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In  Westover  agt.  Tlu  JEtna  Life  Insurance  Company  {ante,  p.  198),  in 
thirteenth  line  from  bottom  of  page,  after  the  word  "  to  "  insert  the  words 
"  an  action  could  make." 
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after  the  word  "  reply  "  strike  out  "  set  up  to  the  "  and  insert  the  words 
"to  —  " 
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NEW    SERIES. 


SUPREME  OOURT. 

John   Olmstkad  agt   Mary    L.   Kbyrs,   Helen  M. 

Vosbuhgh,  et  al 

Coets — WkotiabU  for,  in  ease  of  transfer,  <fceM  of  cause  of  action  —~Oode  of 
Procedure,  motion  831  —  Code  of  OhU  Procedure,  sections  8247,  8852. 

Under  section  891  of  the  Code  of  Procedure,  one  taking  an  assignment  or 
becoming  in  any  manner  possessed  of  a  cause  of  action  after  suit 
brought  thereon  is  liable  for  all  the  costs  of  the  action  "the  same  as  if 
he  "were  a  party,"  as  well  those  accruing  before  as  after  the  assignment 

Section  8247  of  (be  Code  of  Civil  Procedure  took  effect  September  1,  1880, 
and  at  that  date  section  821  of  the  old  Code  was  repealed,  but  section 
8862  of  the  Code  of  Civil  Procedure  protects  all  rights  lawfully  accrued 
or  established  previous  to  the  repeal  of  section  821. 

Where  the  right  to  the  costs  claimed  had  become  fixed  and  established  by 
judgment,  and  the  interest  of  the  person,  in  the  cause  of  action  had  been 
acquired  prior  to  the  repeal  of  section  821,  his  liability  for  the  costs 
stil  continues. 

Under  the  second  subdivision  of  section  3247,  it  being  the  same  as  section 
821  of  the  Code  of  Procedure,  a  person  becoming  in  any  manner 
possessed  of  a  cause  of  action  after  suit  brought  thereon  is  liable  for  all 
the  costs  of  the  action  "  the  same  as  if  he  were  a  party,"  as  well  those 
accruing  before  as  after  he  became  so  possessed. 

Fifth  Department^  General  Term,  April,  1885. 

Before  Barker,  Haight,  Bradley  and  Lewis,  J  J. 

Appeal  from  an  order  of  the  Monroe  Special  Term  deny- 
ing the  motion  of  Mary  L.  Keyee  to  compel  Lemuel  W.  Bignall 
to  pay  her  the  costs,  etc. 
Vol.  II        1 
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Olmstead  agt  Keyes. 
Richard  C.  Steel,  for  Mary  L.  Keyes. 
Louis  Marshall,  for  Lemuel  W.  Bignall. 

Haight,  «/*. — The  plaintiff  as  trustee  collected  the  sum  of 
$1,811  upon  a  life  policy  of  insurance  issued  upon  the  life  of 
Lester  V.  Keyes.  This  money  was  claimed  by  the  defendant 
Helen  M.  Vosburgh  and  others,  children  of  the  deceased  by 
his  first  wife ;  and  also  by  the  defendant  Mary  L.  Keyes,  his 
widow. 

This  action  was  brought  to  determine  their  conflicting 
claims.  It  was  tried  at  the  Cayuga  special  term  and  result- 
ing in  a  judgment  in  which  the  defendant,  Mary  L.  Keyes, 
was  awarded  the  money  in  question  and  costs  against  the  other 
defendants.  Appeals  were  subsequently  taken  from  the  judg- 
ment upon  the  part  of  the  defendants,  Helen  M.  Vosburgh 
and  others,  children  of  the  first  wife,  to  the  general  term  and 
court  of  appeals,  and  the  judgment  was  in  each  court 
affirmed,  with  costs. 

Motion  was  then  made  upon  the  part  of  Mary  L.  Keyes  to 
compel  Lemuel  W.  Bignall  to  pay  her  the  costs  allowed  her 
upon  the  entry  of  the  judgment  of  the  special  term,  fifty-six 
dollars  and  seventy-five  cents,  and  also  the  costs  allowed  her  in 
the  general  term  upon  the  affirmance  of  the  judgment,  seventy- 
eight  dollars  and  ninety-four  cents,  upon  the  ground  that 
Lemuel  W.  Bignall,  after  the  entry  of  judgment  and  before 
appeal  was  taken,  purchased  the  interests  of  the  children  by 
the  first  wife  of  the  deceased  and  took  an  assignment  thereof 
and  then  prosecuted  the  appeal  in  their  names.  The  motion 
was  denied,  and  from  the  order  entered  thereon  this  appeal 
was  taken. 

The  first  question  which  it  becomes  necessary  to  determine 
is,  whether  or  not  Bignall  did  in  fact  purchase  the  claim  of 
Helen  M.  Vosburgh  and  others,  children  by  the  first  wife  ? 
The  papers  read  upon  the  motion  disclose  the  following  facte : 
Charles  M.  Baker's  affidavit  states  that  he  was  the  attorney 
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for  the  plaintiff  in  the  action :  "And  is  informed  and  believes 
that  after  the  rendering  and  entry  of  the  judgment  and  before 
toy  appeal  therefrom  the  rights  and  claims  and  cause  of  action 
°f  the  defendants  Catherine  C.  Livingston,  Helen  M.  Vos- 
b^gh,  Eichard  A.  Keyes,  Frederick  A.  Keyes,  Cora  Iona 
Ksyts  and  Helen  M.  Vosburgh  as  administratrix  of  the  goods, 
chattels  and  credits  of  Huldah  Keyes,  deceased,  became  the 
property  of  6aid  Lemuel  W.  Bignall  by  assignment,  purchase, 
transfer  or  contract  therefor,  and  that  said  Bignall  acquired 
his  right,  interest  and  property  therein  for  the  purpose  of 
taking  an  appeal  from  said  judgment  to  the  general  term  of 
said  court  and  also  to  the  court  of  appeals,  and  did  cause  such 
appeal  to  be  taken  in  the  names  of  said  defendants,  both  to 
said  general  term  and  court  of  appeals.  That  his  information 
is  derived  from  the  statements  made  under  oath  bv  one 
Artemas  C.  Vosburgh,  by  one  T.  William  Meacham  and  by 
said  Lemuel  W.  Bignall ;  said  statements  under  oath  were 
made  in  course  of  proceedings  supplementary  to  execution 
taken  under  an  order,  of  which  schedule  "  B  "  hereto  annexed 
is  a  copy ;  that  he  was  present  when  each  of  said  statements 
were  made,  that  they  were  reduced  to  writing  and  respectively 
signed  in  his  presence  by  persons  making  them." 

He  further  states  that  in  or  about  August,  1882,  at  Syracuse, 
N.  T.,  he  had  a  conversation  with  Lemuel  W.  Bignall  in 
relation  to  the  action  and  the  judgment  for  costs  rendered 
therein  and  in  this  conversation  Bignall  said  :  "  That  when 
he  acquired  his  interests  in  said  action  it  was  understood  or 
agreed  that  the  defendants  in  whose  names  appeals  were  to 
be  taken  were  to  be  relieved  and  protected  against  liability 
for  further  costs.  Deponent  then  inquired  what  was  the 
arrangement  as  to  costs  already  in  judgment  before  appeal  to 
the  General  Term,  to  which  said  Bignall  answered  that 
nothing  was  said  about  that. 

In  the  proceedings  supplementary  to  execution  referred  to 
in  the  affidavit  of  Mr.  Baker,  the  testimony  of  Artemas  C. 
Vosburgh  appears,  and  is  as  follows :    "I  am  husband  of 


HOWARD'S  PRACTICE  REPORTS. 


Olmstead  agt.  Keyes. 


Helen  M.  Vosburgh,  one  of  the  defendants  in  above  entitled 
action.  While  the  action  of  John  Olmstead  against  Mary  L. 
Keyes  and  others  was  pending,  I  acted  as  gent  for  Frederick 
A.  Keyes,  Richard  A.  Keyes,  Cora  Iona  Keyes,  Catherine  0. 
Livingston  and  my  wife,  and  also  Mrs.  Yosburgh  as  adminis- 
tratrix. I  was  authorized  to  act  as  agent  for  each  one  of  the 
above  named  defendants  as  their  agent.  I  had  a  transaction 
with  Lemuel  W.  Bignall ;  Mr.  Bignall  was  to  take  the  case 
from  where  judge  Dwtght  left  it,  to  the  general  term,  and  if 
necessary  to  the  court  of  appeals,  and  in  the  event  of  his 
winning  the  case  he  was  to  pay  me,  as  the  agent  for  the  above 
named  parties,  three  hundred  dollars,  and  in  case  of  his  losing 
the  case  nothing.  All  above  three  hundred  dollars  he  was  to 
keep  for  himself.  I  think  a  memorandum  was  written  and 
signed  by  Mr.  Bignall  and  myself.  *  *  *  Mr.  Bignall 
was  to  take  the  case  and  I  be  relieved  from  any  further 
expense  in  the  case.  I  communicated  this  agreement  to  all 
whom  I  represented,  and  they  ratified  it." 

T.  William  Meacham  also  testified  in  the  proceedings  as 
follows :  "  I  know  Lemuel  W.  Bignall ;  have  had  a  conversa- 
tion with  him  in  reference  to  case  of  John  Olmstead  agt.  Helen 
JH.  Vosburgh  and  others.  I  signed  a  bond  or  undertaking  in 
this  action  for  Mr.Bignall  at  his  request ;  my  recollection  of 
it  is  he  had  purchased  the  claim  of  Mrs.  Keyes'  children  —  that 
is,  Mrs,  Huldah  Keyes'  children ;  one  was  Mrs.  Vosburgh,  Mrs. 
Livingston,  Cora  Iona  Keyes,  and  I  supposed  of  Frederick 
and  Richard  A.  Keyes.  He  did  not  say  when  he  obtained 
his  interest." 

Lemuel  W.  Bignall  himself  also  testified,  in  substance,  that 
while  the  case  of  John  Olmstead  agt.  Mary  L.  Keyes  amd 
others  was  pending  in  the  supreme  court  he  had  a  transaction 
with  Helen  M.  Vosburgh  and  certain  other  defendants  in 
relation  to  the  matter  in  controversy ;  that  it  was  after  judge 
Dwight  had  rendered  his  decision  and  before  the  appeal  waa 
taken  to  the  general  term ;  that  soon  after  judge  Dwight 
gave  his  opinion,  Mr.  Yosburgh,  the  husband  of  Helen  M. 
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Vosburgh,  stated  to  him  that  he  was  not  going  to  appeal  the 
case ;  that  he,  Bignall,  reported  the  statement  to  Mr.  Marshall 
and  that  Mr.  Marshall  suggested  that  he  should  have  Mr. 
Vosburgh  transfer  the  case  to  him  so  that  the  case  might  be 
appealed  to  the  general  term  and  if  necessary  to  the  court  of 
appeals;  that  in  the  transaction  he  dealt  with  both  Mr. 
Vosburgh  and  Mrs.  Vosburgh ;  that  the»  paper  delivered  to 
him  was  signed  by  Mrs.  Vosburgh ;  that  the  whole  object  of 
the  transfer  was  to  enable  Messrs.  Ruger,  Jenney,  Brooks  & 
French  to  appeal  the  case  to  the  general  term  and  to  the 
court  of  appeals  if  necessary.  That  he  thought  the  chances 
of  success  were  sufficiently  sure  to  warrant  his  having  it 
transferred  to  him.  In  case  they  succeeded  he  was  to  pay 
$300  in  full  payment.  Otherwise  the  defendant's  were  not 
to  have  anything.  That  his  recollection  is  that  Mrs.  Vosburgh 
signed  the  only  paper  that  passed  between  them. 

In  opposition  to  the  motion,  Mr.  Bignall  read  his  own 
affidavit  in  which  he  says  that  prior  to  January,  1879, 
Vosburgh  became  indebted  to  him  in  a  considerable  sum  of 
money  loaned  to  him  which  he  could  not  collect  from  Vos- 
burgh ;  that  one  day  Vosburgh  stated  to  him  the  facts  in  this 
case  and  he  became  interested  therein,  believing  that  he 
might  possibly  be  able  by  the  collection  of  the  same,  to  receive 
payment  on  his  account.  That  after  the  trial  and  decision  in 
favor  of  Mary  L.  Keyes,  Mr.  Vosburgh  was  somewhat 
discouraged,  but  that  Messrs.  Ruger  and  Marshall  who  had 
become  intensely  interested  in  the  case  and  the  questions 
therein,  were  desirous  of  having  the  same  tested  in  the 
appellate  courts;  that  partly  to  please  them  and  for  the 
purpose  of  securing  the  payment  to  himself  of  the  indebtedness 
to  Vosburgh,  and  in  the  hope  of  obtaining  some  remuneration 
for  his  trouble  in  the  matter,  he  urged  Vosburgh  to  continue 
the  action,  and  in  view  of  ike  facts  agreed  that  he  would  take 
care  of  the  charges  of  the  firm  of  Ruger,  Jenney,  Brooks  <& 
French,  and  in  case  the  suit  terminated  in  favor  of  the  children 
of  Huldah  Keyes,  Vosburgh  was  to  have  $300 ;  that  his  objeot 
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was  not  to  acquire  by  assignment  the  title  to  the  cause  of 
action,  but  to  secure  himself  for  his  claim  and  trouble,  and  to 
do  a  favor  to  his  friends  Messrs.  Ruger,  Jenney,  Brooks  & 
French;  that  thereupon  Mrs.  Vosburgh  alone  executed  a 
paper  in  substance  as  stated,  but  that  he  does  not  believe  that 
it  was  in  form  an  assignment;  that  he  has  caused  diligent 
search  to  be  made,  but  it  cannot  be  found  ;  that  his  impression 
is  that  it  was  a  mere  embodiment  of  the  foregoing  facts.  He 
also  in  his  affidavit  denies  the  statement  sworn  to  by  Mr.  Baker 
as  to  the  conversation  had  with  him. 

It  will  be  observed  that  the  affidavit  of  Mr.  Bignall,  read  in 
opposition  to  the  motion,  modifies  in  some  respects  his  testi- 
mony taken  in  the  supplementary  proceedings,  and  that  he 
denies  the  statement  sworn  to  by  Mr.  Baker.  We  are,  how- 
ever, of  the  opinion,  after  a  careful  reading  of  the  affidavits, 
that  it  must  be  found  as  a  fact  that  he  became  a  purchaser  of 
the  claim  of  the  children  by  the  first  wife  to  the  money  in 
controversy  after  judgment  and  before  appeal ;  that  he  caused 
the  appeals  to  be  taken  and  was  to  have  the  money  in  case  he 
succeeded ;  that  in  consideration  for  the  claim  he  was  to  pay 
the  expenses,  and  if  successful,  the  sum  of  three  hundred 
dollars. 

In  the  second  place  it  becomes  necessary  to  determine 
whether  he  is  liable  for  the  costs  under  the  facts  as  disclosed. 

Section  321  of  the  old  Code  provides  :  "  In  actions  in  which 
the  cause  of  action  shall  by  assignment  after  the  commence- 
ment of  the  action,  or  in  any  manner  become  the  property  of 
a  person  not  a  party  to  the  action,  such  person  shall  be  liable 
for  the  costs  in  the  same  manner  as  if  he  were  a  party,  and 
•payment  thereof  may  be  enforced  by  attachment." 

In  the  case  of  Walcott  agt.  Holcomb  (31  N.  F.,  125,  126), 
Denio,  Ch.  J.,  says :  The  provisions  of  the  Code  of  Procedure 
in  respect  to  the  liability  for  costs  of  persons  not  parties  to  the 
record,  is  broader  than  the  former  practice  of  the  courts  or 
the  corresponding  provisions  in  the  Revised  Statutes.  It 
embraces  in  its  language  the  case  of  one  defending  an  action 
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in  the  name  of  the  defendant  on  the  record,  and  of  a  respond- 
ent on  appeal. 

In  the  case  of  Genet  agt.  Davenport  (58  N.  Y.,  607),  it 
was  held  that  under  section  321  of  the  Code  of  Procedure, 
one  taking  an  assignment  of  a  cause  of  action  after  suit 
brought  therein,  is  liable  for  all  of  the  costs  of  the  action  the 
same  as  if  he  were  a  party  as  well  those  accruing  before  as 
after  the  assignment. 

It  appears  that  executions  have  been  issued  upon  the  judg- 
ment against  the  judgment  debtors  residing  in  the  state,  and 
that  such  executions  have  been  returned  unsatisfied,  and  that 
Bignall  is  not  an  attorney  or  counselor  of  the  courts  in  this 
state.  The  section  of  the  Code  quoted,  as  construed  by  the 
authorities  referred  to,  appears  to  cover  the  case  and  to 
establish  the  liability  of  Bignall,  if  the  section  in  question 
remains  in  force  and  unrepealed,  so  far  as  this  case  is  concerned. 

Section  3247  of  the  Code  of  Civil  Procedure  took  effect 
September  1,  1880,  and  at  that  date  section  321  of  the  old 
Code  was  repealed.  Section  3352  of  the  Code  of  Civil  Pro- 
cedure, however,  provides  that  "  nothing  contained  in"  any 
provision  of  this  act  other  than  in  chapter  fourth,  renders 
ineffectual  or  otherwise  impairs  any  proceedings  in  an  action 
or  a  special  proceeding,  had  or  taken  pursuant  to  law  or  any 
other  lawful  act  done  or  right,  defense  or  limitation,  lawfully 
accrued  or  established  before  the  provision  in  question  takes 
effect,  unless  the  contrary  is  expressly  declared  in  the  provision 
in  question.  As  far  as  it  may  be  necessary  for  the  purpose 
of  avoiding  such  a  result,  or  carrying  into  effect  such  a  pro- 
ceeding or  other  act  or  enforcing  or  protecting  such  a  right, 
defense  or  limitation,  the  statutes  in  force  on  the  day  before 
the  provision  takes  effect,  are  deemed  to  remain  in  force,  not- 
withstanding the  repeal  thereof." 

The  cost  on  affirmance  in  the  court  of  appeals  is  not  asked 
in  the  notice  of  motion  herein.  It  is  only  the  cost  allowed 
on  entering  judgment  of  the  special  term  and  affirmance  in 
the  general  term.     The  judgment  of  the  special  term  was 
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entered  May  19,  1879,  and  that  of  the  general  term 
February  28,  1880,  so  that  the  right  to  these  costs  became 
fixed  by  judgment  before  section  321  of  the  Oode  of  Pro- 
cedure was  repealed.  It  is  true  the  appeal  in  the  court  of 
appeals  was  prosecuted  afterwards,  but  it  was  not  successful 
and  does  not  consequently  affect  the  judgment  theretofore 
entered.  An  undertaking  was  given  and  a  stay  of  proceedings 
secured  pending  the  appeal  to  the  court  of  appeals.  Had  it 
not  been  for  the  stay  thus  procured  pending  such  appeal,  this 
motion  might  have  been  made  and  granted  before  the  repeal 
of  section  321.  To  hold  that  fiignall  is  not  liable  under  sec- 
tion 321  would  be  to  relieve  him  from  liability,  because  of  the 
stay  which  he  procured  and  which  it  is  now  determined  was 
without  merit  and  improper.  It  is  such  a  result  that  section 
3352  was  intended  to  prevent.  That  section  protects  all  rights 
lawfully  accrued  or  established.  The  right  to  these  costs  had 
become  fixed  and  established  by  judgment,  and  the  interest 
of  Bignall  in  the  claim  had  been  acquired  prior  to  the  repeal 
of  section  321,  and  it  appears  to  us  that  his  liability  for  the 
costs  still  continues. 

If,  however,  we  are  wrong  in  this  conclusion,  we  are  still  of 
the  opinion  that  Bignall  would  be  liable  under  section  3247 
of  the  Code  of  Civil  Procedure.  That  section  provides: 
"  Where  an  action  is  brought  in  the  name  of  another  by  a 
transferee  of  the  cause  of  action,  or  by  any  other  person  who 
is  beneficially  interested  therein;  or  where  after  the  com- 
mencement of  an  action,  the  cause  of  action  becomes  by 
transfer  or  otherwise  the  property  of  a  person,  not  a  party  to 
the  action ;  the  transferee  or  other  person  so  interested  is  liable 
for  costs,  in  the  like  cases,  and  to  the  same  extent  as  if  he  was 
the  plaintiff ;  and  where  costs  are  awarded  against  the  plaintiff 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay 
them.  Except  in  a  case  where  he  could  not  have  been 
lawfully  directed  to  pay  costs  personally  if  he  had  been  a  party 
as  prescribed  in  the  last  section  his  disobedience  to  the  order 
is  a  contempt  of  court.    But  this  section  does  not  apply  to  a 
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case,  where  the  person  bo  beneficially  interested  is  the  attorney 
or  counsel  for  the  plaintiff  if  his  only  beneficial  interest  con- 
sists of  a  right  to  a  portion  of  the  sum  or  property  recovered 
as  compensation  for  his  services  in  the  action." 

It  will  be  observed  that  the  first  clause  of  the  section  pertains 
to  cases  in  which  action  is  brought  in  the  name  of  another  by 
a  transferee  or  by  a  person  beneficially  interested,  and  that 
the  second  clause  pertains  to  cases  where  the  cause  of  action 
becomes  the  property  of  a  person  not  a  party  after  the 
commencement  of  the  action.  This  second  clause  of  the  section 
is  in  substance  a  copy  of  section  821  of  the  Code  of  Procedure. 
The  wording  is  in  substance  the  same,  and  in  the  cases  in 
which  other  words  are  made  use  of,  they  are  used  synonymously ; 
as,  for  instance,  the  words  "  by  transfer  or  otherwise  "  are  used 
in  the  place  of  the  words  "  by  assignment  or  in  any  other 
manner."  This  second  clause  is  not  modified  by  that  which 
followB,  except  that  it  does  not  apply  where  the  person  is 
the  attorney  or  counsel  of  the  plaintiff,  if  he  has  no  beneficial 
interest  aside  from  his  compensation  for  his  services  in  the 
action.  The  second  subdivision  of  the  section,  being  the 
same  as  section  321  of  the  Code  of  Procedure,  the  construction 
ot  that  section  as  made  in  the  case  of  Genet  agt.  Davenport 
(supra)  must  control. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  the  motion  granted. 

Lewis,  J.,  concurred ;  Bradley,  J.,  not  voting ;  Barker,  J., 
not  sitting. 

Vol.  II        2 
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SUPREME  COURT. 
William  H.  Diok  agt.  Henry  W.  Livingston. 

Complaint — Demurrer — Mortgage — Owner  of  a  junior  mortgage  not  per* 
mitted  to  single  out  one  of  several  parcels  covered  by  hit  and  an  older 
mortgage  and  redeem  that  one  parcel — Parlies. 

There  is  no  general  rules  of  law  or  equity  which  permits  the  owner  of  a 
junior  mortgage  to  single  out  one  of  several  parcels  covered  by  his  and 
an  older  mortgage  and  redeem  that  one  parcel.  His  only  right  is  to 
redeem  the  whole.  The  foreclosure  of  the  older  mortgages  though  not 
valid  to  cut  oft  the  younger  is  valid  as  a  transfer  of  the  rights  of  the 
older  mortgagee  to  the  purchaser  or  purchasers  at  that  sale,  and  from 
them  to  their  assignees.  As  the  junior  mortgagee  or  his  assignee  could 
not  redeem  a  single  lot  out  of  the  several  mortgaged,  from  the  older 
mortgagee,  neither  can  he  redeem  a  single  lot  from  one  who  is  the 
assignee  of  the  older  mortgagee,  because  such  assignee  succeeds  to  att 
the  rights  of  the  older  mortgagee. 

If  a  part  of  premises  covered  by  a  prior  mortgage  can  be  redeemed  by  a 
junior  mortgagee,  all  the  parties  who  purchased  at  the  prior  mortgage 
sale,  or  their  grantees,  and  the  prior  mortgagees  should  be  parties.  In 
such  case  it  is  always  a  question  what  amount  shall  be  paid,  and  the 
owner  of  every  parcel  covered  by  the  prior  mortgage  and  the  plaintiff 
in  the  foreclosure  suit  should  be  before  the  court. 

Ulster  Special  Term,  April,  1885. 

Demurrer  to  complaint. 

ft  A.  Baurhyte  and  R.  JE.  Andrews,  for  defendant 

Beale  <&  Beetle,  for  plaintiff. 

Webtbrook,  «/.  —  The  owner  of  a  junior  mortgage,  not 
made  a  party  to  the  foreclosure  of  two  prior  mortgages,  brings 
this  suit  against  the  defendant,  who  is  the  owner  of  one  piece 
of  property  covered  by  the  three  mortgages,  which  title  of  the 
defendant  is  through  the  sale  under  the  prior  mortgages,  to 
redeem  the  one  parcel.  To  this  complaint  there  is  a  demurrer 
which  is  well  taken  for  two  reasons. 
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First.  There  is  no  general  rule  of  law  or  equity  which  per 
mite  the  owner  of  a  junior  mortgage  to  single  out  one  of 
several  parcels  covered  by  his  and  an  older  mortgage  and 
redeem  that  one  parcel.     His  only  right  is  to  redeem  the 
whole.    The  foreclosure  of  the  older  mortgages  though  not 
valid  to  cut  off  the  younger  is  valid  as  a  transfer  of  the  rights 
of  the  older  mortgagee  to  the  purchaser  or  purchasers  at  that 
sale,  and  from  them  to  their  assignees.     The  defendant  holds, 
therefore,  the  one  piece  of  property  sought  to  be  redeemed 
with  the  same  rights  as  against  the  younger  mortgage  which 
the  owner  of  the  older  mortgages  had.     As  the  junior  mort- 
gagee or  his  assignee  could  not  redeem  a  single  lot  out  of  the 
several  mortgaged  from  the  older  mortgagee,  neither  can  he 
•redeem  a  single  lot  from  one  who  is  the  assignee  of  the  older 
mortgagee  became  such  assignee  succeeds  to  all  the  rights  of 
the  older  mortgagee.     The  cases  cited  by  the  plaintiff  have 
no  application.     Two  of  them  {Hodge  agt.  Gallup,  3  Denio, 
527;  Dickinson   agt.    GiUiland,  1   Cowen,   481)   relate  to 
redemptions  by  a  mortgagee  from  a  sale  under  a  general 
judgment  which  is  regulated  by  statute;  and  Dows  agt. 
Gangdon    (16   How.,   571)    simply   decides  that   a  railroad 
company  which    had  acquired  title  to  a    part  of    premises 
covered  by  a  mortgage  upon  which  it  had  erected  valuable 
improvements,  was  entitled  to  have  the  premises  sold  in  the 
inverse  order  of  alienation,  and  if  the  parcels  which  should  be 
sold  prior  to  that  of  the  company  did  not  pay  the  mortgage, 
then  the  company  could  protect  itself  by  paying  the  actual 
value  of  the  property  without  its  improvements,  which  value 
the  court  would  ascertain  without  a  sale.     Even  the  doctrine 
of  the  last  case,  adopted  for  reasons  peculiar  to  that  case,  and 
which  reasons  do  not  exist  in  this,  is  questioned  with  great 
force  by  Emott,  J.,  when  the  case  was  before  the  court  of 
appeals  (28  N.  Y.,  122, 131, 133).     The  permission,  however, 
to  a  party  to  a  foreclosure  suit  to  pay  his  proportion  of  a  mort- 
gage given,    because  the   court   supposed   the   owner  had 
peculiar  equities  entitling  him  to  protection  is  a  very  different 
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thing  from  allowing  the  owner  of  a  junior  mortgage  to  single 
ont  one  lot  in  regard  to  which  he  has  no  special  equities,  from 
several  covered  by  his  and  the  prior  mortgage  and  redeem  that 
one  lot.  To  make  the  cases  at  all  parallel  his  mortgage  should 
cover  but  the  single  lot  sought  to  be  redeemed  and  there 
should  be  special  equities  favoring  it ;  and  also  all  the  parties 
having  an  interest  in  the  questions  involved  should,  as  they 
were  in  Dows  agt  Oongdon,  be  before  the  court.  The  state, 
ment  last  made  brings  us  to  the  second  ground  for  sustaining 
the  demurrer,  which  is : 

Second.  All  the  parties  who  purchased  at  the  prior  mort- 
gage sale,  or  their  grantees,  and  the  prior  mortgagees  should 
be  parties.  If  a  part  of  premises  covered  by  a  prior  mortgage 
can  be  redeemed  it  must  always  be  a  question  what  amount 
shall  be  paid  ?  In  that  question  the  mortgagee,  or  if  he  has 
parted  with  his  interests,  as  he  has  in  this  case,  the  parties  who 
succeed  thereto  should  be  brought  in.  It  is  apparent  in  this 
case,  that  even  though  the  right  to  redeem  exists,  the  owner 
of  every  parcel  covered  by  the  prior  mortgage,  and  the  plain- 
tiff in  the  foreclosure  suit  should  be  before  the  court.  With- 
out their  presence  the  court  cannot  decide  what  sum  should 
be  paid  to  redeem  that  one  lot.  Even  though  the  party  is 
only  obliged  to  pay  the  amount  it  brought  at  the  foreclosure 
sale,  in  the  ascertainment  of  that  sum  all  have  an  interest  and 
should  be  parties. 

The  defendant  is  entitled  to  judgment  on  the  demurrer 
with  costs,  on  payment  of  which,  in  twenty  days,  the  plaintiff 
may  serve  an  amended  complaint. 
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SUPREME  COURT. 

Ekhibtine  Schbobder,  respondent,  agt  Moses  G.  Wajtzob, 

impleaded,  &c,  appellant. 

Gtrndery  late— Deed—  When  cemetery  1ot$  inaUenabU  —  Complaint  — 
Answer— Form  of  denial  m  mntwer  which  do*  not  put  in  issue  material 
aliegotums  in  complaint. 

Where  it  appeared  that  a  certain  lot  in  Greenwood  cemetery  wu 
purchased  by  the  husband  of  the  plaintiff  as  a  burial  lot  for  herself,  her 
husband  and  their  family,  and  that  it  had  been  greatly  improved,  not 
only  at  his  but  at  her  expense,  and  their  family  dead  had  been  placed  in 
the  lot  as  their  final  resting  place  : 

Esid,  that  these  facts  were  sufficient  to  disable  the  husband  from 
afterwards  conveying  it  away  to  another  person,  and  thereby  devoting 
it  to  a  distinct  and  different  purpose.  The  plaintiff  had  become  so  far 
interested  in  the  property  by  its  improvement,  and  the  interment  of  her 
parents  as  to  prevent  her  husband  from  making  a  legal  or  valid  sale  of  it 

The  case  of  Thompson  agt.  Hiekey  (8  Abb.  N.  0.9  159  ;  opinion  by  Yam 
Vobst,  /.)  cited  with  approval 

A  denial  in  an  answer  "  on  information  and  belief  of  all  the  allegations 
in  the  complaint  contained  not  hereinbefore  admitted  or  denied  and  not 
containing  the  allegation  that  the  defendant  had  not  sufficient  knowledge 
or  information  to  form  a  belief  as  to  the  other  statements  in  the  com- 
plaint, and  for  that  reason  he  denied  them,  does  not  put  in  issue  a 
material  allegation  of  the  complaint,  and  all  such  allegations  will  be  taken 
as  admitted. 

First  Department^  General  Term,  March,  1885. 
Before  Davis  P.  J.>  Brady  and  Daniels,  JJ. 

Appeal  from  a  judgment  recovered  on  trial  at  the  special 

term. 

George  Bethvovne  Adatns,  for  appellant. 

Sidney  H.  Stuart,  for  respondent. 

Daniels,  J.  — The  controversy  determinable  by  the  judg- 
ment relates  to  the  title  of  Moses  O.  Wanzor  to  a  lot  of  land 
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in  Greenwood  cemetery.  It  was  purchased,  and  a  deed  taken 
for  it  from  the  Cemetery  Association,  by  John  Schroeder  the 
plaintiffs  husband,  and  he  executed  and  delivered  a  deed  of 
the  same  lot  to  the  appealing  defendant.  The  plaintiff 
claimed  to  have  become  so  far  interested  in  the  property  by 
its  improvement,  and  the  interment  of  her  parents  as  to  prevent 
her  husband  from  making  a  legal  or  valid  sale  of  it.  It  was 
alleged  in  the  complaint  that  the  lot  had  been  purchased  for 
the  sole  and  only  purpose,  and  as  a  place  of  burial  for  the 
dead  of  the  family  of  the  plaintiff  and  defendant,  and  that  it 
had  afterwards  been  improved  by  them  by  the  expenditure  of 
large  sums  of  money,  in  caring  for,  beautifying  and  protecting 
the  lot,  and  erecting  a  monument  thereon.  And  that  in 
addition  to  the  interment  of  her  parents,  one  of  the  sons 
of  herself  and  her  husband,  and  a  brother  of  her  husband  had 
been  interred  in  the  lot.  These  allegations  were  not  denied 
in  the  answer  of  her  husband,  neither  were  they  in  the  answer 
of  the  other  defendant.  He  did  state  in  his  answer 
after  making  specific  admissions  that  "  on  information  and 
belief  he  denies  all  the  allegations  in  the  said  complaint  con- 
tained not  hereinbefore  admitted  or  denied."  But  this 
statement  neither  denied  directly  the  other  allegations  contained 
in  the  complaint,  nor  did  it  contain  the  allegation  that  the 
defendant  had  not  sufficient  knowledge  or  information  to  form 
a  belief  as  to  the  other  statements  in  the  complaint,  and  for 
that  reason  that  he  denied  them.  And  these  are  the  only 
forms  of  denial  which  the  Code  has  provided  may  be  inserted 
in  the  answer.  It  has  not  permitted  a  material  allegation  in 
the  complaint  to  be  put  in  issue  by  the  form  of  denial  adopted 
by  this  defendant.  He  has  neither  made  a  direct  denial  of 
the  other  allegations  in  the  complaint,  nor  averred  that  he  had 
no  knowledge  or  information  sufficient  to  form  a  belief  as  to 
such  statements.  For  that  reason  these  allegations  contained 
in  the  complaint  also  stand  admitted  as  to  him,  and  the  case 
is  to  be  considered  and  disposed  of  with  these  facts  established 
in  that  manner,  in  favor  of  the  plaintiff.     From  them  it 


HOWARD'S  PRACTICE  REPORTS. 


15 


Schroeder  agt.  Wanzor. 


appears  that  the  property  was  acquired  as  a  burial  lot  for  the 
plaintiff  aud  her  husband,  and  their  family,  and  that  it  had 
been  greatly  improved,  not  only  at  his  but  at  her  expense, 
and  their  family  dead  had  been  placed  in  the  lot  as  their  final 
resting  place.  These  factis  were  sufficient  to  prevent  her 
husband  from  making  such  a  disposition  of  the  lot  as  was 
designed  to  be  made  in  favor  of  the  defendant,  and  which  was 
to  be  followed  by  the  removal  of  these  bodies  from  the  ground. 
For  by  the  understanding  that  the  lot  was  acquired  as  a 
family  burial  place,  and  it  had  been  improved  by  the  expen- 
diture of  money  by  the  plaintiff  with  that  understanding,  and 
to  beautify  and  adorn  it,  and  it  had  been  so  used,  her  husband 
had  disabled  himself  from  afterwards  conveying  it  away  to 
another  person  and  thereby  devoting  it  to  a  distinct  and 
different  purpose 

And  she  became  entitled  to  the  judgment  which  was 
recovered  by  her  specifically  devoting  this  lot  of  land  to  the 
object  for  which  it  had  been  purchased  and  improved.  In 
this  respect  the  case  was  brought  within  the  principle  of  Ldb- 
ddl  agt.  Lobdett  (36  N.  Y.,  327),  where  a  father  had  verbally 
agreed  to  convey  a  piece  of  land  to  his  son  in  case  he  entered 
upon  it  and  improved  it.  That,  it  is  true,  included  the  entire 
legal  title  to  the  land,  but  if  such  an  agreement  can  be  held 
valid  as  it  then  was,  when  it  includes  the  legal  title,  by  the 
same  reasoning  upon  which  that  can  be  accomplished,  its 
legality  is  capable  of  being  sustained,  where  the  agreement  to 
be  implied  may  include  an  interest  less  than  the  legal  title. 
The  same  point  was  discussed  in  Neale  agt.  Neales  (9  Wall. 
U.  S.,  1)  where  it  was  declared  that  u  equity  protects  a  parol 
gift  of  land  equally  with  a  parol  agreement  to  sell  it,  if 
accompanied  by  possession  and  the  donee,  induced  by  the 
promise  to  give  it,  has  made  valuable  improvements  on  the 
property  (Id.,  9)."  And  this  rule  was  followed  in  the  decision 
of  Williston  agt.  Wittiston  (41  Barb.,  635). 

Beyond  that  it  would  be  offensive  to  the  moral  sense,  and 
therefore  should  not  be  sanctioned  by  the  court,  to  permit  this 
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property  to  be  made  the  subject  of  speculative  disposition, 
after  these  bodies  had  there  been  buried,  with  permission  to 
the  purchaser  to  remove  them  from  their  resting  place.  Such 
an  interference  with  them  was  not  sanctioned  by  the  common 
law  (King  agt.  Lynn  2  Dum*  dk  East,  344;  Com.  agt 
Cooly,  10  Pick.,  37).  And  it  was  so  considered  in  a  very 
appropriate  opinion  delivered  by  Mr.  justice  Vajt  Torst  in 
Thompson  agt.  Hickey  (8  Aib.  N.  C,  159).  And  the  con- 
clusion then  and  now  arrived  at,  is  in  no  manner  impaired  in 
its  strength  by  the  case  of  Lautz  agt.  Buckingham  (4  Lansing^ 
484),  in  which  neither  of  the  controlling  circumstances  was 
presented  which  are  included  in  thiB  case.  The  defendant 
appealing  will  not  be  deprived  of  the  money  paid  by  him  as  a 
consideration  for  the  deed  by  this  determination,  for  as  long 
as  he  may  be  unable  to  obtain  the  land  itself  he  will  be  at 
liberty  to  recover  the  consideration  upon  a  rescission  of  his 
purchase.  Good  order,  public  decency  and  a  just  regard  for 
the  repose  of  the  remains  of  the  dead,  require,  under  the  facts 
of  this  case,  that  the  judgment  from  which  the  appeal  has 
been  taken,  should  be  affirmed.  And  this  policy  has  been 
embodied  in  the  legislative  acts  of  the  state  for  the  manage- 
ment and  government  of  the  property  of  rural  cemetery  associ- 
ations. (Laws  1871,  chap.  419;  Laws  1879,  chap.  310; 
Laws  1880,  chap.  566,  Sec.  1.) 

The  judgment  should  be  affirmed,  with  costs. 
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SUPREME  COURT. 

The  People  ex  rd.  Cordelia  Ray  agt.  John  Davenpokt,  as 
auditor,  and  Lawrence  D.  Kjernan,  as  clerk  to  Board  of 
Education. 

New  York  {city  of) —  Colored  schools —  Teachers  in— How  to  be  removed- 
Mandamus. 

By  the  act  of  1884,  chapter  248,  the  teachers  in  the  colored  schools,  when 
said  act  was  passed  were  continued  as  such  teachers  in  the  word  schools 
and  primaries  until  removed  in  the  manner  provided  by  law. 

The  words  "  removed  in  the  manner  provided  by  law,"  mean  the  manner 
provided  by  the  statutes  relating  to  such  removals.  Those  statutes 
provide  for  a  removal  by  the  board  of  trustees,  and  by  the  board  of 
education,  and  a  license  of  a  teacher  may  also  be  revoked  for  any  cause 
affecting  the  morality  or  competency  of  such  teacher. 

The  act  of  1884  does  not  warrant  the  dropping  of  a  teacher  under  a 
provision  of  a  by-law  of  the  board  of  education.  The  clear  intention 
of  the  legislature  was  to  continue  the  teachers  in  the  colored  schools 
until  they  were  removed  for  some  misconduct. 

New  York  Chambe?1^  Jcuauary^  1885. 

Lawrence,  J.  —  The  relator  is,  I  think,  entitled  to  a 
peremptory  mandamt^s  in  this  case.  Section  1  of  chapter 
248  of  the  Laws  of  1884,  provides  that,  "  the  colored  schools 
in  the  city  of  New  York,  now  existing  and  in  operation,  shall 
hereafter  be  classed  and  known,  and  be  continued  as  ward 
schools  and  primaries,  with  their  present  teachers,  unless  such 
teachers  are  removed  in  the  manner  provided  by  law,  and 
such  schools  shall  be  under  the  control  and  management  of 
the  school  officers  of  the  respective  wards  in  which  they  are 
located,  in  the  same  manner  and  to  the  same  extent  as  other 
wards  schools,  and  shall  be  open  for  the  education  of  pupils 
for  whom  admission  is  sought,  without  regard  to  race  or  color." 

Section  2  repeals  all  acts  or  parts  of  acts  inconsistent  with 
the  provisions  of  said  act. 

It  is  not  claimed  on  the  part  of  the  board  of  education,  that 
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the  relator  has  ever  beeD  removed  from  her  position  as  teacher, 
Tinder  the  provisions  of  the  statutes  providing  for  the  organi- 
zation of  the  board  of  education  and  prescribing  the  powers 
and  duties  of  said  board,  and  of  the  board  of  trustees  of  the 
several  wards.  The  provisions  in  respect  to  such  removals  are 
contained  in  sections  1038  and  1042  of  the  consolidation  act 
(See  Manual  of  the  Board  of  Education,  pp.  20,  34).  Neither 
is  it  alleged' that  the  license  of  the  relator  has  been  revoked 
^or  any  cause  by  the  written  certificate  of  the  city  superin- 
tendent and  the  written  concurrence  of  two  of  the  inspectors 
for  the  district  for  which  the  teacher  is  employed,  as 
prescribed  by  section  1042  of  the  consolidation  act  (/See  Manual 
of  1884,  ^>.  32).  It  is  however  alleged  that,  by  the  provisions 
of  the  act  of  1884,  the  school  to  which  the  relator  was  attached 
became  a  ward  school,  under  the  provisions  of  the  by-laws  of 
the  board  of  education  relating  to  ward  schools,  and  that  by 
those  by-laws  but  one  teacher  could  be  allowed  for  every 
thirty-five  pupils  of  a  grammar  grade,  and  one  for  every  fifty 
scholars  of  a  primary  grade,  and  that  additional  teachers  could 
only  be  employed  by  the  ward  trustees,  when  authorized  by 
the  committee  on  teachers  of  the  board  of  education.  The 
respondents  further  aver,  in  their  return,  that  the  number  of 
pupils  returned  by  the  principal  of  the  school  in  question  for  the 
year  1883  was  eigthy  of  the  grammar  grade,  and  that  the  number 
of  teachers  allowed  by  the  by-laws  aforesaid  was,  therefore,  two 
only,  and  that  two  teachers,  in  said  return  named  being  senior 
in  rank  to  the  relator,  were  assigned  to  the  two  positions  of 
first  and  second  assistants,  as  prescribed  by  section  35  of  the 
by-laws  of  the  board  of  education. 

After  examining  the  act  of  1884,  I  am  of  the  opinion  that 
the  teachers  in  the  colored  schools,  when  said  act  was  passed, 
were  continued  as  such  teachers  in  the  word  schools  and 
primaries  until  removed  in  the  manner  provided  by  law. 

I  am  also  of  the  opinion  that  the  words  "  removed  in  the 
manner  provided  by  law."  mean  the  manner  provided  by  the 
statutes  relating  to  such  removals.     As  already  shown,  those 


HOWARDS  PRACTICE  REPORTS.  10 


The  People  ex  rel.  Ray  agt.  Davenport 


statutes,  provide  for  a  removal  by  the  board  of  trustees,  and 
by  the  board  of  education,  and  that  a  license  of  a  teacher  may 
also  be  revoked  for  any  cause  affecting  the  morality  or 
competency  of  the  teacher  (See  sees.  1038,  1040  <md  1042  of 
the  Consolidation  Act). 

Li  this  case  the  relator  was  dropped  under  a  provision  of  a 
by-law  of  the  board  of  education,  and  not  removed  in  the 
manner  prescribed  by  the  statute  above  referred  to. 

This  procedure  I  do  not  think  was  warranted  by  the  act  of 
1884.  I  think  that  the  clear  intention  of  the  legislature  was 
to  continue  the  teachers  in  the  colored  schools  until  they  were 
removed  for  some  misconduct. 

If  there  is  any  inconsistency  between  the  act  of  1884  and 
the  by-laws  of  the  board  of  education,  the  former  must  control, 
particularly  in  view  of  the  fact  that  the  act  of  1884  provides 
that  all  acts  or  parts  of  acts  inconsistent  with  the  provisions 
of  said  act  are  hereby  repealed.  If  the  by-law  of  the  board 
of  education,  upon  which  the  learned  counsel  for  the  respondent 
relies,  has  the  force  and  effect  which  he  attributes  to  it,  it  is  to 
my  mind  entirely  inconsistent  with  the  provisions  of  the  act 
of  1884,  respecting  the  "present  teachers"  in  the  colored 
schools. 

Indeed,  the  effect  of  the  by-law  in  question  seems  to  me, 
upon  the  facts  stated  in  the  return,  to  have  been  rather  to 
increase  the  salaries  of  the  two  teachers  who  were  the  seniors 
in  rank  to  the  relator,  than  to  u  remove  "  the  relator  "  in  the 
manner  provided  by  law?  The  learned  counsel  for  the 
respondents  has  not  furnished  the  court  with  a  brief  in  this 
case,  and  I  have  considered  it  solely  upon  the  points  neces- 
sarily presented  by  the  return  to  the  alternative  writ.  No 
objection  was  taken  on  the  oral  argument  to  the  form  of 
remedy,  and  I  have,  therefore,  assumed  that  no  such  objection 
is  intended  to  be  urged. 

Let  an  order  be  entered  that  a  peremptory  mandamus  issue 
to  the  effect  prayed  for  by  the  relator. 
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CITY  COURT  OF  NEW  YORK. 
Clarence  M.  Roof  agt.  Philip  Meyer. 

Jurisdiction —  OUy  court  of  New  York —  Code  of  Civil  Procedure, 

Horn  815,  723,  734. 

Where  a  judgment  was  recovered  and  entered  in  the  city  court  of  New 
York  and  execution  issued  thereon  for  more  than  $2,000,  and  the  excess 
was  remitted  and  the  judgment  and  execution  was  amended  nunc  pr»> 
tunc.  On  motion  by  a  subsequent  execution  creditor  to  vacate  the  judg- 
ment and  execution  for  want  of  jurisdiction  and  other  alleged  defects 
and  irregularities : 

Held,  that  the  jurisdiction  of  this  court  extends  to  any  action  wherein  the 
complaint  demands  judgment  for  a  sum  of  money  only,  whatever  may 
be  the  amount  claimed.  The  amount  claimed  does  not  affect  the  juris- 
diction of  this  court.  If  jurisdiction  vests  at  the  commencement  of  the 
action,  it  cannot  be  ousted  ■  by  any  subsequent  act,  although  entry  of 
judgment  for  the  excess  of  its  jurisdiction  may  have  been  an  irregularity 
which  the  defendant  might  have  objected  to,  a  third  party  cannot. 

There  being  no  want  of  jurisdiction,  if  there  are  any  defects  or  irregulari- 
ties in  the  judgment,  or  proceedings  or  execution,  they  can  be  taken 
advantage  of  only  by  the  defendant. 

The  alleged  irregularities  and  informalities,  may  be  amended  or  corrected 
by  an  order  to  be  entered  herein. 

Special  Terrriy  February>  1885. 

Motion  by  Charles  Doll,  a  subsequent  execution  creditor 
to  vacate  the  plaintiffs  judgment  and  execution. 

Hyatt,  J.  —  It  appears  from  the  moving  papers  that  the 
plaintiff  had  a  claim  against  the  defendant  and  that  he  brought 
suit  thereon  by  serving  a  summons  and  notice  on  the  defend- 
ant on  January  23,  1885,  three  days  prior  to  the  commence- 
ment of  the  Doll  action ;  the  judgment  which  was  entered 
thereon  was  for  more  than  $2,000,  but  the  excess  was 
remitted  and  the  judgment  and  execution  amended  nunc  pro 
t/u/no.  The  defendant  does  not  object  to  the  validity  of  the  ju  ig- 
ment,  execution  and  sale  thereunder,  nor  does  the  moving 
party  herein  attack  the  same  upon  the  ground  of  fraud  or  collu- 
sion. A  subsequent  judgment  creditor  is  the  only  objecting 
party.    He  alleges  several  grounds  for  setting  aside  the  pro- 
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ceedings  in  this  action ;  one  as  to  the  jurisdiction  of  the  court, 
and  the  others  relating  to  alleged  defects  and  irregularities  in 
the  proceedings.  Section  315,  Code  Civil  Procedure,  provides 
that  the  jurisdiction  of  this  court  extends  to  any  action 
wherein  the  complaint  demands  judgment  for  a  sum  of  money 
only.  The  language  of  this  section  is  intended,  as  its  terms 
show,  to  include  any  money  judgment  action  whatever  may  be 
the  amount  claimed.  This  court  has  jurisdiction  over  all  such 
actions.  That  the  amount  claimed  does  not  aftect  the  juris- 
diction of  this  court  was  held  in  In  re  Barbour  (52  How.,  94) ; 
People  agt.  Marine  Court  (23  How.,  447).  If  jurisdiction 
vests  at  the  commencement  of  the  action,  it  cannot  be  ousted 
by  any  subsequent  act  (Koppel  agt.  Heindricks,  1  Barb.,  449 ; 
Mc Adam's  Marine  Ut.  Pr.  [2d  edJ],  36).  Jurisdiction  having 
been  thus  acquired  in  this  action  regularly,  all  subsequent 
proceedings  can  be,  at  most  merely  irregular,  and  errors  and 
irregularities  may  be  disregarded  or  amended.  The  court 
cannot  be  ousted  of  jurisdiction.  The  court  having  jurisdic- 
tion, its  judgment  is  not  void,  as  between  the  parties,  and  a 
fortiori  as  to  third  parties.  Entry  of  judgment  for  the  excess 
of  its  jurisdiction  may  have  been  an  irregularity,  which  the 
defendant  might  have  objected  to,  a  third  party  cannot. 

Section  1245  of  the  New  York  Consolidation  Act,  provides 
that  any  portion  of  a  claim  may  be  remitted  in  this  court. 
There  being  no  want  of  jurisdiction  in  the  case  at  bar,  if 
there  are  any  defects  or  irregularities  in  the  judgment  or 
proceedings  or  execution,  they  can  be  taken  advantage  of  only 
by  the  defendant.  In  the  conceded  absence  of  fraud,  there 
being  no  want  of  jurisdiction,  a  subsequent  execution  creditor 
has  no  standing  in  court  for  the  purposes  of  this  motion 
(Gerezgt.  Chmdlach,  57  Barb.,  13).  The  alleged  irregularities 
and  informalities  may  be  amended  or  corrected  by  an  order 
to  be  entered  herein  (Code  Civil  Pro,  sees.  723,  724). 

The  motion   to  vacate  the  judgment  is  denied,  with  teu 
dollars  costs,  and  the  stay  of  proceedings  vacated. 
Note.  —Affirmed  March  General  Term.—  [Ed. 
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Frealon  Briggs  agt.  "  Thb  Titan  "  and  John  H.  Starrin 

and  "  The  Hills." 

Negligence  —  Obscured  light*  —  Look-out — Speed — Fellow  servant  —  Pilot  not 

a  fellow-servant  of  a  deck  hand. 

The  pilot  and  the  deck  hand  were  not  fellow-servants. 

When  a  tow  hides  a  light  on  a  tug,  the  tug  is  liable. 

The  "Hills  "  is  liable  also  for  excess  in  speed  and  for  not  having  a  look-out 

Both  parties  being  to  blame,  neither  may  claim  to  be  excused  by  the  others 
and  the  decree  of  the  district  court  giving  $3)000  damages,  one-half 
against  the  "Hills"  and  one-half  against  "The  Titan"  to  the  libel- 
ant, Briggs,  is  affirmed. 

Southern  District  of  New  York,  February \  1885. 

The  district  court  waived  the  point  as  to  whether  the  deck 
hand  was  a  fellow-servant  on  "  The  Titan,"  but  held  as  "  The 
Titan  "  was  in  fault  and  "  The  Hills  "  was  also  in  fault,  "  The 
Titan  "  had  a  right  to  claim  an  apportionment  of  the  damages 
on  "  The  Hills." 

Peckham  <6  Tyler,  for  the  libelant  Briggs. 

K  D.  McCartv  and  P.  C.  Cantme,  for  "  The  Titan." 

Owen  <&  Gray,  for  "  The  Hills." 

"Wallace,  J.  —  Upon  the  proofs  it  seems  perfectly  clear 
that  both  the  Titan  and  the  Hills  were  in  fault  for  the  colli- 
sion, by  reason  of  which  the  libelant  was  injured.  The 
collision  took  place  about  seven  o'clock  in  the  evening  of 
September  22,  1882,  in  the  Hudson  river,  about  1,000  feet 
out  from  the  Jersey  shore,  somewhat  above  the  Pavonia 
ferry  slip.  The  tide  was  ebb,  running  about  three  miles  an 
hour.  The  wind  was  light  and  the  night  was  gray,  but  fairly 
clear.     The  Titan  was    proceeding  up    the  river  bound  for 
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Hoboken,  against  the  tide,  at  a  speed  of  about  four  miles  an 
hour  on  a  line  with  the  westerly  shore,  but  heading  in  some- 
what towards  the  shore,  towing  the  float  Mohawk,  which  was 
heavily  loaded  with  two  rows  of  railway  cars  and  was  lashed 
to  her  starboard  side.  The  float,  as  lashed,  projected  some 
twenty  feet  beyond  the  bow  of  the  Titan  and  had  an  umbrella 
or  shed  roof,  which  slopes  on  each  side  to  within  about  six 
inches  of  the  top  of  the  cars.  This  umbrella  obscured  the 
green  light  on  the  starboard  side  of  the  Titan,  so  that  it  did 
not  show  an  uniform  and  unbroken  light  from  right  ahead  to 
two  points  abaft  the  beam  on  the  starboard  side  and  there  was 
no  green  light  on  the  starboard  side  of  the  float.  "  The  Hills  " 
had  left  the  New  York  side  at  23d  street,  bound  for  Jersey 
City,  light,  and  proceeded  on  her  course  down  the  river  and 
bearing  to  the  westward  at  a  speed  of  about  fifteen  knots  with 
the  tide.  She  had  no  lookout  but  her  pilot,  who  was  acting 
at  the  time  as  master  and  was  at  the  wheel  in  the  pilot  house, 
saw  the  Titan  when  nearly  half  a  mile  away.  He  was  able  to 
see  the  vertical  white  lights  of  the  Titan  and  the  white  light 
of  the  float,  but  was  nnable  to  see  the  green  light  of  the  tug, 
because  it  was  obscured  from  view  by  the  cars  and  the  umbrella 
of  the  float.  Not  seeing  the  green  light  he  assumed  the  tug 
and  float  were  going  down  the  river  and  kept  rapidly 
approaching  them  at  full  speed.  Soon  after  seeing  the  tug 
and  float  he  observed  the  ferry-boat  Gould,  which  had  left 
her  ferry  at  Hoboken  and  was  coming  by  the  westward  of 
the  Titan  abont  150  feet  away  and  passed  across  the 
Titan's  bow,  but  as  he  supposed  across  her  stern.  The 
Gould  gave  a  signal  of  two  whistles  to  the  Hills  and  the 
Hills  responded  by  a  like  signal.  The  Titan  supposing  the 
signal  of  the  Hills  in  answer  to  the  Gould  was  a  signal  to 
herself,  answered  the  Hills  signal  with  two  whistles,  but  the 
pilot  of  the  Hills  supposed  these  were  a  signal  to  the  Gould. 
The  Hills  starboarded  somewhat  for  the  Gould  and  passed  her 
on  her  port  side  a  couple  of  hundred  feet  away,  and  that  her 
pilot  when  within  a  hundred  feet  of  the  Titan,  still  assuming 
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that  the  Titan  wis  going  down  the  river  and  seeing  that  a 
collision  with  her  was  imminent,  hard-ported  his  wheel  to  go 
under  her  stern.  The  result  was  that  the  Hills  came  into 
collision  with  the  bow  of  the  float,  and  the  shock  was  so 
severe  that  the  libelant,  who  was  on  the  Hills,  was  thrown 
down  and  his  skull  was  fractured.  The  Hills  could  have 
avoided  the  collision  with  proper  effort  at  the  time  she  came 
abreast  the  Gould,  being  then  about  a  hundred  yards  away  from 
the  Titan.  She  maintained  her  full  speed  from  the  time  her 
pilot  first  saw  the  Titan  until  the  time  of  the  collision.  If 
the  pilot  in  charge  of  the  Hills  was  warranted  in  assuming 
that  the  Titan  was  going  down  the  river,  as  he  was  overtaking 
and  intending  to  pass  her,  be  assumed  the  responsibility  of 
passing  her  safely,  and  unless  he  allowed  ample  distance  for 
the  purpose  he  was  bound  to  slacken  speed  and  if  need  be  to 
reverse  in  order  to  avoid  collision.  In  this  behalf  it  was  his 
duty  to  maintain  a  diligent  observation  in  order  to  govern 
himself  as  circumstances  might  require.  Instead  of  doing  this 
he  found  his  vessel  within  one  hundred  feet  of  the  Titan 
bearing  upon  her  float  amidship,  and  sought  to  save  a  collision 
by  the  manoeuvre  in  extremis  of  hard-porting  his  wheel.  For 
a  distance  of  nearly  half  a  mile  his  view  was  unobscured 
except  for  the  brief  interval  when  the  Gould  was  between  him 
and  the  Titan.  Probably  he  relied  upon  his  first  observation 
when  he  concluded  the  Titan  was  going  down  the  river,  and  rely- 
ing upon  this  permitted  his  attention  to  be  distracted  by 
watching  the  Gould.  Undoubtedly  the  appearance  of  the 
Titan  and  the  float  with  their  vertical  white  lights  apparently 
in  a  cluster  while  the  vessels  were  approaching  each  other,  with 
no  back  ground  by  which  to  determine  readily  in  which  direc- 
tion the  lights  were  moving,  and  no  green  or  red  light  to 
indicate  that  she  was  approaching,  was  well  calculated  to  mis- 
lead the  pilot  of  the  Hills.  But  it  seems  impossible  to  believe 
that  the  real  situation  would  not  have  been  discovered  if 
proper  diligence  had  been  exercised.  The  Hills  should  be 
held  in  fault  for  not  having  a  look-out.     It  is  only  when  a 
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look-out  would  have  been  of  no  service  in  guarding  against  a 
collision  that  his  absence  can  be  excused.  The  situation  here 
was  peculiarly  one  in  which  the  observation  and  judgment  of 
a  look-out  might  have  been  useful.  It  was  one  of  these  doubt- 
ful situations  in  which  different  points  of  observation  might 
suggest  different  conclusions,  and  in  which  two  men  might 
form  a  different  opinion  from  the  same  standpoint.  There 
was  enough  in  the  rapidity  with  which  the  vessels  were 
approaching  each  other,  to  attract  attention  and  suggest  a 
probability  that  they  were  not  going  in  the  same  direction. 

The  Hills  was  also  in  fault  for  pursuing  such  a  high  rate 
of  speed  at  night,  and  with  the  tide,  upon  waters  customarily 
traversed  by  numerous  vessels,  when  she  was  rapidly  nearing 
a  tow.  The  situation  required  a  high  degree  of  vigilance 
and  circumspection,  yet  she  disregarded  every  rule  of  prudent 
navigation  in  reliance  upon  the  hypothesis  which  might  be 
erroneous,  and  proved  to  be  so.  While  ordinarily  a  vessel 
has  a  right  to  assume  that  another  vessel  is  not  derelict  in  the 
observance  of  the  rules  of  navigation,  this  presumption  is  not 
to  be  carried  so  far  as  to  exonerate  her  from  ordinary  precau- 
tions on  her  own  part,  or  to  excuse  her  from  the  consequence 
of  a  mistake  when  by  slight  exertion  and  without  any  peril  to 
herself  or  to  other  vessels  she  could  certainly  avoid  hazard. 
There  was  ample  room,  plenty  of  time  and  no  intervening 
obstacle  in  the  way  of  perfect  safety  if  the  Hills  had  slackened 
speed  while  she  was  passing  the  Gould.  After  this  it  was 
obvious  that  the  danger  of  collision  with  the  Titan  was 
imminent  and  she  should  have  been  stopped  and  reversed. 
Instead  of  doing  this  the  pilot  took  the  chances  of  a  manoeuvre 
which  could  only  be  justified  by  the  certainty  that  he  was  cor- 
rect in  supposing  the  Titan  was  going  away  from  him.  The 
Titan  was  in  fault  for  so  locating  her  starboard  light  that  it  was 
not  visible  as  required  by  the  rules.  No  doubt  is  entertained 
that  it  was  obscured  by  the  umbrella  of  the  float  and  by  the 
cars  on  the  float  forward  of  the  place  on  the  tug  where  it  was 
located  so  that  it  was  not  visible  to  the  pilot  of  the  Hills. 
Vox.  II  4 
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The  role  requiring  lights  may  as  well  be  disregarded 
altogether  as  to  be  only  partially  complied  with  and  in  a 
way  which  fails  to  be  of  any  real  service  in  indicating  to 
another  vessel  the  position  and  course  of  the  one  carrying 
them. 

The  libelant  was  a  deck  hand  upon  the  Kills,  but  was  not 
at  the  time  on  duty  and  had  no  part  in  her  navigation.  The 
pilot  was  in  command,  within  the  case  of  Chicago^  <&e.,  Rail- 
road Com/parvy  agt.  Ho88y  decided*  recently  by  the  supreme 
court ;  he  was  not  a  fellow  servant  of  the  libelant  and  the  latter 
is  entitled  to  recover  for  the  injuries  he  sustained  by  the  colli- 
sion against  the  Hills  as  well  as  the  Titan.  Treating  the  pilot  as 
the  master  he  was  responsible  for  the  management  and 
navigation  of  his  vessel.  He  was  negligent  in  failing  to  have 
a  lookout  stationed  where  he  ought  to  have  been,  and  negligent 
otherwise.  The  collision  was  solely  the  result  of  his  negligence 
and  the  libelant  had  no  part  or  lot  in  it. 

The  decree  of  district  court  is  affirmed,  with  interest  and 
ooets  of  appeal. 


SUPKEME  COURT. 
In  the  Matter  of  Horatio  A.  Martin. 

Security  for  costs —  A  person  suing  in  the  name  of  the  overseer  of  the  poor,  for 
a  violation  of  the  excise  law,  cannot  be  required  to  give  security  for  costs — 
Section  3271  of  the  Code  of  Civil  Procedure  does  not  apply — Jurisdiction- 
Supreme  court  no  jurisdiction  by  a  mere  notice  of  motion  to  make  an  order 
in  an  action  pending  in  a  justice's  court. 


A  person  who  brings  an  action  in  the  name  of  the  overseer  of  the  poor 
under  chapter  628  of  the  Laws  of  1867,  as  amended  by  chapter  820  of 
the  Laws  of  1878,  to  recover  penalties  for  a  violation  of  the  excise  law 
cannot  be  required  to  file  security  for  costs  under  section  3271  of  the 
Code  of  Civil  Procedure. 

Section  85*71  does  not  apply  {Sharp  agt  Fancher,  29  Bun.  193,  criticised 
and  not  followed;  Board  of  Commissioners  of  Excise  agt.  McGralh,  27  Ilun, 
425,  followed). 
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The  supreme  court  cannot  obtain  jurisdiction  to  make  an  order  in  an 
action  pending  in  a  justice's  court,  by  a  mere  notice  of  motion. 

A  party  to  an  action  pending  in  justices'  court,  cannot  make  a  motion 
in  the  supreme  court  to  control  the  procedure  in  such  action. 

Ulster  Special  Term,  March,  1885. 

Application  to  compel  one  Luzerne  J.  Smalling,  who  is 
prosecuting  the  petitioner  before  a  justice  of  the  peace  of  the 
town  of  Windham,  Greene  county,  in  the  name  of  the  over- 
seers of  the  poor  of  such  town,  for  violations  of  the  excise  law, 
to  give  security  for  costs. 

£>.  H.  Daley,  for  motion. 

Gideon  Hitt,  opposed.      . 

Wkstbbook,  J.  —  Chapter  628  of  the  Laws  of  1857,  as 
amended  by  chapter  820  of  the  Laws  of  1873  (3  R.  S.  [7*A. 
ed.\  1985,  sec.  30),  and  which  is  the  act  to  regulate  the  sale 
of  intoxicating  drinks,  provides,  "in  case  the  parties  or 
persons  whose  duty  it  is  to  prosecute  for  any  penalty  imposed 
for  any  violation  of  the  provisions  of  this  act  shall,  for  the 
period  of  ten  days  after  complaint  to  them  that  any  person 
has  incurred  such  penalty,  accompanied  with  reasonable  proof 
of  the  same,  neglect  or  refuse  to  prosecute  for  such  penalty, 
any  other  person  may  prosecute  therefor,  in  the  name  of  the 
overseers  of  the  poor  of  the  town  in  which  such  alleged 
penalty  was  incurred,  and  in  the  manner  provided  by  section  22 
of  this  act  as  the  same  is  amended  by  section  1  of  this  chapter. " 

One  Luzerne  J.  Smalling  has  commenced  an  action  under 
the  clause  quoted  against  the  petitioner,  Horatio  A.  Martin,  to 
recover  penalties  for  alleged  violations  of  the  excise  law  in 
the  name  of  the  overseers  of  the  poor  of  the  town  of  Windham, 
before  a  justice  of  the  peace  of  such  town. 

The  defendant  in  such  action  by  petition  asks  that  said 
Smalling  may  be  compelled  to  give  security  for  the  costs  of 
such  action. 
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The  motion  should  be  denied  for  the  following  reasons: 
first.  Notwithstanding  the  decision  of  the  general  term  in 
this  department,  in  Sharp  agt.  Fancher  (29  Hun,  193),  I  should 
be  exceedingly  loathe  to  hold  that  section  3271  of  the  Code 
of  Civil  Procedure  applies  to  a  person  who  prosecutes  to 
recover  penalties  in  the  name  of  the  overseers  of  the  poor 
incurred  by  violation  of  the  excise  act.  That  section  authorizes 
the  court  in  its  discretion  to  "  require  the  plavntiff  to  give 
security  for  costs  "  "  in  an  action  brought  by  or  against  *  *  * 
a  person  expressly  authorized  by  statute  to  sue  or  to  he  sued." 
It  is  true  the  court  in  the  case  mentioned,  which  was  an  action 
similar  in  all  respects  to  the  one  now  sought  to  be  restrained, 
say  that  the  section  referred  to  does  cover  an  action  of  this 
character,  because  it  "  could  not.be  brought  except  by  the 
express  authority  of  the  statute,"  but  the  reason  is  based  upon 
a  part,  and  not  upon  all  the  words  of  the  section.  It  will  not 
be  disputed  that  a  statute  gives  the  action,  and  that  there  is 
"no  common  Jaw  liability "  apart  from  such  statute,  but  in 
the  case  referred  to,  and  also  in  this,  there  neither  was  nor  is 
a  motion  to  "  require  the  plaintiff  to  give  security  for  costs," 
as  provided  by  the  section  of  the  Code  already  quoted.  The 
decision  in  the  reported  case  was,  as  this  is,  upon  a  motion  by 
the  defendant  in  an  action  to  compel  a  person  authorized  to 
sue  in  the  name  of  the  plaintiffs  to  give  security  for  costs. 
For  that  relief  in  such  an  action  no  provision  is  made  by  the 
section.  It  simply  provides  that  "  in  an  action  brought  by  or 
against  *  *  *  a  person  expressly  authorized  by  statute 
to  sue  or  to  be  sued  *  *  *  the  court  may  in  its  discretion 
require  the  plaintiff to  give  security  for  costs."  This  language 
would  certainly  seem  to  be  unmistakable.  A  statute  which 
authorizes  a  person  "to  sue  or  to  be  sued"  confers  only 
authority  to  become  plaintiff  or  defendant  in  an  action,  and 
gives  no  right  to  bring  suit  in  the  name  of  another ;  and  the 
power  to  require  "  tlw  plaintiff"  in  an  action  "  to  give  security 
for  costs "  does  not  reach  the  case  of  an  individual  who  is 
authorized  not  to  become  a  plaintiff,  i.  e.,  "  to  sue,"  but  to 
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prosecute  in  the  names  of  certain  officers  for  penalties  given 
to  such  officers,  and  for  which  such  officers  have  neglected  to 
prosecute ;  and  lastly,  the  provision  in  the  excise  act  which 
authorizes  municipal  officers  to  sue  in  their  official  capacity 
and  hy  their  official  titles  is  not  a  statute  conferring  upon  "  a 
person  "  the  right  to  sue,  which  it  must  be,  if  section  3271  of 
the  Code  is  to  be  made  applicable  to  them.  In  such  an  action 
in  which  the  municipality  is  liable  for  costs,  any  requirement 
compelling  the  officer  to  give  security  for  costs  would  be  worse 
than  useless  because  it  would  be  a  hindrance  to  the  discharge 
of  official  duty. 

It  is  also  difficult  to  say,  even  though  this  motion  was  made 
in  behalf  of  the  overseers  of  the  poor,  upon  what  principle  a 
court  can  require  a  party,  who  is  using  the  name  of  the  overseers 
of  the  poor  as  plaintiffs  precisely  as  a  statute  authorizes  to  give 
security  for  co6ts.  The  statute  giving  the  right  thuB  to 
prosecute  has  imposed  no  such  restriction,  and  because  it  has 
not  "  it  would  seem  to  follow,"  as  Daniels,  J.,  said  in  Com.- 
missioners  of  Excise  agt.  McOrath  (27  Hun,  425),  "  that  he 
could  not  be  required  to  give  security  for  costs." 

The  views  just  stated  are  submitted  to  the  general  term  if 
the  question  shall  there  be  again  presented.  If  this  motion 
involved  no  other  question  than  that  which  has  been  discussed 
the  decision  in  Sharp  agt.  Fancher  would  probably  control 
my  action,  although  for  the  reasons  given  it  seems  to  me  to  be 
erroneous. 

Second.  The  action  in  which  the  order  is  sought  is  pending 
in  justices'  court,  and  this  court  cannot  obtain  jurisdiction  to 
make  any  order  in  that  action  by  a  mere  notice  of  motion. 
It  is  true  that  this  court  can,  where  it  has  jurisdiction  over 
parties  by  an  action  duly  brought  therein,  under  section  818 
of  the  Code  of  Civil  Procedure,  "  by  order  remove  to  itself  " 
an  action  "  pending  in  another  court,"  and  may  "  consolidate  " 
that  pending  in  another  court  "  with  that  in  the  supreme 
court,"  but  a  party  to  an  action  pending  in  justices'  court  can- 
not make  a  motion  in  the  supreme  court  to  control  the 


rm 


SO  HOWARD'S  PRACTICE  REPORTS. 


Motel  agt.  Sixth  Avenue  Railroad  Company. 


procedure  in  such  action,  any  more  than  a  party  to  a  suit  in 
any  court  of  record  other  than  the  supreme  court  can  make  a 
motion  in  the  latter  to  control  the  practice  in  the  former. 

Third.  The  defendant  does  not  need  the  security  for  costs 
which  he  seeks.  He  has  responsible  parties  to  the  record  as 
plaintiffs  who  are  liable  to  him  for  costs  if  the  action  tails,  and 
the  opposing  affidavits  show  that  the  party  prosecuting  in  the 
name  of  the  overseers,  is  pecuniarily  responsible. 

The  motion  must  be  denied,  with  ten  dollars  costs. 


COUKT  OF  APPEALS. 

Charles  C.  Motel,  an  infant,  etc.,  respondent,  agt.  Thb 
Sixth  Avkndk  Railroad  Company,  appellant. 

Negligence —  What  amounts  to  contributory  negligence  in  a  child  eight  years  old. 

An  infant,  if  sui  juris,  after  he  sees  the  approach  of  a  car  in  time  to  avoid 
it,  cannot  voluntarily  assume  the  risk  attending  an  effort  to  cross  a  rail- 
road track  and  recover  for  an  injury  arising  from  the  failure  of  his 
experiment. 

Decided  April  27,  1885. 

Plaintiff  recovered  a  verdict  against  the  defendant  for 
$10,000,  and  on  appeal  to  the  general  term  of  the  conrt  of 
common  pleas  the  judgment  was  affirmed.  Jndge  Beaoh 
wrote  the  following  dissenting  opinion : 

Beaoh,  J.  —  I  cannot  agree  with  the  conclusion  of  my 
learned  brethren.  The  plaintiff  was  eight  years  old,  had 
often  crossed  Sixth  avenue,  and  was  chargeable  with  the 
exercise  of  caution  commensurate  with  his  age.  From  his 
own  narration,  he  was  about  to  cross  between  Fifty-third  and 
Fifty-fourth  streets,  from  east  to  west,  with  one  foot  on  the 
eaet  rail  of  east  track ;  he  heard  the  bell  and  saw  the  car  advanc- 
ing very  fast,  nine  feet  and  nine  inches  from  him.  In  this 
situation,  by  withdrawing  one  foot  from  off  the  rail,  no  harm 
could  reach  him.  The  opinion  prompting  what  he  did  is 
thrice  expressed  in  his  testimony.     In  answer  to  the  court : 
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"  I  tried  to  get  across ;  I  thought  I  could  get  across  before 
the  horses  hit  me." 

"  By  the  Coubt —  Where  were  you  when  you  first  saw  the 
horses?  Ans.  I  just  put  my  foot  on  the  track  and  then  I 
heard  the  bell  ringing,  and  I  turned  around  and  I  tried  to 
get  across,  but  I  couldn't." 

"By  the  Court  —  And,  after  you  heard  the  bell,  didn't 
you  know  it  was  dangerous  to  try  to  go  across  before  the  car 
pawed  ?    Ans.  I  thought  I  would  try  to  get  across." 

No  evidence  on  part  of  plaintiff  changed  the  facts  above 
recited,  and  manifestly  could  not,  relative  to  the  time  he  first 
saw  the  car  and  the  action  of  his  mind.  The  plaintiff  was 
walking,  and  in  no  situation  forcing  a  sudden  decision. 

It  seems  to  me  reasonable  minds  could  not  differ,  and  must 
draw  like  conclusions  from  this  narrative.  The  boy,  familiar 
with  the  danger,  voluntarily  assumed  the  risk  attending  an 
effort  to  cross.  He,  unfortunately,  failed,  but  resulting 
calamity  should  not  be  charged  against  the  railroad  company. 
Those  who  travel  the  streets,  if  observant,  see  frequent 
instances  of  persons  attempting  to  cross,  with  advancing 
vehicles  in  full  sight,  rather  than  await  their  passing.  There 
is  no  more  reason  for  holding  one  free  from  contributory 
negligence  whose  experiment  fails  than  if  he  jumped  from 
a  moving  car  because  he  thought  it  could  be  done  in  safety. 
In  my  opinion,  the  court  below  should  have  granted  the 
motion  to  dismiss  the  complaint. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

The  defendant  appealed  to  the  court  of  appeals. 

0.  E.  Bright,  for  respondent. 
D.  JU.  Porter,  for  appellant. 

By  thk  Coubt — Judgment  reversed,  new  trial  granted,  costs 
to  abide  the  event,  on  foregoing  opinion  of  Beach,  J.,  in 
court  below. 

All  concur,  except  Danfobth,  J.,  dissenting. 
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SUPREME  COURT. 

Daniel  Goldsmith  agt.  The  Union  Mutual  Life  Inbubanob 

Company,  and  Lin  a  Manly. 

Insurance  —  Divorce  — Husband  and  totfe — Effect  of  the  divorce  of  a  wife 
for  adultery  upon  a  policy  of  life  insurance  taken  out  for  her  benefit  by  her 
husband. 

In  an  action  by  a  husband  to  reform  life  insurance  policies  taken  out  in 
favor  of  his  wife,  from  whom  he  has  since  been  divorced,  on  the 
ground  of  mistake:  ■ 

Held,  that  to  justify  a  reformation  the  mistake  must  have  been  mutual. 
Tbe  divorce  from  his  wife  cannot  authorize  or  enable  the  court  to 
change  the  conditions  and  terms  of  the  policies,  unless,  through  a 
mutual  mistake,  the  intention  of  both  parties  have  failed  of  expression. 
A  mistake  on  one  side  is  not  enough. 

As  the  husband  accepted  these  policies  at  the  time  they  were  issued,  and 
has  had  them  in  his  possession  lor  many  years  without  objection,  they 
are  presumed  in  law  to  express  his  intentions.  If  for  any  reason  he 
believed  them  to  be  wrong,  he  should  have  declined  to  pay  the  pre- 
miums upon  them  year  after  year.  Such  voluntary  payments  are  an 
adoption  of  the  terms  of  the  policies  as  i-sued. 

As  to  the  effect  of  the  decree  of  divorce  upon  the  rights  of  the  divorced 
wife  under  the  policies,  quaere. 

Special  Term,  April,  1885. 

Action  to  reform  policies  of  life  insurance. 

Marsh,  Wilson  dk  Wallis,  for  plaintiff. 

Merritt  E.  Swaoyer,  for  the  company. 

W.  Z.  JBuiler,  for  defendant  Lina  Manly. 

Van  Vokst,  J.  —  In  May,  1875,  the  plaintiff,  who  was 
then  the  husband  of  the  defendant  Lina  Manly,  took  out  two 
policies  of  insurance  in  the  defendant  company  upon  his  own 
life,  one  for  $10,000  and  the  other  for  $5,000.  By  these 
policies  the  defendant  company  agreed  to  insure  the  life  of 
the  plaintiff  in  the  amount  named,  "  for  the  sole  and  separate 
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use  and  benefit  of  his  wife,  Lina  Goldsmith,  but  in  case  of 
her  previous  death  to  revert  to  the  insured."  The  plaintiff 
paid  with  his  own  funds  the  sum  necessary  to  meet  the  pre- 
miums on  the  policies,  and  continued  such  payments  there- 
after down  to  the  time  he  obtained  a  decree  of  divorce  dis- 
solving the  marriage  bond,  on  account  of  the  adultery  of  his 
wife.  He  has  always  held  the  policies  in  his  possession. 
The  plaintiff's  wife  knew  of  these  policies  after  they  were 
issued. 

The  plaintiff  brings  this  action  to  obtain  a  reformation  of 
these  policies.  In  his  complaint  he  asks  that  they  be 
reformed  by  inserting  therein  a  provision  to  the  effect  "  that 
in  case  the  said  Lina  Goldsmith  should  cease  to  be  the  wife  of 
the  plaintiff  during  his  lifetime,  and  the  marriage  between 
her  and  the  plaintiff  should  be  dissolved  by  reason  of  her 
adultery,  then  and  in  such  case  the  benefit  of  the  policies 
should  revert  to  the  said  plaintiff." 

The  plaintiff  alleges  in  his  complaint  that  it  was  not  his 
intention,  in  taking  out  such  policies,  to  contract  with  the 
defendant  company  that  any  loss  which  might  accrue  thereon 
should  be  paid  to  the  said  Lina  Manly,  unless  she  should  be 
his  wife  at  the  time  of  his  death,  but  that  through  the  mutual 
mistake  and  inadvertence  on  his  part  and  that  of  the  company 
their  common  intention  in  that  regard  was  not  fully  expressed. 

Whatever  may  have  been  the  intention  of  the  plaintiff  in 
this  regard,  it  cannot  avail  him  to  effect  his  present  purpose, 
unless  it  was  stated  to  the  company  when  the  policies  were 
agreed  to  be  issued.  An  undisclosed  intention  is  no  intention 
in  this  connection.  There  is  no  claim  of  fraud.  The  ground 
upon  which  this  relief  is  asked  is  that  of  a  mistake.  To  jus- 
tify a  reformation  the  mistake  must  be  mutual.  The  divorce 
from  his  wife  cannot  authorize  or  enable  the  court  to  change 
the  conditions  and  terms  of  these  policies,  unless  through  a 
mutual  mistake  the  intention  of  both  parties  have  failed  of 
expression.  A  mistake  on  one  side  is  not  enough.  The 
applications  of  the  plaintiff  in  writing,  made  to  the  company, 
Vol.  II        5 
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do  not  express  any  such  intention.  The  evidence  adduced 
upon  the  trial  does  not  show  that  he  disdlosed  to  the  agent  of 
the  company,  at  the  time  he  made  his  application  for  the 
policies,  the  intention  which  he  now  alleges  was  then  in  his 
mind.  His  directions,  he  says,  were  "general,"  and  the  lan- 
guage was  formulated  by  the  agent. 

As  the  plaintiff  accepted  these  policies  at  the  time  they 
were  issued,  and  has  had  them  in  his  possession  for  many 
years  without  objection,  they  are  presumed  in  law  to  express 
his  intentions.  If  for  any  reason  he  believed  them  to  be 
wrong,  he  should  have  declined  to  pay  the  premiums  upon 
them  year  after  year.  Such  voluntary  payments  are  an 
adoption  of  the  terms  of  the  policies  as  issued. 

Nor  is  it  at  all  probable  that  the  idea  that  his  wife,  for 
whose  benefit  he  was  insuring  his  life,  would,  through  a  crim- 
inal act,  forfeit  all  claims  upon  him  as  a  husband  was  present 
to  his  mind.  If  plaintiff  had  supposed  that  she  might  become 
so  guilty  it  is  not  likely  that  he  would  have  insured  his  life 
for  her  sole  advantage. 

The  husband  of  a  divorced  wife  can  omit  to  pay  the  pre- 
miums on  any  insurance  he  may  have  taken  for  her  benefit, 
and  thus  end  his  obligation  under  the  policy.  He  cannot  be 
obliged  to  keep  it  alive  for  one  who  has  forfeited  all  claim 
upon  him.  He  might  thereafter  regard  it  in  the  light  of  a 
wager  policy.  It  is  not  necessary  to  determine  the  effect  of 
the  decree  of  divorce  upon  the  rights  of  the  divorced  wife 
under  the  policies.  A  decree  of  divorce  would  not  disturb 
vested  rights  or  executed  gifts  and  contracts.  I  do  not.  say 
that  these  policies  are  in  the  category  of  such  rights  or 
interests. 

All  that  it  is  now  necessary  to  decide  is  that  there  is  no 
such  evidence  of  mutual  mistake  as  will  justify  the  court  in 
changing  the  terms  and  conditions  of  these  policies  in  the 
manner  in  which  we  are  asked  to  do. 

The  construction  of  the  contracts,  and  the  rights  of  the 
parties  thereunder,  and  the  effect  of  the  decree  of  divorce 
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upon  those  rights,  will  be  determined  when  a  claim  is  legally 
made  under  them  at  the  time  the  insurance  is  payable. 

For  these  reasons  the  plaintiff's  complaint  must  be  dis- 
missed. 

As  to  the  defendant,  Lina  Manly,  the  dismissal  is  without 
costs.  As  to  the  company,  I  will  hear  the  counsel  on  the 
subject  of  costs. 


NEW  YORK  CITY  COURT. 
Charles  Turno,  Jr.,  agt.  Charles  T.  Parks  et  al. 

Judgment — SeUof — Effect  of  prior  assignment  of  judgment  —  Attorney** 

lien. 

The  taxable  costs  in  an  action  are  not  subject  to  set-off. 

An  attorney  has  a  lien  for  his  services  in  a  particular  case,  as  a  mechanic 
would  upon  the  product  of  his  labor,  and  equity  intervene*  to  save  it 
for  him,  but  this  lien  would  ordinarily  be  measured  by  his  taxable 
costs,  but  might  embrace  a  further  fee,  and  will  not  always  be  limited 
to  such  costs  if  a  special  contract  had  been  made  in  good  faith  between 
the  client  and  his  attorney,  but,  it  seems,  it  must  refer  to  his  services 
in  the  particular  action. 

Where  prior  to  the  recovery  of  the  judgment  the  plaintiff  assigned  to  his 
attorney  herein  all  his  interest  in  the  cause  of  action  in  payment  for 
services  in  the  suit  of  Parks  agt.  Turno,  and  also  for  money  loaned,  and 
the  attorney  held  this  assignment  prior  to  the  recovery  of  judgment, 
and  due  notice  was  given  the  defendants: 

Held,  that  the  equity  of  the  attorney  is  superior  to  that  of  the  plaintiff, 
and  no  right  of  set-off  exists. 

tfpectal  Term,  April,  1885. 

Ha wes,  J. — It  seems  quite  difficult  to  determine  the 
present  rule  of  law  governing  this  case.  "Whether  a  judg- 
ment for  costs,  or  so  much  of  it  as  may  embrace  costs,  is 
subject  to  set-off  in  case  of  the  insolvency  of  the  party 
would  seem  to  be  questionable,  and  still  more  so  in  a  case 
like  the  present,  where  the  attorney  claims  to  hold  an  assign- 
ment of  the  entire  claim  prior  to  the  recovery.    Upon  the 
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first  question  the  court  of  common  pleas,  at  general  term,  in 

Saunders  agt.  Gillette  (8  Daly,  184),  expressly  holds  that  the 

lien  of  the  attorney  is  subject  to  the  equitable  right  of  set-off 
'/-.'•  between* the  parties.     It  has  been  since  held, however,  by  the 

;^  ,      ',  same  court  that  the  costs  belong  to  the  attorney,  and  his  right 

^.  ;  to,  them  cannot  be  taken  away  by  a  set-off  (See  Hilton  agt. 

*   •  _      Smsheim&r,  Allen,  J.>  Daily  Register ■,  March  27,    1885). 

K*  The  superior  court,  at  general  term  (Naylor  agt.  Lane,  5 

*y-  Civil  Pro.  Hep.,  150),  declares  the  lien  of  the  attorney  to  be 

-\-  /  an  equitable  assignment  of  the  judgment  to  him,  and  not 

subject  to  set-off,  and  that  no  notice  to  the  other  side  is  neces- 
r:  sary  to  protect  his  rights.     The  supreme  court  in  this  depart- 

?y^  ment  would  seem  to  hold  a  contrary  doctrine  in  the  case  of 

*V  Garner  agt.  Gladwin  (12  Weekly  Digest,  10),  where  it  wa6 

held  that  the  right  to  set-off  depended  upon  whether  there 
&.•■-  was  or  was  not  an  assignment  in  fact  from  the  party  to  hie 

attorney.     This  would  clearly  seem  to  negative  the  proposi- 
"  •  tion  that  they  were  not  inherently  subject  to  set-off  by  reason 

of  being  costs  which  the  attorney  could  claim  as  a  matter  of 

legal  right. 
!; .  The  court  of  appeals,  in  Davidson  agt.  Alfaro  (80  N.  J7., 

660),  declined  to  pass  upon  the  question,  stating  that  "  it  does 

|,V  not  seem  as  clear  from  the  decisions  as  it  ought  to  be  how  far 

;    .  this  right  of  lien  will  stand  in  the  way  of  a  set-off  sought  in 

iN  an  equitable  action  ;"  but  as  the  court  below  recognized  this 

lien,  so  far  as  taxable  costs  are  concerned,  as  not  subject  to  the 
^  right  of  set-off,  it  is  fairly  inferable  from  the  context  that 

,  the  court  assented  to  the  doctrine   there  enunciated.     The 

case  of  Perry  agt.  Chester  (53  JV.  Y.,  241) ;    Ziogbaum  agt. 
W"'  ■  Parker  (55  N.    Y.y  120),  clearly  support   this    view,  and 

<     ^  I    think    it    must    he     held    that    the    taxable    costs    are 

not    subject    to    set-off.     This,   of   course,    does    not   exist 
v~  by  reason  of  any  legal  right,  for  in  law  this  lien  would  be 

w  .:  disregarded  in  an   action  to  compel  set-off  (2  HobL,  670),  but 

i^  is  discretionary,  as  is  suggested  in  Perry  agt.  Chester  (supra\ 

v  and  the  courts  equitably  interfere  to  protect  the  attorney's 

■a 
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interests ;  bat  these  interests  are  protected  not  because  the 
costs  belong  to  the  attorney,  as  is  frequently  suggested,  but 
because  the  courts  will  in  equity  preserve  to  the  plaintiff  or 
defendant,  as  the  case  may  be,  so  much  of  the  judgment  as 
the  lien  attaches  to.  It  is  true  that  this  is  for  the  protection 
and  benefit  of  the  attorney  who,  as  an  officer  of  the  court, 
claims  special  consideration,  but  it  is  purely  incidental,  and 
does  not  arise  by  reason  of  any  ownership  by  him  of  the  costs. 
He  doubtless  has  a  lien  for  his  services  in  this  particular 
case,  as  a  mechanic  would  upon  the  product  of  his  labor  and 
equity  intervenes  to  save  it  for  him,  but  this  lien  would 
ordinarily  be  measured  by  hie  taxable  costs,  although  1  am 
inclined  to  think  that  it  might  embrace  a  further  fee,  and 
would  not  always  be  limited  to  such  costs  if  a  special  contract 
had  been  made  in  good  faith  between  the  client  and  his 
attorney,  but  it  must,  I  think,  refer  to  his  services  in  this 
particular  action,  and  the  reason  of  such  distinction  would 
seem  to  be  based  upon  the  analogous  principle  above  referred 
to.  It  seems  clear,  therefore,  that  the  taxable  costs  of  the 
plaintiff  in  thfs  action  will  not  be  subject  to  set-off,  and  to  that 
extent  at  least  the  motion  will  be  denied. 

It  is  further  claimed,  however,  by  the  plaintiff  that  prior 
to  the  recovery  of  the  judgment  the  plaintiff  assigned  to  his 
attorney  herein  all  his  interests  in  the  cause  of  action,  in  pay- 
ment for  services  in  the  suit  of  Parks  agt.  Twmo,  and  also 
for  money  loaned,  and  that  as  the  attorney  held  this  assignment 
prior  to  the  recovery  of  judgment  no  right  of  set-off  exists,  as 
the  judgment  and  all  its  incidents  belonged  to  the  attorney,  of 
which  due  notice  was  given  the  defendants  herein.  There 
seems  to  be  no  question  as  to  the  bona  fides  of  this  assignment, 
the  consideration  was  ample  and  the  claim  was  admittedly 
assignable.  The  legal  title  was  in  the  attorney,  and  I  do  not 
see  how  it  can  be  defeated,  unless  exceptional  equities  exist 
between  the  parties.  If  these  existed  at  the  time  of  the 
transfer  it  is  clear  that  they  mu6t  prevail  now,  as  the  assignee 
held  no  higher  rights  than  his  assignor. 
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Under  the  ruling  in  Davidson  agt.  Alfa/ro  {supra),  it  must 
be  held  that  if  both  actions  grow  out  of  the  same  contract, 
and  the  party  is  insolvent,  his  assignee,  with  knowledge  of 
these  facte,  takes  subject  to  an  existing  equity,  and  a  set-off 
under  such  circumstances  will  be  allowed  as  against  the  party 
holding  the  legal  title.  The  rule  applicable  to  such  a  state 
of  facts  does  not  prevail  in  the  case  at  bar,  for  although  not 
disconnected,  they  cannot  be  said  to  grow  out  of  the  same 
contract  under  the  restrictions  which  govern  that  class  of 
cases. 

The  equity  of  the  attorney  is  superior  to  that  of  the 
plaintiff,  and  the  case  falls  within  Perry  agt.  Chester  (supra), 
Zogbcmm  agt.  Parker  (supra),  and  Prouty  agt  Swift  (10 
Hun,  232). 

Motion  denied,  with  costs. 


SURROGATE'S  COURT. 

In  the  Estate  of  Tunis  Coopkk,  deceased. 

Surrogate  —  Jurisdiction  —  Beference  —  When  order  of  reference  and  pro- 
ceedings thereunder  should  not  be  vacated  upon  motion  of  a  party  who  had 
consented  thereto — when  clerk  or  other  person  employed  in  the  surrogate's 
office  competent  to  act  as  referee — stenographer  of  surrogate's  court  not 
within  the  scope  of  sections  90  or  2511  of  the  Code  of  Owtt  Procedure. 

In  a  proceeding  for  the  revocation  of  probate  all  necessary  parties,  includ- 
ing the  infant  son  of  the  decedent,  were  duly  served  with  citation. 

No  application  was  made  for  the  appointment  of  a  special  guardian  for 
such  infant  and  none  was  appointed,  but  all  the  parties  who  appeared, 
consented  to  the  entry  of  an  order  directing  the  stenographer  of  the 
surrogate's  court  to  take  testimony  as  a  referee.  The  trial  proceeded 
before  such  referee,  and,  at  its  conclusion,  the  evidence  was  submitted 
to  the  surrogate,  who  decided  that  the  probate  should  be  revoked. 
The  entry  of  a  decree  upon  that  decision  being  opposed  by  the  respond- 
ents, and  it  being  contended  that  the  order  of  reference  was  without 
authority  and  that  all  proceedings  subsequent  thereto  were  void  : 

Held,  that  the  order  of  reference  and  the  proceedings  thereunder  should 
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not  be  vacated  upon  the  motion  of  any  party  who  had  consented  to  its 
entry  and  to  the  submission  of  its  results  to  the  surrogate  for  his 
determination. 

EM,  also,  that  a  special  guardian  should  be  appointed  to  represent  the 
infant,  and  to  ascertain  and  report  whether  it  would  be  for  the  best 
interests  of  the  infant  that  the  proceedings  should  stand  as  theretofore 
conducted,  and  a  decree  be  entered  accordingly,  or  that  the  trial  should 
be  commenced  de  now. 

Hdd,  also,  that  in  view  of  section  3855  of  the  Code,  sections  90  and  2511 
must  be  construed  as  if  they  had  simultaneously  become  law,  and  that 
so  construed,  "  a  clerk  or  other  person  employed  in  the  surrogate's 
office  "  is  competent  to  act  as  referee,  in  a  proceeding  pending  in  the 
surrogate's  court,  provided  he  is  appointed  with  the  written  consent  of 
all  the  parties  appearing. 

Held,  also,  that  the  stenographer  of  the  surrogate's  court  is  not  within  the 
scope  of  section  90  or  of  section  2511. 

New  York  County,  April,  1855, 

Rollins,  8.  —  A  paper  purporting  to  be  the  will  of  this 
decedent,  was  admitted  to  probate  as  such  in  May,  1881.  In 
April,  1882,  a  proceeding  was  commenced  for  revocation  of 
such  probate.  Citations  were  duly  issued  and  duly  served 
upon  all  necessary  parties,  and,  with  the  consent  of  all  who 
appeared  and  took  part  in  the  subsequent  trial,  Edward  F. 
Underbill,  esq.,  was  appointed  referee  to  take  testimony  and 
report  the  same  to  the  surrogate.  Mr.  Underbill  proceeded 
with  the  examination  of  such  witnesses  as  were  brought 
before  him  by  the  contending  parties,  and  a  large  volume  of 
evidence  was  subsequently  submitted  for  my  consideration. 
In  July  of  last  year  I  rendered  a  decision  granting  the  peti- 
tion for  revocation.  No  decree,  however,  has  as  yet  been 
entered. 

My  attention  is  now  called  to  the  fact  that  decedent's  infant 
son  has  hitherto  had  no  special  guardian  to  represent  him  and 
protec  this  interests.  The  alleged  will  names  his  mother,  the 
widow  of  the  decedent,  as  its  executrix,  and  also  as  one  of  its 
chief  beneficiaries.  The  widow  and  her  co-executor  protest  that 
no  decree  should  be  entered,  and  that,  because  of  the  failure  to 
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In  the  Estate  of  Tunis  Cooper,  deceased. 

appoint  a  special  guardian  for  the  infant,  the  order  of  refer- 
ence and  all  subsequent  proceedings  were  unauthorized,  and 
should  now  be  set  aside.  Such  a  course  would  involve  much 
expense  and  long  delay  in  settling  the  affairs  of  this  estate. 
It  is  for  that  reason  greatly  to  be  deprecated,  and  should  not 
be  pursued  unless  it  is  absolutely  unavoidable.  May  it  not 
be  avoided  ? 

It  is  clear  that,  by  the  service  of  citation  upon  all  the  neces- 
sary parties  to  this  proceeding,  including  the  infant,  this  court 
acquired  jurisdiction  of  the  proceeding  and  of  all  parties 
thereto  (In  Estate  of  Fenn,  Daily  Register,  March  20,  1885, 
and  cases  cited).  Any  decree,  therefore,  that  might  be  entered, 
even  while  the  infant  was  still  unrepresented,  would  not  be 
absolutely  void,  but  would  merely  be  voidable  at  the  infant's 
instance  (McMurray  agt.  McMurray,  41  How.  Pr.,  41 ;  66 
N.  Y.,  177 ;  Matter  of  Becker,  28  Hun,  207 ;  Boylan  agt 
McAvoy,  29  How.  Pr.,  279).  Nevertheless,  these  petitioners, 
being  named  as  executors  in  the  disputed  paper,  and  having 
duly  qualified  as  such,  are  justified  in  insisting  upon  such  a 
disposition  of  this  controversy  as  shall  be  conclusive  upon  all 
persons  interested  therein.  Now,  I  do  not  think  that,  to 
accomplish  this  result,  it  is  essential  that  I  should  at  once,  and 
without  ascertaining  whether  or  not  such  a  course  would  be 
advantageous  for  the  infant,  set  aside  all  the  proceedings 
since  and  including  the  entry  of  the  order  of  reference.  If, 
upon  inquiry  properly  instituted  for  that  purpose,  it  shall 
appear  that  the  best  interests  of  the  infant  demand  that 
these  proceedings  shall  stand,  it  will,  in  my  judgment,  be  the 
duty  of  the  surrogate  to  make  decree  in  conformity  with  his 
recent  decision. 

It  is  insisted,  by  counsel  for  the  respondents,  that  the  entry 
of  the  order  of  reference  herein  was  unauthorized,  in  view  of 
the  limitations  upon  the  surrogate's  authority  that  are  estab- 
lished by  section  2546  of  the  Code  of  Civil  Procedure.  That 
section  declares  that  an  appointment  of  a  referee  may  be 
made  "  on  the  written  consent  of  all  the  parties  appearing." 
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Such  consent,  in  the  present  case,  was  given  by  the  petitioners 
and  the  respondents ;  and  I  must  certainly  refuse  to  toss  aside 
as  worthless  the  testimony  taken  in  pursuance  of  that  consent 
until  I  am  asked  to  do  so  by  somebody  who  was  not  a  party 
to  it  {Musgrove  agt.  LusJc,  2  Term.  Ch.,  576).  If  the  special 
guardian  whom  I  shall  appoint  to  represent  the  infant  shall 
see  fit  to  raise  this  objection,  it  will  be  again  considered. 

It  is  also  urged  by  counsel  for  the  respondents  that  the 
referee  herein  was  disqualified  from  holding  that  office  by 
reason  of  his  being  the  stenographer  of  the  surrogate's  court. 
This  objection  is  somewhat  ungracious,  for  counsel  does 
not  claim  that  at  the  time  he  consented  to  Mr.  Underbill's 
appointment  he  was  ignorant  either  of  the  fact  that  the 
appointee  was  the  court  stenographer,  or  of  the  statute  which 
claimed  to  work  the  disqualification.  But  it  is  no  more 
ungracious  than  it  is  unsound.  In  view  of  section  3355  of 
the  Code,  sections  90  and  2511  must  be  construed  as  if  they 
had  simultaneously  become  law,  and  so  construed  they  simply 
forbid  the  appointment  of  "  a  clerk  or  other  person  employed," 
&c,  except  upon  the  written  consent  of  all  the  parties 
{Estate  of  Thorn,  4  Mo.  Law  Bid.,  48).  And  besides,  I  am 
of  the  opinion  that  the  stenographer  does  not  have  such  a 
relation  to  the  surrogate's  court  or  office  as  to  bring  him 
within  the  scope  of  either  section  90  or  section  2511  {See  sec- 
tions 2508  and  2512). 

All  in  all,  the  disposition  which  the  court  shall  make  of 
this  whole  matter  must  be  governed  entirely  by  what,  upon 
investigation,  shall  appear  to  be  most  advantageous  for  the 
infant  {Bowen  agt.  Idley,  1  Edw.  Ch.,  148 ;  Crogan  agt.  Lvo- 
ingston,  17  N.  T.,  223  ;  Fulton  agt.  Roosevelt,  1  Paige,  178 ; 
Levy  agt.  Levy,  3  Madd.,  245). 

If  it  shall  appear  that  the  infant's  share  in  his  father's 
estate  is  greater  in  the  contingency  of  his  father's  intestacy 
than  in  that  of  the  final  establishment  of  the  disputed  paper 
as  his  will  —  and  I  ain  inclined  to  think  that  such  is  the  case  — 
then  further  litigation  may  be  wisely  avoided. 
Vol.  II        6 
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A  special  guardian  will  be  appointed  to  ascertain  and  pro- 
tect the  interests  of  the  infant ;  and  as  his  interests  and  those 
of  his  mother  are  or  may  be  adverse,  the  surrogate  will 
appoint  such  special  guardian  of  his  own  motion  after  due 
notice  to  the  infant  (In  Estate  of  Fenn%  supra). 


SUPREME  COURT. 


Eugene  Van  Rensselaer  and  others  agt.  The  City  or 

Albany. 


Municipal  corporation — No  right  to  construct  sewers  and  discharge  them 
upon  the  premises  of  an  individual — Injunction  —  Eight  to. 

A  municipal  corporation  has  no  right,  by  the  grading  of  streets  and  the 
construction  of  sewers,  to  gather  the  surface  water  and  sewage  from  a 
considerable  territory,  and  through  a  sewer  discharge  them  upon  the 
premises  of  an  individual. 

The  casting  upon  the  premises  of  such  individual  of  the  filth  from  such 
sewers  is  a  nuisance,  and  the  municipality  is  liable  therefor  and  can  be 
culled  upon  to  abate  it. 

There  can  be  no  dedication  of  land  while  the  owners  are  continually 
declaring  a  contrary  intent,  nor  can  a  right  to  continue  a  nuisance  be 
established  by  user  because  no  user  will  legalize  a  nuisance. 

Ulster  Special  Term,  March,  1 885. 

Application  by  plaintiffs  for  an  injunction. 

Z.  G.  Him,  for  plaintiffs. 

S.  W.  fiosendale,  for  defendant. 

Westbrook,  «/. —  The  case  of  the  plaintiffs  may  be  thus 
briefly  stated  :  The  defendant,  by  the  grading  of  streets  and 
the  construction  of  sewers,  gathers  the  surface  water  and  the 
sewage  from  a  considerable  territory,  and  through  a  sewer 
discharges  them  upon  the  premises  of  the  plaintiffs.  The 
plaintiffs  ask  that  defendant  be  enjoined  from  continuing  the 


HOWARD'S  PRACTICE  REPORT&  41 

Van  Rensselaer  agt.  City  of  Albany. 

- —  _  .    i_ 

discharge  and  deposit  of  the  fikh  of  a  citj  neighborhood  upon 
their  property. 

In  Noonan  agt.  The  City  of  Albany,  which  was  an  action 
to  recover  damages  for  perpetrating  a  similar  nuisance  upon 
the  lands  of  the  plaintiff  situated  in  the  same  locality  with 
those  of  the  present  plaintiffs,  and  tried  at  the  Albany  circuit, 
held  in  March,  1878,  by  the  judge  writing  this  opinion,  it  was 
upon  the  trial  decided  that  the  city  of  Albany  was  liable  for 
the  injury  done  to  the  property  of  the  plaintiff  in  that  action 
by  the  emptying  upon  it  of  water  and  6ewage  by  means  of 
the  identical  sewer  and  grading  of  which  the  plaintiffs  in  the 
present  action  complain.  The  recovery  of  $1,500  as  damages 
by  the  plaintiff  in  that  action  was  sustained  both  at  general 
term  and  in  the  court  of  appeals  (79  JV.  Y.y  470).  In  the 
latter  court  {page  478)  it  was  said :  "  The  casting  on  the 
plaintiff's  premises  of  the  filth  from  the  sewers  was  a  nuisance, 
and  the  defendant  was  bound  to  abate  it."  As  this  remark 
was  made  of  and  concerning  the  same  sewers  and  grading  of 
which  the  present  plaintiffs  complain,  the  defendant  is  liable 
to  them  also  for  the  same  "  nuisance,"  and  can  by  them  like- 
wise be  called  upon  "  to  abate  it"  unless  there  is  some  reason 
which  takes  this  case  out  of  the  rule  laid  down  in  the  other. 

The  counsel  for  the  defendant  claims  that  there  has  been  a 
dedication  of  the  lands  of  the  plaintiffs  to  the  public  for  the 
purpose  of  depositing  filth  and  sewage,  and  that  they  have 
expressly  assented  to  the  acts  complained  of  by  paying  an 
assessment  for  the  construction  of  a  sewer  which  assists  in  the 
emptying  of  sewage  upon  their  land.  The  dedication  consists 
in  the  ownership  of  lands  which  are  so  situated  as  to  receive 
the  water  and  sewage  the  defendant  casts  upon  it.  The  com- 
plaint avers,  and  this  fact  is  undenied,  that  the  plaintiffs  have 
again  and  again  protested  to  the  defendant  against  its  acts,  of 
which  they  now  complain,  but  have  not  until  now  brought  an 
action  to  recover  compensation  for,  or  to  restrain  the  nuisance 
which  their  papers  in  this  case  show.  It  would  be  difficult 
to  find  a  dedication  of  land  for  the  maintenance  of  a  nuisance, 
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if  such  a  thing  be  possible,  while  the  owners  are  continually 
declaring  a  contrary  intent ;  and  it  would  be  equally  difficult 
to  establish  the  right  to  continue  a  nuisance  by  user  because 
no  user  will  legalize  a  nuisance,  and  also  because  the  acts 
which  plaintiffs  allege  principally  caused  the  injuries  —  the 
grading  of  Oolonie  street  and  the  construction  of  the  sewer  in 
Lark  street,  with  which  other  sewers  or  drains  were  subse- 
quently connected  —  were  committed  during,  and  subsequent 
to,  the  year  1871,  a  period  of  less  than  twenty  years.  As  to 
the  payment  of  an  assessment  by  the  plaintiffs  to  construct  a 
sewer,  which  the  defendant  had  a  right  to  construct  and 
which  the  plaintiffs  had  reason  to  suppose  would  be  emptied 
when  completed  where  it  would  be  lawful  to  empty  it,  it  is 
not  seen  how  that  can  be  tortured  into  an  assent  by  the  plaintiffs 
to  the  commission  of  a  wrong  upon  them  by  the  defendant. 

It  was  also  contended  by  the  defendant  that  because  many 
of  the  owners  of  the  premises,  which  are  drained  upon  the 
plaintiffs'  lands,  hold  under  deeds  derived  from  the  plaintiffs 
or  their  ancestors,  the  natural  flowage  from  which  premises 
are  upon  those  of  the  plaintiffs,  therefore  the  defendant  may 
empty  the  sewers  which  drain  those,  and  also  other  premises, 
upon  the  plaintiffs'.  It  is  difficult  to  see  how  the  rights  of 
other  individuals  to  do  acts  upon  the  lands  of  the  plaintiffs 
can  aid  the  defendant  to  do  that  which  it  has  no  right  to  do ; 
and  it  cannot  be  held  to  be  the  law  that,  because  the  grantee 
of  premises  has  by  necessity  a  right  of  drainage  through  those 
of  his  grantor,  or  to  permit  a  natural  flowage  from  his 
premises  upon  those  of  his  grantor,  that  such  right  covers 
•;  and  includes  the  privilege  of  gathering  into  an  artificial  sluice- 

"»  way  or  sewer  all  the  filth  and  nastiness  of  his  own  premises, 

and  discharging  and  emptying  it  in  one  great  volume  upon  the 

land  of  his  grantor.     The  right  of  drainage  by  and  through  a 

pipe  or  sewer,  over  or  across  one's  premises,  or  to  allow  water 

v    •  to  flow  in  its  natural  and  usual  channels  upon  it  is  one  thing, 

and  the  right  of  deposit  upon  the  same  premises,  of  filth 
through  an  artificial  channel  constructed  for  that  purpose,  so 
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&b  to  create  and  maintain  a  nuisance  thereon  is  quite  a  differ- 
ent thing.  It  is  of  the  latter  and  not  of  the  former  of  which 
the  plaintiffs  complain ;  and  they  complain  not  against  those 
who  suppose  they  have  rights  derived  from  them,  but  against 
a  municipality  which  has  neither  direct  nor  implied  authority 
to  do  what  is  sought  to  be  enjoined. 

The  plaintiffs  are  clearly  entitled  to  their  temporary  injunc- 
tion, but  as  the  granting  thereof,  to  take  effect  immediately, 
would  work  serious  injury  to  the  public,  it  will  issue  to  take 
effect  upon  a  future  day  to  be  designated  in  the  order. 

Obviously,  the  defendant  should  extend  its  sewers  so  as  to 
carry  their  discharge  to  a  proper  place  of  deposit.  The  mai»- 
teoance  of  the  nuisance  upon  the  premises  of  the  plaintiffs, 
which  the  papers  disclose,  is  both  a  private  and  a  public 
grievance  which  should  not  be  continued.  The  order  will  be 
settled  on  notice  and  is  granted,  with  ten  dollars  costs  to  the 
plaintiffs  if  they  succeed  in  the  action. 


SUPREME  COURT. 


Alfred  S.  Rosbnbaum,  respondent,  agt.  The  Union  Pacific 
Railway  Company,  impleaded,  appellant. 

Henry  C.  Rosbnbaum,  respondent,  agt.  The  Union  Pacific 
Railway  Company,  impleaded,  appellant. 

Corporations — their  UabiUty  —  Code  of  Civil  Procedure,  section  3343,  subdh 
vision  18  —  Domicile  of  federal  corporation  —  by  what  determined. 

Under  section  8343,  subdivision  18  of  the  Code  of  Civil  Procedure,  the 
location  of  a  federal  corporation  is  determined  by  the  place  of  its  prin- 
cipal office.     Its  domicile  is  where  its  principal  office  is.  \ 

Where  an  act  provides  that  corporations  consolidated  under  it  shall 
assume  as  a  condition  of  the  right  the  payment  of  the  liabilities  of  the 

several  corporations  which  are  absorbed  in  the  new  corporation,  each  i 

holder  of  coupons  in  either  of  the  corporations  so  absorbed  is  at  liberty 
to  maintain  an  action  directly  upon  contract  against  the  new  corpora- 
tion, by  reason  of  its  having  absorbed  the  one  which  issued  the  bonds. 
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1  First  Department,  Oeiieral  Term,  May,  1885. 

Before  Davis,  P. «/.,  Brady  and  Daniels,  -/e/". 

Appeals  from  orders  denying  motions  to  vacate  attachments. 

George  H.  Adams,  for  appellants. 

'  JE  L.  Andrew*,  for  respondent 

By  the  Court  (orally).  —  We  think  these  motions  were 
properly  disposed  of  bv  the  court  below  on  the  question  of 
residence.     The  appellant  is  unquestionably   a  foreign  cor- 
poration, because  created  by  the  laws  ot  the  United  States. 
'  It  is  not  a  foreign  corporation  which  has  its  location  and  car- 

V  ries  on  its  business  in  the  city  of  New  York.     Within  the 

meaning  of  the  law  its  domicile  is  where  its  principal  office  is 

located.     That  does  not  appear,  even  by  the  original  aflida- 

->•  vits,  to  be  in  the  city  of  New  York.     It  is,  in  point  of  fact, 

I  as  shown  by  the  papers,  in  the  city  of  Boston.     And  if  the 

'  corporation  has  a  location  there  it  certainly  has  none  here. 

And  as  to  the  main  questions,  the  act  of  the  state  of  Kansas 
in  respect  to  the  consolidation  of  corporations  very  clearly 
provides  that  the  corporations  consolidated  under  it  shall 
assume,  as  a  condition  of  the  right,  the  payment  of  the  liabili- 
ties of  the  several  corporations  which  are  absorbed  in  the  new 
corporation.  The  effect  of  that  is,  as  a  matter  of  course,  to 
impose  the  liability,  not  as  a  statutory  one,  but  as  a  contractual 
one.  The  corporation  that  absorbs  the  consolidated  corpora- 
tion, thereby,  under  those  statutes  (which,  of  course,  make 
the  contract  lawful  and  not  subject  to  any  provision  of  any 
statute  of  frauds),  undertakes  and  promises  to  pay  to  every 
holder  of  a  debt  of  a  corporation  that  is  absorbed  the  obliga- 
tion existing  in  his  favor  against  the  corporation  that  ceases 
t  to  exist,  or  the  several  corporations  which  cease  to  exist. 

Each  one,  therefore,  of  the  holders  of  these  coupons  is  at  lib- 
erty, in  our  judgment,  to  maintain  an  action  directly  upon 
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contract  against  this  corporation  by  reason  of  its  having 
absorbed  the  one  which  issued  the  bonds,  because  the  statute 
has  so  provided.  Whether  it  be  an  express  or  implied  con- 
tract makes  no  difference  in  the  eye  of  the  law.  It  is  still  a 
contract  enforceable  at  law  and  recognized  by  the  statute  of 
Kansas,  and  therefore  to  be  recognized  by  our  courts. 
These  orders  are  affirmed,  with  costs. 


CITY  COURT  OF  NEW  YORK. 
Alexander  Frazer  agt.  Charles  £.  Ward. 

Bswrttyfor  costs — Money  deposited  m  Ueu  of  an  undertaking,  as  security  for 
costs  —  Not  liable  to  seizure  on  other  judgments. 

A  deposit  as  security  for  costs  must  be  regarded,  for  all  the  purposes  of 
the  action,  as  the  property  of  the  person  making  the  deposit.  But 
where  the  action  results  favorably  to  the  plaintiff,  and  the  litigation  is 
terminated,  the  deposit  is  not  liable  to  seizure  on  other  judgments  if 
the  money,  in  fact,  belongs  to  other  persons  who  made  the  deposit, 
subject  only  to  the  contingency  stated. 

Special  Term,  May,  1885. 

The  plaintiff  brought  an  action  in  this  court  against  the 
defendant  herein  to  recover  $800.  The  trial  eventuated  in  a 
verdict  for  the  defendu.it,  on  which  judgment  was  entered 
against  the  plaintiff  for  $270.64  costs.  This  judgment  pro- 
ceeded upon  the  sole  ground  that  the  action  had  been  prema- 
turely brought.  After  the  claim  became  due,  according  to 
this  determination,  the  plaintiff  brought  the  present  action 
for  the  same  cause,  and  on  the  8th  of  May,  1885,  succeeded 
in  recovering  a  judgment  against  the  defendant  for  the  entire 
amount  of  his  demand  and  interest,  viz.,  $896.  In  the 
present  action  the  plaintiff,  who  had  become  a  non-resident, 
deposited,  under  an  order  of  the  court  and  in  lieu  of  an 


i 
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undertaking,  $250  as  security  for  costs.  On  the  10th  of 
April,  1885,  an  order  founded  on  the  first  judgment  was 
granted  by  judge  Hawes,  requiring  John  Reid,  the  clerk  of 
the  city  court,  to  appear  and  be  examined  in  regard  to  prop- 
erty said  to  be  in  his  hands  belonging  to  the  judgment  debtor ; 
the  object  of  the  proceeding,  as  subsequently  developed,  being 
to  reach  and  apply  on  the  first  judgment  in  favor  of  the 
defendant  the  money  deposited  by  the  plaintiff  as  security 
for  costs  in  the  present  action.  Upon  the  examination  of 
Mr.  Reid,  he  testified  that  he  held  $250  under  the  aforesaid 
circumstances.  An  order  was  thereupon  made  on  the  13th 
of  April,  1885,  requiring  Mr.  Reid  to  pay  over  the  deposit  to 
the  defendant's  attorney,  and  it  was  paid  over  accordingly. 
The  proceedings  to  obtain  this  application  of  the  deposit 
wete  ex  parte^  but  are  not  on  that  account  irregular. 
The  plaintiff  now  moves  to  set  aside  the  order  direct- 
ing the  payment  over  of  the  money,  and  for  a  direction 
that  the  defendant's  attorney  restore  the  deposit.  The 
application  is  founded  on  an  affidavit  made  by  Ezra  A. 
Tuttle,  one  of  the  plaintiff's  attorneys,  in  which  he  swears 
that,  pursuant  to  the  order  requiring  security  for  costs, 
or  a  deposit  in  lieu  thereof,  and  not  otherwise,  "  and  for 
the  purpose  expressed  in  said  order,  deponent  -deposited  on 
the  8th  day  of  April,  1885,  the  sum  of  $250  with  the  clerk  of 
this  court ;  that  said  money  was  deposited  in  the  name  of 
*  Tuttle  &  Goodell,  attorneys  for  the  plaintiff,'  and  a  receipt 
therefore  was  taken  by  deponent ;  that  said  money  was  not 
the  property  of  the  plaintiff,  nor  was  it  deposited  to  the  credit 
of  the  plaintiff,  nor  in  any  manner  subject  to  his  control,  but 
was  the  property  of  said  Tuttle  &  Goodell,  and  was  deposited 
and  placed  in  the  custody  of  the  court  for  the  purpose  specified 
in  said  order,  and  for  no  other  purpose."  The  question  pre- 
sented is  whether  the  money  deposited  under  these  circum- 
stances became  the  property  of  the  defendant  only  for  the 
limited  purposes  specified  in  the  order,  or  generally  for  all 
purposes. 
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Flanders  &  TutUe,  for  motion. 

K  P.  Wilder,  opposed. 

McAdam,  C.  J. — Except  in  the  instance  provided  in  sec 
tion  586  of  the  Code,  a  deposit  in  lien  of  bail  must  be  regarded 
for  all  the  purposes  of  the  action  as  the  property  of  the  party 
on  whose  behalf  the  deposit  is  made  (8  Abb.  [N.  &],  155 ; 
45  N.  Y.j  393).  Snch  money,  although  in  custodia  legU, 
may  be  attached  subject  to  the  contingency  on  which  the 
deposit  was  made  (74  N.  T.,  145  ;  83  N.  1%  at  p.  237).  If 
the  deposit  is  to  be  regarded  for  all  purposes  as  the  money 
of  the  plaintiff,  it  follows  that  the  order  to  pay  over  was  legally 
made ;  for,  assuming  the  money  belonged  to  the  plaintiff  herein, 
the  only  persons  who  could  object  to  the  application  made  of 
it  were  the  plaintiff  and  the  defendant.  The  order  to  pay 
over  having  been  made  on  the  application  of  the  defendant, 
concluded  him  as  to  its  distribution,  and  it  likewise  concluded 
the  plaintiff,  because  it  was  founded  on  a  legal  proceeding 
against  him.  It  would  not  ordinarily  prejudice  the  plaintiff's 
attorneys  on  the  question  of  liability  for  costs,  because  the 
order  requiring  security  was  made  and  complied  with.  So 
that,  but  for  the  question  of  title  in  the  attorneys,  which  will 
next  be  considered,  there  can  be  no  doubt  of  the  right  of  the 
defendant  to  do  what  he  did.  The  contingency  on  which  the 
deposit  was  made  has  happened.  The  plaintiff  recovered  a 
judgment,  and  by  force  of  it  the  plaintiff  became  entitled  to 
the  return  of  his  deposit.  The  deposit  has  answered  all  the 
purposes  for  which  it  was  made,  and  the  requirements  of 
the  law  have  been  fully  satisfied.  But  the  difficulty  which 
arises  is  that  the  money  deposited  up  till  the  time  of  the 
deposit  belonged  to  the  plaintiff's  attorneys.  For  the  pur- 
pose of  securing  the  defendant  against  the  costs  of  the  present 
action,  the  money  deposited  was  to  be  deemed  the  property 
of  the  plaintiff.  But  when  it  was  demonstrated  by  the  result 
of  the  action  that  the  defendant  was  not  entitled  to  costs,  and 
no  longer  needed  the  required  indemnity,  the  deposit  ceased 
to  be  security,  and  the  plaintiff's  attorneys,  as  the  true  owners 
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of  the  fund,  became  entitled  to  a  return  of  their  money.  In 
other  words,  it  seems  to  me  that  an  attorney  for  a  plaintiff 
may  consent  to  deposit  his  own  money  as  security  for  costs  to 
which  his  client  may  become  liable  in  a  particular  action,  with 
the  risk  that  if  the  plaintiff  therein  is  defeated  the  money  for 
the  purpose  of  satisfying  the  costs  recovered  by  the  defend- 
ant is  to  be  regarded  as  the  property  of  the  plaintiff.  I  think 
he  risks  no  more.  The  law  is  satisfied  with  this  construction 
of  the  liability  assumed,  and  the  defendant  proceeded  against 
by  the  non-resident  plaintiff  is  fully  protected  by  it.  If  this 
be  so,  the  result  would  seem  to  follow,  that  after  it  has  been 
judicially  determined  that  the  defendant  cannot  by  any  possi- 
bility recover  costs  in  the  action,  that  the  money  should  go 
back  to  the  source  from  which  it  emanated,  and  to  the  parties 
to  whom  it  equitably  belongs.  The  identity  of  the  money 
was  not  destroyed,  but  preserved.  The  identical  money 
which  the  plaintiff's  attorneys  deposited  remained  in  the 
hands  of  the  clerk  until  he  was  ordered  to  pay  it  over.  There 
is  no  proof  that  it  was  loaned  to  the  plaintiff,  or  was  ever  in 
his  possession.  It  was  deposited  by  the  plaintiff's  attorneys 
for  a  special  purpose  and  at  a  specified  risk,  and  when  the 
object  of  the  deposit  was  satisfied,  and  the  risk  ceased,  their 
•right  to  its  return  became  complete.  The  plaintiff  does  not 
question  their  right  to  it.  The  deposit  was  made  in  lieu  of 
an  undertaking,  and  subject  only  to  the  risk  which  sureties 
upon  an  undertaking  would  have  assumed  if  an  undertaking 
had  been  given.  Because  money  was  deposited  in  lieu  of  an 
undertaking  there  is  no  reason  why  friendly  depositors,  who 
furnished  the  money  instead  of  writings,  should  be  subjected 
to  greater  risk,  or  liability  to  loss,  than  if  they  had  subscribed 
the  usual  undertaking  with  which  the  law  is  satisfied.  Under 
the  circumstances  the  conclusion  seems  inevitable  that  the 
deposit  must  be  restored  to  the  clerk  of  the  court,  there  to 
remain  subject  to  such  application  as  may  be  made  in  respect 
thereto,  as  the  parties  interested  therein  may  be  advised. 
No  costs. 
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N.  Y.  COMMON  PLEAS. 
Charles  Jaoquin  agt.  Sophia  Jaoquin. 

Husband  and  wife — Business  partnerships  between  them  not  authorised. 

Business  partnerships  between  husband  and  wife  are  not  authorized. 
Therefore  a  husband  cannot  claim  under  a  business  copartnership  with 

his  wife,  the  right  to  a  dissolution  of  the  same  and  the  appointment  of 

a  receiver. 
This  is  adverse  to  Zimmerman  agt.  Erhard  and  Dodge  (59  How.,  11) ;  and 

Graff  et  aL  agt  Kinney  (1  How.  [If.  &],  59) ;  see,  also,  Fairies  agt.  Bloom- 

wgdale  (67  How.,  292). 

Equity  Term,  April,  1885. 

This  action  is  brought  by  a  husband  claiming  under  a 
business  copartnership  with  his  wife  the  right  to  a  dissolution 
of  the  same  and  the  appointment  of  a  receiver. 

Larremore,  J.  —  The  enabling  statutes  in  relation  to  the 
authority  of  a  married  woman  to  hold  property  or  transact 
business  have  not  expressly  authorized  a  married  woman  to 
enter  into  partnership  with  her  husband,  and,  as  I  read  the 
decision,  no  such  authority  or  right  is  conferred.  In  this  case 
it  appears  that  the  marital  relation  existed  between  the  plain* 
tiff  and  defendant,  and  I  find  no  authority  that  authorizes 
the  husband  to  claim  under  a  business  copartnership  with  his 
wife,  the  right  to  a  dissolution  of  the  same  and  the  appoint- 
ment of  a  receiver.  In  the  absence  of  any  statutory 
enactment,  the  rule  of  the  common  law  in  relation  to  husband 
and  wife  remains  unchanged,  and  as  no  express  provision  is 
made  by  statute  for  a  business  copartnership  between  husband 
and  wife,  the  old  rule  must  prevail.  The  complaint, 
therefore,  must  be  dismissed,  but  without  costs. 
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OITT  COURT  OF  NEW  YORK. 

Mat  Doctor  and  Simon  Hatch,  plaintiffs  and  respondents, 
agt.  Johann  N.  Sohnkpp,  defendant  and  appellant. 

AttachTnerU  — Sufficiency   of  affidavit — Code  of  OivU  Procedure, 

sections  636,  8169. 

An  affidavit  for  an  attachment  made  by  H.  states  as  follows:  "lama 
member  of  the  firm  of  D.  A  Co.,  and  one  of  the  plaintiffs  above-named, 
the  only  plaintiffs  so  above-named  being  D.  and  himself,  it  is  a  fair 
presumption  that  they  constitute  the  firm." 

It  is  to  be  presumed  that  if  counter-claims  existed  in  favor  of  the  defend- 
ant, that  some  knowledge  of  that  fact  would  have  been  possessed  by 
the  plaintiff  EL  making  the  affidavit  For  the  purposes  of  the  statute 
his  knowledge  constituted  that  which  was  known  to  the  plaintiffs,  and 
his  allegation  is  a  substantial  compliance  therewith. 

An  affidavit  by  8.  which  states  that  he  was  the  bookkeeper  of  the  plain- 
tiffs and  personally  acquainted  with  the  defendant;  that  the  defendant 
had  in  his  possession  several  statements  showing  a  balance  due  to  the 
plaintiffs  for  the  goods  sold  and  delivered  to  him,  and  that  he  had  fre- 
quently acknowledged  to  the  affiant  his  indebtedness  to  the  plaintiffs 
for  the  amount  claimed,  is  sufficient  to  show  the  existence  of  a  cause  of 
action  in  favor  of  the  plaintiffs  against  the  defendant. 

An  affidavit  byB.,  which  states  that  "a  short  time  ago  he  (defendant) 
represented  himself  to  be  a  man  of  means,"  clearly  indicates  that  he 
had  arrived  at  mature  years  and  that  he  was  an  adult,  and  is  a  sufficient 
compliance  with  subdivision  5  of  section  8169  of  the  Code  of  Civil 
Procedure. 

General  Term,  May,  1885. 
Before  Hyatt  and  Hall,  J  J. 

Appeal  from  an  order  denying  a  motion  to  vacate  an 
attachment. 

The  motion  was  made  on  the  papers  on  which  the  attach- 
ment was  granted. 

Ira  Leo  Bamberger,  for  appellant. 

Charles  A.  Hess,  for  respondents. 
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Hyatt,  J.  —  The  appellant  contends,  first,  that  the  affidavit 
of  Simon  Hatch  does  not  state  that  the  plaintiffs  constitute 
the  firm  of  Doctor  &  Co.,  but  merely  that  Hatch  is  a  member 
of  the  firm  and  one  of  the  plaintiffs ;  that  this  is  not  sufficient 
to  enable  him  to  swear  that  the  sum  is  due  over  all  counter- 

■ 

claims  known  to  the  plaintiffs,  and  further,  that  Hatch  merely 
Bwears  that  the  sum  is  due  over  all  counter  claims  known  to 
deponent,  which  is  also  insufficient. 

Hatch  swears  that  he  is  one  of  several  plaintiffs.  His  dis- 
tinct statement  is :  "  I  am  a  member  of  the  firm  of  Doctor  & 
Co.,  and  one  of  the  plaintiffs  above  named."  The  only 
plaintiffs  so  above  named  being  Doctor  and  himself,  it  is  a  fair 
presumption  that  they  constitute  the  firm. 

From  the  relation  of  the  affiant  to  the  parties  and  the  sub- 
ject matter  in  issue,  it  is  apparent  that  he  has  knowledge  of 
the  alleged  transaction.  The  law  will  not  infer  that  matters 
positively  sworn  to  were  not  within  the  personal  knowledge 
of  the  affiant,  unless  it  is  apparent  that  such  knowledge  is  a 
matter  of  impossibility.  It  is  to  be  presumed  that  if  coun- 
ter-claims existed  in  favor  of  the  defendant,  that  some 
knowledge  of  that  fact  would  have  been  possessed  by  the 
plaintiff  Hatch  making  the  affidavit.  For  the  purposes  of 
the  statute,  his  knowledge  constituted  that  which  was  known 
to  the  plaintiffs,  and  his  allegation  is  a  substantial  compliance 
therewith  (Stevens  agt.  Middleton,  26  Hun,  470). 

The  cases  of  Murray  agt.  Han  ken  (30  Hun,  37,  Gen. 
Term,  1st  Dept),  and  Oritibms  agt.  SchUUnger  {Id.,  284), 
cited  by  the  defendant  in  support  of  his  position,  do  not 
avail  him.  In  the  first  the  affidavit  was  made  by  the  agent  of 
the  plaintiff,  who  swore  that  the  sum  was  due  overall  counter- 
claims existing  in  favor  of  the  defendant  to  the  knowledge 
of  deponent.  The  learned  judge,  writing  the  opinion  of  the 
court,  admitted  that  had  this  allegation  been  "to  the 
knowledge  of  the  plaintiff,"  the  affidavit  would  have  been 
sufficient.  The  learned  chief  justice,  dissenting  from  the 
decision  of  the  court,  suggested  that  the  agent  evidently  had 
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better,  or  at  least  as  good,  knowledge  of  the  condition  of 
things  between  the  plaintiff  and  defendant  as  the  plaintiff 
himself,  and  that  the  affidavit  was  therefore  sufficient. 

In  the  second  case  the  affidavit  was  made  by  the  plaintiff's 
attorney,  alleging  a  sum  due  over  claims,  "  known  to  the 
plaintiffs  or  the  deponent."  The  general  term,  fourth  depart- 
ment, there  held  that  "  the  affidavit  of  the  attorney  might 
have  sufficed  if  it  had  appeared  that  he  had  knowledge  as  to 
the  existence  of  counter-claims,  and  perhaps  would  have  been 
enough  (though  as  to  that  we  express  no  opinion)  if  he  had 
stated  that  he  was  informed  by  his  clients  that  none  existed." 
It  is  thus  obvious  that  the  above  cases  are  inapplicable  to 
the  case  at  bar. 

However,  irrespective  of  the  strength  of  this  affiant's  posi- 
tion, arising  out  of  the  fact  that  he  was  one  of  the  only  two 
plaintiffs  in  the  case,  it  would  seem  that  his  affidavit  would 
have  been  sufficient  if  it  had  not  contained  the  precise  words 
used  in  the  Code  of  Civil  Procedure  (sec.  636).  If  equiva- 
lent words  were  used,  and  it  furnished  evidence  from  which 
the  judge  might  lawfully  satisfy  himself  of  the  truth  of  the 
matters  required  to  be  shown,  and  even  if  the  words  "  known 
to  him  "  after  the  word  "  discounts,"  had  been  omitted,  it 
would  not  have  affected  its  sufficiency  {Larrikin  agt.  Douglass, 
27  Bim,  517,  Gen,.  Term,  3d  D&pt). 

The  affidavit  on  which  the  attachment  was  granted,  states  a 
sufficient  cause  of  action  against  the  defendant  {Kief&r  agt. 
Webster,  6  Hun,  526.) 

It  is  true  that  the  affidavit  of  Brown  states  the  action  to 
be,  for  goods  sold  and  delivered  to  the  defendant,  but  whether 
by  the  plaintiffs  or  some  one  else  does  not  appear.  It  states 
more,  however,  and  precisely  the  facts  necessary  to  show  the 
existence  of  a  cause  of  action  in  favor  of  the  plaintiffs  against 
the  defendant,  to  wit,  that  the  affiant  was  the  bookkeeper  of 
the  plaintiffs  and  personally  acquainted  with  the  defendant 
That  the  defendant  had  in  his  possession  several  statements 
showing  a  balance  due  to  the  plaintiffs,  for  goods  sold  and 
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delivered  to  him ;  that  he  had  frequently  acknowledged  to 
the  affiant  his  indebtedness  to  the  plaintiffs  for  the  amount 
claimed  in  the  suit  now  pending. 

The  case  at  bar  in  this  respect  differs  widely  from  that  of 
Pomeroy  agt.  Bichette  (27  Htm,  242),  relied  upon  by  the 
defendant.  In  that  case  the  allegations  of  the  affiant  simply 
were  that  "  the  defendants  owed  my  firm  $1,808,  over  and 
above  all  counter-claims  known  to  the  plaintiffs  and  to  me  for 
goods  sold  and  delivered  by  my  firm  to  the  defendants  "  (Bom- 
ervy  agt.  Bicketts,  supra).  This  was  held  to  be  simply  a 
recital  from  which  the  plaintiff,  making  the  affidavit,  con- 
cluded that  such  a  right  of  action  did  exist. 

In  the  case  at  bar,  if  the  affiant  Brown  has  sworn  truth- 
fully concerning  facts  peculiarly  within  his  personal  knowl- 
edge, the  defendant  has  conceded  the  existence  of  a  course 
of  action  as  alleged  in  favor  of  the  plaintiffs  against  him. 

A  fnrther  objection  is  advanced,  that  the  affidavit  does  not 
state  that  the  defendant  is  an  adult  (sub.  5,  sec.  3169,  Code  of 
Civ.  Pro.),  and  that  this  omission  is  a  jurisdictional  defect. 
This  court  at  special  term  has  held  that  failure  to  so  allege 
is  immaterial  (  WentzLar  agt.  Ross,  50  How.  Br.,  397) ;  subse- 
quently a  different  view  was  entertained  and  this  point  sus- 
tained at  such  a  term  of  this  court  {American  Mills  Go.  agt. 
Schniteer,  1  Daily  Beg.,  June  16,  1884). 

In  the  latter  case  I  apprehend  that  there  was  an  entire 
absence  of  proof  upon  which  to  found  a  legal  presumption 
that  the  defendant  was  an  adult.  In  this  case  the  affidavit  of 
Brown  says,  "a  short  time  ago  he  (defendant)  represented 
himself  to  deponent  to  be  a  man  of 'means."  This  would 
clearly  indicate  that  he  had  arrived  at  mature  years,  and  that 
he  was  an  adult. 

The  order  denying  the  motion  to  vacate  the  attachment, 
must  be  affirmed,  with  costs. 
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SUPKEME  COURT. 

Cornelius  B.  Sutton  agt.  Rachel  A.  Newton,  as  adminuh 
tratrix  of,  etc.,  of  Hiram  Du  Bois,  deceased. 

Costs  —  executors  and  administrators  —  when  prevailing  party  entitled  to  costs 
^  and  disbursements—  Code  of  Procedure,  section  Zll—Oode  of  CivU  Pro- 

cedure, sections  1835,  1886,  3246. 

The  repealing  act  of  1877  leaves  section  817  of  the  Code  of  Procedure  still 
]\  in  force,  and  consequently,  as  provided  thereby  in  a  reference  under 

the  Revised  Statutes  of  a  claim  against  a  dead  person's  estate,  the  pre- 
i£  vailing  party  is  entitled  to  recover  the  disbursements  provided  for  by 

that  section. 

Where,  by  agreement  of  the  parties,  an  action  is  brought  "  in  lieu  of  a 
reference,"  that  is  to  say,  is  substituted  therefor,  and  the  plaintiff  is  the 
prevailing  party,  he  is  entitled  to  recover  the  fees  of  the  referee  and 
witnesses  and  other  necessary  disbursements  to  be  taxed  according  to 
law. 

Where  the  claim,  as  presented,  was  for  $4,728.78,  and  the  defendant  not 
only  rejected  the  entire  claim  of  the  plaintiff,  but  set  up  a  counter- 
claim against  him  for  the  sum  of  $2,624.55,  for  which  sum  she  asked 
an  affirmative  judgment  against  the  plaintiff,  with  interest,  besides 
costs  of  the  action  and  the  referee  appointed  to  hear  and  decide  the 
issues,  rejected  the  counter  claim  entirely  and  found  $621.55  due  to  the 
plaintiff  from  the  estate  : 

Held,  that  the  attempt  made  by  the  defendant  to  recover  judgment  for  a 
large  and  independent  claim  against  the  plaintiff,  in  which  she  entirely 
failed,  constituted  an  unreasonable  resistance  to  the  demand  of  plaintiff 
and  entitled  him  to  the  costs  of  the  action. 

Held,  further,  that  the  attempt  by  the  defendant  to  recover  through  the 
suit  brought  against  her  a  large  counter-claim  against  the  plaintiff, 
brings  her  within  the  cases  provided  for  by  section  1885  of  the  Code  of 
Civil  Procedure,  in  which  costs  may  be  awarded  to  the  plaintiff. 

Ulster  Special  Term,  April,  1885. 
Motion  for  costs  against  the  defendant. 
Charles  A.  Fowler y  for  plaintiff. 
A.  Schoonmaker,  for  defendant. 
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Westbbook,  J.  —  After  the  presentation  of  the  claim,  to 
recover  which  this  suit  was  instituted  by  the  plaintiff,  to  the 
defendant  it  was  /agreed  "  that  an  action  should  be  brought 
instead  of  a  reference  with  the  view  to  a  speedier  trial,  which 
was  desirable  for  all  parties,  and  the  action  was  brought  upon 
that  understanding  m  lieu  of  a  reference,  and  not  because  the 
administratrix  did  not  offer  or  was  not  willing  to  refer." 

The  extract  just  quoted  from  the  affidavit  of  the  counsel 
for  the  defendant  contains  the  agreement  under  which  this 
action  was  brought,  and  must  be  considered  in  disposing  of 
the  motion  which  the  plaintiff  lias  made  for  costs. 

Section  3246  of  the  Code  of  Civil  Procedure,  in  connection 
with  sections  1S35  and  1836,  prescribes  the  rule  for  the 
recovery  of  costs,  um  an  action  brought  by  or  against  an 
executor  or  administrator,  in  his  representative  capacity;" 
but  does  not  affect  the  allowance  of  costs  and  disbursements 
in  a  reference  under  the  Revised  Statutes.  The  contrary  of 
this  was  affirmed  in  Miller  agt.  Miller  (32  Hun,  481),  but 
certain  provisions  of  the  law  were,  as  it  seems  to  me,  so 
clearly  overlooked  that  the  decision  cannot  be  followed  with- 
out the  reassertion  by  the  general  term  of  tho  conclusion 
therein  stated,  after  its  attention  has  been  again  called  to  the 
subject 

By  section  317  of  the  Code  of  Procedure  it  was  declared 
that  in  a  reference  under  the  Revised  Statutes  "  the  prevail- 
ing party  shall  be  entitled  to  recover  the  fees  of  referees  and 
witnesses,  and  other  necessary  disbursements  to  be  taxed 
according  to  law." 

Chapter  417  of  the  Laws  of  1877  repeals  (see.  1,  sub.  4) 
"all  of  the  Code  of  Procedure,  except  the  following  sec- 
tions and  parts  of  sections  thereof,  to  wit:  "  *  *  * 
Sections  three  hundred  to  three  hundred  and  twenty-two, 
both  inclusive."  This  makes  it  clear  that  the  repealing  act 
of  1877  left  section  317  of  the  Code  of  Procedure  intact,  and 
consequently,  as  provided  thereby  in  a  reference  under  the 
Revised  Statutes  of  a  claim  against  a  dead  person's  estate,  the 
Vol.  II        8 
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prevailing  party  recovered  the  disbursements  provided  for  by 
that  section.  Chapter  245  of  the  Laws  of  1880,  which,  by 
subdivision  4  of  section  1,  also  repealed  the  act  "  called  the 
Code  of  Procedure "  {page  369),  further  expressly  declared 
by  subdivision  8  of  section  3  (page  375)  that  such  repeal  did 
"  not  affect  the  right  of  a  prevailing  party  to  recover  the  fees 
of  referees  and  witnesses,  and  his  other  necessary  disburse- 
ments upon  the  reference  of  a  claim  against  a  decedent,  as 
provided  in  those  portions  of  the  Revised  Statutes  left  unre- 
pealed after  this  act  takes  effect." 

In  construing  the  act  of  1880  it  should  be  borne  in  mind, 
as  has  been  shown,  that  when  that  act  took  effect,  though  the 
Code  of  Procedure  had  been  in  part  repealed  by  the  act  of 
1877,  yet  section  317,  which  'gave  the  disbursements  in  the 
cases  excepted  out  of  the  repealing  act  of  1880,  was  left 
unrepealed  and  in  full  force.  When,  therefore,  such  act  (that 
of  1880)  further  repealed  the  same  Code,  but  declared  such 
repeal  should  "  not  affect  the  right  of  a  prevailing  party  to 
recover  the  fees  of  referees  and  witnesses,  and  his  other  nec- 
essary disbursements"  in  a  reference  of  a  claim  against  a 
deceased  person's  estate  under  the  Revised  Statutes,  such 
declaration  was  only  another  mode  of  providing  that  the  part 
of  section  317  of  the  Code  which  gave  such  disbursements 
was  unaffected  by  the  repealing  act  of  1880,  as  it  was  by  that 
of  1877.  Very  clearly,  then,  so  much  of  section  317  of  the 
Code  of  Procedure  as  gives  disbursements  in  a  recovery 
against  the  estate  of  a  deceased  person  upon  a  reference  under 
the  Revised  Statutes  is  not  repealed,  but  is  in  full  force  and 
effect  (See  Hall  agt.  Edmonds,  67  How.,  202). 

As,  by  agreement  of  the  parties,  the  present  action  was  "  in 
lieu  of  a  reference,"  that  is  to  say,  its  substitute,  it  follows 
that  the  plaintiff,  who  was  "  the  prevailing  party,"  is,  by  the 
unrepealed  part  of  section  317  of  the  Code  of  Procedure, 
"  entitled  to  recover  the  fees  of  the  referee  and  witnesses, 
and  other  necessary  disbursements  to  be  taxed  according 
to  law." 
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The  remaining  question  which  the  motion  presents,  to  wit : 
Is  the  plaintiff  entitled  to  costs  other  than  the  disbursements? 
will  now  be  considered.  The  referee,  who  was  appointed  to 
hear  and  decide  the  issues  in  the  action,  has,  by  his  report 
dated  January  8, 1885,  fonnd  $621.55  due  to  the  plaintiff 
from  the  estate  which  the  defendant,  as  the  administratrix 
thereof,  represents.  The  claim  presented  was  for  $4,728.78, 
and  the  large  reduction  of  the  demand  of  the  plaintiff  would 
ordinarily,  in  an  action  brought  against  an  executor  or  admin- 
istrator to  charge  the  estate  he  represents,  prevent  the  recovery 
•f  costs  "  (See  m<my  cases  cited,  2  Abbott's  Digest,  357,  parar 
qrofpks  180,  181,  182).  In  a  reference  under  the  Revised 
Statutes  for  which  this  action  is  a  substitute,  the  rule,  except 
as  to  disbursements,  is  the  esixie' (Robert  agt.  Dit/mas,  7  Wend., 
62iyCarhart  agt.  Blaisddl,  18  Wend.,  531;  Pursell  agt. 
Fry,  19  Rwn,  595).  Indeed,  the  Revised  Statutes,  in  pro- 
viding for  the  reference  (3  R.  S.  [7th  ed.\  2300,  sec.  37), 
declare  "  the  court  may  *  *  *  adjudge  costs  as  in  actions 
against  executors."  The  fact  that  the  defendant  did  not, 
upon  the  presentation  of  the  claim,  offer  to  pay  anything, 
gives  no  right  to  costs.  This  point  was  expressly  decided  in 
Carhart  agt.  Blaisddl  (18  Wend,,  531),  just  referred  to. 

The  defendants,  however,  not  only  rejected  the  entire  claim 
of  the  plaintiff,  but  set  up  a  counter-claim  against  him  for  the 
sum  of  $2,624.55,  for  which  sum  she  asked  an  affirmative 
judgment  against  the  plaintiff,  "  with  interest  thereon  from 
March  3,  1877,  besides  costs  of  this  action."  The  defense 
then,  which  the  defendant  made  to  the  action,  was  not  only  a 
resistance  to  the  claim  of  the  plaintiff,  but  also  the  prosecu- 
tion of  an  independent  and  distinct  demand  against  him  for 
a  large  amount.  If  the  defendant  had  sought  to  recover  that 
sum  by  an  action  against  the  plaintiff  and  had  failed,  she 
would  have  been  compelled  to  pay  costs.  The  counter-claim 
set  up  in  the  answer  was  really  an  independent  action  against 
the  plaintiff,  and  its  resistance  was  the  trial  of  another  issue 
than  that  presented  by  his  demand  against  the  defendant 
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As  the  costs  incurred  in  the  successful  defense  of  the  claim 
of  the  defendant  form  a  very  considerable  part  of  the  expend- 
iture against  which  the  plaintiff  seeks  indemnity,  no  good 
reason  is  seen  to  refuse  it.  It  is,  therefore,  held  that  the 
attempt  made  by  the  defendant  to  recover  judgment  for  a 
large  and  independent  claim  against  the  plaintiff,  in  which 
she  entirely  failed,  constituted  an  unreasonable  resistance  to 
the  demand  of  the  plaintiff.  It  was  a  resistance  of  the  plain- 
tiff's claim,  because,  before  he  could  obtain  a  report  in  his 
favor  for  that  which  was  his  due,  the  independent  demand  or 
counter-claim  of  the  defendant  had  to  be  defeated.  If  the 
claim  of  the  plaintiff  had  been  reduced  by  allowing  that  of 
the  defendant,  then  it  could  not  be  said  that  the  interposition 
of  the  counter-claim  was  an  unreasonable  resistance  to  the 
demand  of  the  plaintiff,  unless  the  latter  had,  in  the  presenta- 
tion of  his  claim,  credited  that  of  the  estate  against  him. 
When,  however,  as  in  this  case,  the  claim  which  the  defendant 
seeks  to  enforce  is  without  merit,  and  the  plaintiff  is  com- 
pelled to  overcome  and  resist  it  before  he  can  obtain  payment 
of  that  which  is  his  due,  then  the  interposition  of  such  a 
claim  makes  an  unreasonable  resistance  by  the  defendant  to 
that  of  the  plaintiff,  and  entitles  the  latter,  when  successful, 
to  the  costs  of  the  action. 

The  result  of  my  examination  is,  that  the  motion  for  costs 
to  the  plaintiff  must  be  granted.  Apart  from  the  reason 
hereinbefore  presented  for  allowing  disbursements,  if  the 
action  in  which  the  motion  is  made  is  not  to  be  deemed  a 
substitute  for  a  statute  reference,  but  as  an  action  in  which 
the  rule  prescribed  by  section  3246  of  the  Code  of  Civil 
Procedure  applies,  the  motion  should  still  prevail.  The 
attempt  by  the  defendant  to  recover  through  the  suit  brought 
against  her  a  large  counter-claim  against  the  plaintiff,  and  its 
failure  brings  her  within  the  cases  provided  for  by  section 
1835,  in  which  costs  may  be  awarded  to  the  plaintiff. 
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SUPREME  COURT. 

The  People  ex  rd.  Alfred  P.  Weight  agt.  The  Commov 
Council  of  the  Cttt  of  Buffalo. 

MSsadamui--  Civil  service — Municipal  corporation — When  dtken  and  tarn- 
payer  may  apply  for  a  writ  of  mandamus. 

By  section  2  of  chapter  410  of  the  Laws  of  1884,  it  is  the  duty  of  the 
mayor  of  each  city  to  prescribe  such  regulations  for  the  admission  of 
persons  into  the  civil  service  of  such  city;  and  to  carry  out  the  design 
and  intention  of  the  law  it  was  provided  that  the  mayor  shall,  from 
time  to  time,  employ  suitable  persons  to  conduct  such  inquiries  and 
make  examinations;  and  the  power  to  employ  includes  the  obligation 
to  provide  for  their  compensation. 

Where,  under  the  charter  of  the  city  of  Buffalo,  the  mayor  made  the 
estimate  for  what  he  considered  would  be  the  necessary  expenses  of 
carrying  these  provisions  of  the  laws  of  the  state  into  execution,  and 
communicated  and  presented  such  estimate  to  the  common  council : 

EM,  that  the  common  council  had  no  power  to  wholly  reject  such 
estimate.  Although  it  may  alter  or  amend  the  estimate,  it  has  no 
authority  to  arbitrarily  reject  it  Its  duty  is  to  consider  it  in  good 
faith,  with  sound  judgment  and  discretion;  and  if  any  misapprehension 
has  intervened  in  its  amount,  to  correct  it  and  apportion  it  to  the 
probable  necessities  of  the  service. 

A  writ  of  mandamus  is  the  appropriate  remedy  by  which  the  common 
council  may  be  required  to  consider  the  estimate  and  vote  the  amount 
thought  necessary  to  carry  out  the  law. 

A.  citizen  and  a  taxpayer  has  the  power  and  right  to  apply  for  the  writ. 

It  is  only  when  the  application  for  the  writ  is  made  to  secure  some  per- 
sonal or  private  redress  that  the  applicant  must  be  shown  to  be  inter- 
ested in  obtaining  it  before  the  writ  can  be  directed  to  issue.  Where 
the  act  omitted  to  be  performed  affects  the  public  interests  generally, 
and  all  citizens  are  equally  concerned  in  securing  its  performance,  and 
that  has  been  enjoined  by  a  law  of  the  state,  it  is  sufficient,  to  support 
the  application,  that  the  applicant  is  a  citizen  and  entitled  to  insist 
upon  the  execution  of  the  laws  of  the  state. 

Erie  Special  Term,  April,  1885. 

Motion  for  a  peremptory  writ  of  mcundamus  to  be  directed 
to  the  common  council  of  the  city  of  Buffalo,  commanding 
that  body  to  consider  and  pass  upon  the  estimate  made  by  the 
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mayor  for  salaries  and  expenses  of  executing  the  civil  service 
law,  so  far  as  it  has  been  made  applicable  to  the  city  of 
Buffalo. 

Ansley  Wiloox,  E.  C.  Sprague  and  Sherman  S.  Rogers,  far 
applicant. 

Herman  Hennig,  city  attorney,  for  common  council. 

Daniels,  J.  —  The  mayor  of  the  city,  in  submitting  to  the 
common  council  the  estimates  for  his  department,  included 
the  sum  of  $1,250  for  salaries  and  expenses  of  executing  the 
civil  service  law.  This  item  was  considered  by  the  common 
council  at  its  regular  meeting  held  on  the  6th  day  of  April, 
1885,  when,  by  its  action  as  a  committee  of  the  whole,  it  was 
stricken  out  of  the  estimate ;  and  it  has  been  stated  in  one  of 
the  affidavits  on  which  the  application  has  been  made,  that  the 
common  council  in  its  action  was  controlled  by  the  determ- 
ination to  make  no  provision  for  salaries  and  expenses  of 
executing  the  civil  service  laws,  and  designed  thereby  to 
nullify  and  prevent  their  execution.  This  has  not  been 
denied,  and  the  action  taken  by  that  body,  or  its  members 
tends  to  either  sustain  this  conclusion,  or  that  the  common 
council  are  acting  under  a  misapprehension  concerning 
their  duties  and  obligations  under  the  law.  And  it  is  to  cor- 
rect their  action  in  this  respect  that  the  writ  of  mandamu* 
has  been  applied  for,  directing  the  common  council  to  con- 
sider and  sustain  the  estimate  so  far  as  it  was  made  by  the 
mayor  or  may  be  required  for  the  execution  of  the  provisions 
of  the  law  relating  to  the  city  of  Buffalo. 

The  application  has  been  resisted  on  the  ground  that  the 
action  which  was  taken  was  not  that  of  the  common  council, 
but  of  its  committee ;  but  an  answer  to  the  objection  is  pre- 
sented by  the  circumstance  that  the  committee  of  the  whole, 
by  which  the  action  was  taken,  was  made  up  of  the  members 
of  the  common  council,  and  in  their  action  they  officiated  as 
the  common  council  of  the  city.    Tbeir  powers  and  duties  in 
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this  respect  have  been  prescribed  by  section  6,  title  5  of  the 
charter  of  the  city  of  Buffalo,  and  that  requires,  when  the 
estimates  shall  be  made  and  submitted,  that  the  common 
council  shall  proceed  to  consider  the  same,  and  whether  it  does 
so  nominally  as  a  committee,  or  as  the  common  council  itself, 
the  exercise  of  the  authority  will  be  precisely  the  same.  The 
power  has  been  conferred  alone  upon  the  common  council, 
and  whether  its  members  act  under  that  name,  or  under  the 
name  of  a  committee  of  the  whole,  can  make  no  substantial 
difference  in  the  exercise  of  this  authority;  it  will  still  be, 
under  this  section,  the  action  of  the  common  council,  although 
it  may  not  be  so  final  in  its  character  as  to  render  further  con- 
sideration needless.  That  further  consideration  by  the  mem- 
bers of  the  common  council  as  such,  or  acting  as  a  committee 
of  the  whole,  would  change  the  result  is  extremely  improba- 
ble, inasmuch  as  the  estimate  was  stricken  out  by  the  decisive 
vote  of  thirteen  to  one.  The  probabilities,  on  the  contrary, 
are  so  decided,  arising  out  of  the  action  which  has  been 
taken,  as  to  support  the  conclusion  asserted  in  the  affidavit, 
that  it  is  the  design  of  the  common  council  to  reject  the 
estimated  item,  and  in  that  manner  prevent  the  law  from 
being  carried  into  effect.  And  these  facts  are  sufficient  to 
entitle  the  application  to  be  sustained  if  a  legal  right  to  the 
writ  has  been  made  out  and  the  applicant  is  authorized  by  law 
to  maintain  the  proceeding. 

It  is  true,  as  has  been  urged  on  behalf  of  the  common 
council,  that  the  writ  is  not  to  be  issued  in  a  doubtful  case, 
or  where  any  other  remedy  for  adequate  redress  shall  be  found 
to  exist.  But  no  othfcr  remedy  has  been  prescribed  or  pro- 
vided by  law  for  the  redress  of  the  wrong  complained  of  as 
the  foundation  of  this  action.  And  if  the  right  is  to  be 
clearly  derived  from  the  law;  then  neither  of  these  objections 
stand  upon  any  legal  foundation. 

The  right  to  the  allowance  of  the  estimate,  or  of  some  other 
proper  and  adequate  amount,  depends  upon  the  construction 
which  shall  be  given  to  chapter  354  of  the  Laws  of  1883  as  it 


;  . 


U  HOWARD'S  PRACTICE  REPORTS. 

The  People  ex  rd.  Wright;  agt.  Common  Council  of  Buffalo. 

lias  been  amended  by  chapter  410  of  the  Laws  or  1884.  By 
these  acte  very  definite  and  broad  provisions  were  first  made 
to  regulate  the  civil  service  of  the  state,  and  to  provide  for 
promotions  and  appointments  to  certain  public  offices  of  the 
state.  This,  so  far  as  the  laws  were  rendered  applicable  to 
the  city,  was  to  be  done  by  open  and  competitive  examinar 
tions,  testing  the  fitness  of  the  applicants  for  appointment  in 
the  public  service.  It  was  not,  in  the  first  instance,  rendered 
obligatory  upon  the  city,  but  the  mayor  was  vested  with  the 
authority  to  provide  rules  and  regulations  for  carrying  its 
provisions  into  effect  in  the  official  civil  service  of*  the  city  so 
far  as  the  offices  designated  and  mentioned  in  it  were  referred 
to.  The  mayor  of  the  city,  it  has  been  made  to  appear,  did 
provide  such  rules  and  regulations,  and  persons  were  employed 
and  selected  to  make  investigations  and  examinations  author- 
ized by  the  law,  and  they  have  to  the  present  time  been  con- 
ducted without  subjecting  the  city  to  expense.  But  by 
section  2  of  chapter  410  of  the  Laws  of  1884,  the  mayor  of 
the  city  was  no  longer  left  at  liberty  to  exercise  his  volition 
upon  the  subject.  But  the  duty  was  made  mandatory,  and 
he  was  not  only  authorized  but  thereby  directed  to  prescribe 
such  regulations  as  had  previously  been  indicated  in  the  law 
of  1883,  or  to  continue  and  carry  those  into  effect  which  had 
been  previously  adopted.  And  to  carry  out  the  design  and 
intention  of  the  law  it  was  provided  that  the  mayor  u  shall 
from  time  to  time  employ  suitable  persons  to  conduct  such 
inquiries  and  make  examinations,  and  shall  prescribe  their 
duties  and  establish  regulations  for  the  conduct  of  persons 
who  may  receive  appointments  in  the  said  service "  {Laws 
1884,  4S8,  sec.  2).  And  to  render  the  observance  of  this  duty 
still  more  imperative,  if  that  could  be  done  after  the  employ- 
ment of  this  positively  mandatory  language,  it  was  further 
declared  in  the  same  section  that  "  after  the  termination  of 
three  months  from  the  passage  of  this  act  (which  took  effect 
on  the  29th  day  of  May,  1884)  no  officer  or  clerk  shall  be 
appointed,  and  no  person  shall  be  admitted  to  or  be  promoted 


HOWARDS  PRACTICE  REPORTS.  60       \ 


The  People  ex  reL  Wright  agt.  Common  Council  of  Buffalo. 


in  either  of  the  said  classes  now  existing  or  that  be  arranged 
hereunder  pursuant  to  said  rules  until  he  has  passed  an 
examination  or  is  shown  to  be  exempted  from  such  examina- 
tion in  conformity  with  such  regulations."  These  directions 
are  so  clear  and  positive  as  to  leave  the  mayor  no  discretion 
upon  the  subject,  but  he  must  irom  time  to  time  employ  suit- 
able persons  to  conduct  the  examinations  and  make  the 
inquiries  required.  But  neither  this  act  nor  the  one  preced- 
ing it  contains  any  express  provision  for  compensating  the 
persons  to  be  so  employed  by  the  mayor,  and  for  that  reason 
it  has  been  urged  that  their  services  were  intended  to  be 
obtained  gratuitously.  But  the  act  has  not  so  declared  or 
provided;  and  by  requiring  the  mayor  to  employ  suitable 
persons  to  perform  these  services,  it  is  to  be  implied  irom 
that  language  that  it  was  intended  that  they  should  be  reason- 
ably remunerated  for  such  services.  For  in  no  other  manner 
can  persons  be  ordinarily  induced  to  render  services  of  the 
description  of  those  prescribed  by  the  law.  What  the  mayor 
has  been  required  to  do  is  to  employ  suitable  persons,  and  the 
power  to  employ  others  to  render  services  on  behalf  of  the 
municipality,  includes  the  obligation  to  provide  for  their 
compensation.  The  employment  can  usually  be  expected  to 
be  secured  in  no  other  way ;  and  when  a  person  or  persons 
are  employed  it  is  a  reasonable,  as  well  as  a  natural  implica- 
tion, that  the  services  rendered  in  tne  course  of  the  employ- 
ment shall  be  reasonably  or  correspondingly  rewarded.  This 
is  the  effect  of  employing  others  to  render  services  in  the 
ordinary  relations  of  business,  and  as  the  city  has  not  been 
exonerated  from  that  effect  it  may  be  assumed  that  it  was 
designed  that  it  should  observe  and  fulfill  the  ordinary  obliga- 
tion arising  out  of  the  act  of  employment.  In  no  other  way 
can  the  services  of  others  be  ordinarily  secured.  It  is  true 
that  they  have  been  otherwise  secured  up  to  the  present  time 
under  the  authority  contained  in  the  preceding  law.  But 
there  is  no  expectation  that  gratuitous  services  will  be  further 
rendered  for  the  city  under  this  statute  by  persons  whom  the 
Vol.  II        9 


66  HOWARD'S  PRACTICE  REPORTS. 

The  People  «e  ?W.  Wright  agt.  Common  Council  of  Buffalo. 

9 

mayor  shall  consider  it  his  duty  to  employ.  It  has  been 
intimated  that  persons  may  be  found  who  would  be  willing 
to  render  the  same  service  without  compensation,  but  they 
may  not  be  persons  whom  the  mayor,  in  the  exercise  of  this 
authority,  would  be  willing  to  select  or  appoint.  That  cer- 
tainly is  his  judgment,  for  he  made  this  estimated  amount 
upon  the  apparent  understanding  that  it  would  become  neces- 
sary to  enable  him  to  carry  into  effect  these  provisions  of  the 
statute.  And  where  an  appropriation  of  money  is  essential 
for  that  purpose,  although  not  so  declared  in  the  law  itself, 
the  obligation  to  make  it  is  to  be  derived  by  implication  from 
it.  The  rule  upon  this  subject  is,  that  "  whenever  a  power  is 
given  by  statute  everything  necessary  to  make  it  effectual  or 
requisite  to  attain  the  end  is  implied ; "  and  "  where  the  law 
requires  a  thing  to  be  done  it  authorizes  the  performance  of 
whatever  may  be  necessary  for  executing  its  commands" 
(Sedg.  on  Statutory,  <6c.y  Zaw,  92 ;  1  Kent  [7th  ed.~\>  513, 
marg.  p.  464).  St&if  agt.  Hart  (1  Comst.,  20,  30) ;  Chiprrum 
d^gt.  Montgomery  (63  N.  I7".,  221),  and  the  case  of  Baker  agt. 
City  of  UUca  (19  N.  Y.9  326),  requires  no  different  construc- 
tion to  be  placed  upon  the  statute.  It  is,  on  the  contrary,  an 
authority  in  favor  of  the  right  of  persons  rendering  services 
to  a  municipal  corporation  to  be  compensated  for  the  value  of 
such  services  where  no  specific  provision  of  law  has  been 
made  declaratory  of  the  right  or  extent  of  compensation.  In 
that  class  of  cases  the  compensation  is  to  be  a  reasonable 
remuneration  for  the  services  rendered  ;  and  it  would  be  the 
duty  of  the  mayor,  within  these  statutes,  to  confine  the  com- 
pensation to  such  limits.  What  the  law  intended  was  that 
the  mayor  should  be  obliged  to  employ  the  persons  whose 
services  should  be  requisite  to  carry  out  its  provisions,  and  to 
exercise  all  the  authority  which  should  become  necessary  to 
attain  that  end.  And  as  the  persons  employed  would  be 
entitled  to  be  reasonably  compensated  for  the  services  ren- 
dered by  them  the  obligation  to  provide  for  the  payment  of 
that  compensation  has  been  included  in  the  law.   By  omitting 
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to  provide  the  manner  in  which  the  money  should  be  obtained 
to  make  thifi  compensation  the  end  and  purpose  of  the  law 
are  not  to  be  defeated ;  for,  as  the  services  are  on  the  employ- 
ment of  the  mayor  and  on  behalf  of  the  city,  the  funds 
required  to  remunerate  the  employment  are  necessarily  a 
charge  upon  the  city,  as  all  other  expenses  of  the  municipal 
government  have  been  made  by  the  charter.  Whatever  may 
be  required  to  meet  these  obligations  has  been  directed,  by 
title  2  of  the  charter,  to  be  estimated  by  the  heads  of  the 
departments.  This  includes  all  expenditures  considered  to  be 
necessary  for  the  ensuing  fiscal  year  in  the  administration  of  the 
affairs  of  the  city  government.  This  is  such  an  expenditure, 
and  under  this  portion  of  the  charter  it  was  a  proper  subject 
to  be  estimated,  and  estimated  by  the  mayor,  inasmuch  as  he 
is  the  person  who  was  to  exercise  this  authority  and  employ 
the  persons  required  to  render  these  services.  Pursuant  to 
this  obligation  the  mayor  made  the  estimate  for  what  he  con- 
sidered would  be  the  necessary  expenses  of  carrying  these 
provisions  of  the  laws  of  the  state  into  execution,  and  com- 
municated and  presented  the  estimate  to  the  common  council. 
This  body  has  been  authorized  by  section  6  of  title  5  of  the 
charter  by  a  vote  of  two-thirds  of  all  the  members  elected  to 
alter  or  amend  the  estimate.  But  where  it  has  been  made 
pursuant  to  the  direction  of  a  positive  statute,  as  it  has  been 
in  this  instance,  the  common  council  has  not  been  invested 
with  the  power  of  wholly  rejecting  the  estimate.  It  may 
under  the  authority  to  alter  or  amend  the  estimate,  extend, 
modify  or  limit  it,  as  that  may  appear  to  be  justified  by  the 
facts,  but  the  common  council  has  no  authority  arbitrarily  to 
reject  the  estimate.  Its  legal,  as  well  as  its  absolute  duty  is, 
on  the  contrary,  to  consider  it  in  good  faith,  with  sound  judg- 
ment and  discretion,  and  if  any  misapprehension  has  inter- 
vened in  its  amount,  to  correct  it  and  apportion  it  to  the 
probable  necessities  of  the  service  for  which  it  may  be 
designed.  This,  according  to  the  papers  which  have  been 
produced  upon  the  application,  has  not  been  done.    The  esti- 


•     -    * 


68  HOWARD'S  PRACTICE  REPORTS. 

The  People  ex  rd.  Wright  agk  Common  Council  of  Buffalo. 

mate  was  not  considered,  but  it  was  arbitrarily  rejected,  for  the 
purpose,  as  it  lias  been  stated,  of  defeating  the  execution  of 
the  law.  That  neither  the  members  of  the  common  council 
nor  any  other  official  of  the  state  or  city  has  the  right 
or  power  to  do.  The  government,  whether  general  o*  local, 
is  one  of  laws,  and  when  a  law  has  been  constitutionally 
enacted  it  is  the  imperative  duty  of  all  public  officers,  and 
this  was  expressly  made  so  by  the  act  itself,  to  carry  its  pro- 
visions into  effect.  Every  public  officer  is  required,  before 
he  can  enter  upon  the  discharge  of  his  duties  to  take 
his  official  oath  that  he  will  discharge  the  duties  of  his 
office  according  to  the  best  of  his  ability,  and  no  official  duty 
is  more  imperative  or  important  than  those  which  the  positive 
laws  of  the  state  have  declared  shall  be  observed  and  per- 
formed. Beyond  this  the  law  has  further  re-enforced  this 
obligation  by  a  very  general  provision  declaring  that  "  a  pub- 
lic officer  or  person  holding  a  public  trust  or  employment, 
upon  whom  any  duty  is  enjoined  by  law,  who  willfully  neg- 
glecte  to  perform  the  duty,  is  guilty  of  a  misdemeanor " 
(Penal  Code,  sec.  1175).  No  public  officer  has  been  invested 
with  the  discretion  to  omit  to  carry  into  effect  a  law  of  the 
state  for  the  reason  that  he  may  not  approve  of  its  object  or 
policy,  or  for  any  other  reason.  He  is  allowed  to  exercise  no 
such  choice  or  authority,  but  the  obligation  is  general  and 
imperative  to  carry  the  laws  of  the  state  into  execution  accord- 
ing to  their  fair  import,  to  be  derived  from  the  language 
employed  in  their  enactment. 

By  rejecting  the  estimate  communicated  in  this  manner  to 
the  common  council,  the  authority  of  the  mayor  to  execute 
this  mandatory  provision  of  the  act  of  1884  may  be  practi- 
cally nullified.  For  no  balance,  it  has  been  shown,  will  remain 
of  the  estimate  submitted  for  the  expenditure  of  his  own 
department  in  other  respects,  which  could  be  appropriated  to 
the  payment  of  persons  employed  by  the  mayor  under  the 
authority  of  the  law  of  1884.  And  where  that  is  the  fact, 
and  no  appropriation  exists  out  of  which  payment  can  be 
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made,  by  section  9  of  title  5  of  the  charter  contracts  have 
been  prohibited  from  being  made,  and  no  liability  for  pay- 
ment can  be  created  when  they  may  be  made.  And  no  war- 
rant for  the  expenditure  to  be  incurred  in  the  performance  of 
any  such  contract,  if  it  should  be  made,  is  allowed  to  be  paid 
by  the  treasurer  of  the  city.  By  striking  out  this  item  from 
the  estimate  of  the  mayor  therefor,  he  will  be  deprived  of 
the  ability  to  perform  the  duty  which  the  act  has  declared 
shall  be  performed  by  him,  and  in  that  manner  this  provision 
of  the  law  will  be  wholly  defeated  and  rendered  nugatory. 
And  that  the  members  of  the  common  council  of  the  city  can- 
not, in  the  exercise  of  any  legal  authority  with  which  they 
have  been  invested,  accomplish.  The  authority  which  has 
been  given  them  has  been  designed  to  promote  and  secure 
the  execntion  of  the  laws,  and  not  their  nullification  by  their 
failure  or  refusal  to  act. 

The  case  is  not  within  section  4  of  title  3  of  the  charter  of 
the  city,  for  the  reason  that  the  persons  to  be  selected  and 
employed  by  the  mayor  will  not  be  persons  elected  or  appointed 
under  the  charter  of  the  city,  but  the  power  to  appoint  them 
is  wholly  derived  from  the  acts  of  1883  and  1884,  which  have 
already  been  mentioned. 

That  the  writ  of  mandamus  is  the  appropriate  remedy  by 
which  the  common  council  may  be  required  to  exercise  the 
authority  conferred  upon  it  by  law  for  the  benefit  of  the  public, 
cannot  admit  of  any  serious  question.  It  was  employed  to 
secure  the  observance  of  a  duty  enjoined  by  the  common  coun- 
cil of  the  city  of  New  York,  in  People  agt.  Common  Council^ 
&-  (45  Barb.,  473),  which  was  afterwards  affirmed  by  the 
court  of  appeals  (3  Keyes,  81).  And  as  the  case  presented  by 
the  facts  supported  by  the  affidavits  has  been  made  out,  the 
right  disclosed  by  it  may  be  enforced  and  maintained  through 
the  instrumentality  of  this  writ,  under  this  authority. 

The  remaining  objection  to  be  considered  is  that  involving 
the  power  or  right  of  the  present  applicant  to  apply  for  the  issu- 
ing of  the  writ.    He  is  shown  to  be  a  citizen  and  taxpayer  of  the 
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city,  interested,  therefore,  in  the  orderly  maintenance  of  its  gov- 
ernment. That  result  can  only  be  secured,  Vo  far  as  these 
legislative  acts  extend,  by  observing  and  conforming  to  their 
provisions.  If  they  are  not  complied  with,  then,  so  far  as 
public  offices  are  to  be  filled  to  which  they  relate,  they  cannot 
be  supplied,  and  the  government  of  the  city  to  that  extent 
will  be  subverted.  And  every  citizen  has  such  an  interest  in 
its  affairs  as  to  be  entitled,  by  a  proper  application  to  the 
court,  to  avert  the  occurrence  of  these  consequences.  It  is 
only  when  the  application  for  the  writ  is  made  to  secure 
some  personal  or  private  redress  that  the  applicant  must  be 
shown  to  be  interested  in  obtaining  it  before  the  writ  can  be 
directed  to  issue.  Where  the  act  omitted  to  be  performed 
affects  the  public  interests  generally,  and  all  citizens  are 
equally  concerned  in  securing  its  performance,  and  that  has 
been  enjoined  by  a  law  of  the  state,  a  different  rule  prevails. 
There  it  is  sufficient  to  support  the  application  that  the  appli- 
cant is  a  citizen  and  entitled  to  insist  upon  the  execution  of 
the  laws  of  the  state.  These  laws  are  made  for  the  promotion 
of  public  order  and  individual  security,  and  accordingly  every 
citizen  has  a  sufficient  interest  in  their  execution  to  entitle 
him  to  prosecute  an  application  of  the  description.  Laws  are 
enacted  for  the  well  being,  good  order  and  security  of  the 
community,  and  of  its  constituent  members.  Public  officers 
are  provided  for,  elected  and  appointed  to  execute  their  pro- 
visions, and  where  they  designedly  fail  or  intentionally  omit 
to  do  that,  every  citizen  has  the  inherent  right  to  apply  to  this 
court  and  insist  upon  it  that  the  writ  of  mandamus  shall  issue 
in  such  a  form  as  to  secure  the  observance  of  that  duty.  The 
authorities  in  this  and  several  other  states,  and  those  also  of 
the  court  of  kings  bench  in  England,  have  gone  very  far  in 
supporting  this  proposition.  In  fact,  the  utmost  limit  of 
judicial  interference  has  been  reached  for  the  purpose  of  sus- 
taining the  right  of  private  persons  to  insist  upon  the 
performance  of  public  duties  by  public  officers.  An  extreme 
case  was  that  of  the  Kmg  agt.  Brown,  note  of  which  will  be 
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found  in  3  Termy  574,  under  the  title  of  Rex  agt.  Smith, 
where  an  application  of  this  nature  was  sustained  against  the 
common  councilmen  of  York,  because  they  had  failed  to 
observe  the  requirement  of  an  act  of  parliament  declaring  that 
corporate  officers  generally,  as  a  qualification  for  holding  their 
offices,  should  receive  the  sacrament  within  six  months.  The 
interest  of  the  applicant  in  the  observance  of  this  duty  was 
extremely  insignificant,  and  yet  the  application  was  sustained 
because  it  was  made  to  enforce  the  observance  of  an  act  of 
parliament  which  interested  all  the  corporations  in  the  king- 
dom. This  authority,  as  well  as  others  maintaining  the  same 
general  conclusion,  were  fully  approved  in  the  case  of  People 
agt.  Collins  (19  Wend.,  56).  And  in  the  case  of  People  agt. 
Hdlsey  (37  N.  Y.,  344),  it  was  also  held  to  be  a  matter  of  but 
Blight  importance  whom  the  applicant  or  relator  should  be,  so 
long  as  he  does  not  officiously  intermeddle  in  a  matter  with 
which  he  has  no  concern.  The  rule,  it  was  said,  "  that  a 
relator  in  a  writ  of  mandamus  must  show  an  individual 
interest  to  the  thing  asked,  must  be  taken  to  apply  to  cases 
where  an  individual  right  is  alone  involved,  and  not  to  cases 
where  the  interest  is  common  to  the  whole  community" 
(Id.,  348  ;  High  on  Extraordinary  Remedies >  sec.  431,  and 
cases  cited  in  note).  The  rule  is  different  in  some  of  the 
states,  but  here  it  has  become  fixed  and  established,  allowing 
every  citizen  the  right  to  compel  public  officers,  whose  duty 
it  has  been  made  to  do  so,  to  execute  the  laws  of  the  state 
enacted  for  the  benefit  of  the  community,  and  where  the 
government  is  solely  one  of  laws,  as  that  of  the  state  and  the 
city  most  clearly  are,  the  rule  is  one  of  a  salutary  and  beneficial 
character. 

Neither  of  the  objections,  which  have  been  taken  to  the 
application,  are  capable  of  being  maintained,  and  as  the  case 
has  been  held  over  with  the  expectation  that  the  action  of  the 
common  council  might  be  voluntarily  reconsidered  in  snch  a 
manner  as  to  secure  the  observance  of  the  law  without  a  resort 
to  this  remedy,  and  that  has  not  been  done,  no  other  alterna- 
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tive  remains  but  to  direct  that  the  writ  of  mandat/ius  shall  be 
issued.  This  writ  will  require  the  common  council  to  pro- 
ceed in  good  faith  to  the  consideration  of  the  estimate 
submitted  for  this  contemplated  expenditure  by  the  mayor, 
and  to  allow  it  and  include  it  in  the  estimates  for  the  ensuing 
fiscal  year,  so  far  as  it  may  be  found  requisite  to  do  so  for  the 
maintenance  and  execution  of  the  law.  What  the  common 
council  will  be  required  to  do  is  to  consider  and  dispose  of 
the  estimate  precisely  the  same  as  it  does  any  other  lawful 
estimate  submitted  for  its  action ;  to  exercise  its  judgment 
carefully  and  intelligently  upon  the  subject  and  to  allow  the 
estimate  as  it  may  have  been  submitted  or  as  it  may  be  altered 
or  amended  solely  pursuant  to  the  exercise  of  that  judgment, 
guided  by  the  facts  which,  in  the  faithful  discharge  of  its 
duty,  may  be  found  to  exist. 

The  order  to  be  entered  will  be  settled  on  notice  to  the 
city  attorney. 


SUPREME  COURT  —  SPECIAL  TERM. 

Roderick  Morrison  agt.   Lydia  Lawrence  and  Isaac 

Lawrence. 

Code  of  Civil  Procedure,  section  1019  —  Rights  of  referees— What  is  a  sufl. 
cient  compliance  with  the  provisions  of  section  1019  as  to  delivery  of  report— 
When  Vie  sixty  days  begin  to  ran  —  Power  of  referee  to  enlarge  time  for 
submission  of  briefs. 

The  sixty  days  in  which  a  referee  must  make  his  report  do  not  commence 

to  run  until  the  cause  is  submitted. 
Where  briefs  are  to  be  submitted  there  is  no  submission  of  the  cause 

until  the  time  to  hand  in  the  briefs  is  passed. 
The  referee  has  power  to  enlarge  the  time  for  the  submission  of  briefs. 
Having  his  report  ready  and  tendering  it  on  payment  of  his  fees,  within 

the  sixty  days,  is  sufficient.    (See  to  same  effect  decision  by  general  term, 

first  department.  Little  agt.  Lynch,  1  How.  [N.  8.],  96.) 

Special-  Term^  June,  1885. 
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Motion  by  plaintiff  to  set  aside  the  report  of  a  referee  and 
to  vacate  the  judgment  entered  thereon  on  the  grounds  that 
the  report  was  not  filed  within  the  time  prescribed  by  section 
1019  of  the  Code. 

The  testimony  closed  before  the  referee  February  13, 1885, 
and  at  that  time  the  counsel  for  the  parties  agreed  to  submit 
the  case  on  written  briefs,  to  be  handed  in  within  twenty 
days;  before  the  expiration  of  the  twenty  days  the  defend- 
ants' attorney  obtained  from  the  referee  an  extension  of  the 
time  to  the  middle  of  March,  and  on  the  thirteenth  March  he 
mailed  his  brief  to  the  referee,  which  was  received  by  him  on 
the  next  day.  On  the  twentieth  day  of  April  the  referee 
notified  the  defendants'  attorney  that  his  report  in  favor  of 
the  defendants  was  ready  for  delivery  on  the  payment  of  his 
fees.  The  defendants'  attorney  not  having  taken  up  the 
teport,  the  plaintiff's  attorney,  on  the  eleventh  day  of  May, 
served  notice  discontinuing  the  reference.  On  the  twenty- 
fifth  of  May  the  defendants'  attorney  took  up  the  report  and 
served  copy  of  the  same  on  plaintiff's  attorney  on  the  next 
day,  and  afterward  entered  judgment. 

Joseph  M&rritty  for  plaintiff. 

James  L.  Stewart,  for  defendant. 

Westbbook,  J.  -—  The  motion  presents  a  close  question,  but 
I  shall  hold : 

First.  That  the  sixty  days  do  not  commence  to  run  until  the 
cwae  is  submitted. 

Second,  When  briefs  are  to  be  submitted  there  is  no  subrais- 
aon  of  the  cases  until  the  time  to  hand  in  briefs  is  passed. 

Third.  That  the  referee  has  power  to  enlarge  the  time  for 
we  submission  of  briefs,  as  he  would  have  the  power  to  postpone 
toe  argument  of  the  cause  beyond  the  day  fixed,  if  the  cause 
^a  to  be  submitted  on  oral  argument.  This  is  an  inherent 
right  or  power  of  the  referee,  and  unless  his  discretion  in  this 
Vol.  II        10 
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particular  is  abuBed,  the  court  will  not  interfere  with  his 
action. 

F&wrth.  Having  the  report  ready  and  tendering  it,  on  pay- 
ment of  his  fees,  within  the  sixty  days  is  sufficient  (Little 
agt.  Lynch,  34  Him,  396 ;  Qeib  agt.  Topping,  83  N.  Y.,  46). 
These  decisions  are  contrary  to  PhiUvps  agt.  Carman  (23 
Htm,  150),  but  they  are  more  recent.  It  is  true  the  latter 
case  was  affirmed  by  the  court  of  appeals  (84  N.  Y.,  650),  but 
the  affirmance  may  have  been  on  some  other  ground  (see  34 
Htm,  400) ;  and  indeed  we  must  so  suppose,  for  in  the  case 
above  cited  from  83  New  York,  46,  the  same  court  expressly 
decided  contrary  to  it. 

Motion  denied,  without  costs.  The  defendants  must  stipu- 
late to  enable  plaintiff  to  review  the  judgment. 


SUPREME  COURT. 


Agnes    Reyher   executrix,   &c.,   agt.    Caroline    Rethbr 

and  others. 

Witt—  When  real  estate  of  the  testator  chargeable  with  payment  of  legaeie*. 

The  primary  fund  for  payment  of  legacies  is  personal  estate  and  realty, 
cannot  be  charged  with  the  burden  unless  by  express  direction  or 
clear  intent  drawn  from  the  will,  aided  by  outside  circumstances  if  any 
there  be. 

The  will  or  R.,  after  directing  the  payment  of  Ms  debts,  directed  his 
executors  to  pay  to  his  father,  mother,  brother  and  sister,  certain  sums 
of  money,  and  then  directed  that  all  the  rest  residue  and  remainder  of 
his  estate,  both  real  and  personal,  be  equally  divided  between  his 
daughter  and  widow  who  was  appointed  executrix,  giving  her  full 
power  to  sell  and  convert  all  the  estate  into  money.  The  personal 
property  was  insufficient  to  pay  the  legacies  in  full : 

Held,  that  the  legacies  were  chargeable  upon  the  real  estate. 

New  York  Special  Term,  April,  1885. 

Action  by  the  plaintiff  for  construction  of  the  will  of 
August  Reyher,  deceased.    After  directing  the  payment  of 


r 


»  v 


HOWARD'S  PRACTICE  REPORTa  76 

Rey  her  agt  Reyher  and  others. 

his  debts  the  testator  directed  his  executor  to  pay  to  his 
father,  mother,  brother  and  sister,  certain  sums  of  money, 
and  then  directs  that  all  the  rest,  residue  and  remainder  of  his 
estate,  both  real  and  personal,  be  equally  divided  between  his 
daughter  and  his  wjdow  the  plaintiff  who  was  appointed 
executrix.  The  executor  was  given  full  power  to  sell  and 
convey  all  the  estate  into  money.  The  personal  property  was 
not  sufficient  to  pay  the  legacies  in  full.  A  portion  of  the 
real  estate  had  been  sold  by  the  plaintiff  under  the  power  of 
sale. 

F.  C.  Stefen,  for  plaintiff. 

R  Ben&viUe,  guardian  ad  Utem,  for  infant  defendant* 

A.  C  Anderson,  for  defendant,  F.  Bruckman. 

5.  DvloUj  for  other  defendants. 

Beach,  J.  —  It  would  be  satisfactory  to  the  court  to  con- 
strue this  will  in  a  way  to  increase  the  residuary  estate  for 
widow  and  child,  whose  interests  are  provided  for  in  the 
residuary  clause.  To  do  so,  however,  would  substitute 
another's  ideas  for  those  of  the  testator,  as  construed  by  fre- 
quent adjudication,  and  subvert  legal  authority  often 
announced  and  impossible  to  weaken  or  avoid. 

The  primary  fund  for  payment  of  legacies  is  personal 
estate,  and  realty  cannot  be  charged  with  the  burden  unless 
by  express  direction,  or  a  clear  intent  drawn  from  the  will, 
aided  by  outside  circumstances  if  any  there  be.  The  instru- 
ment at  bar  gives  the  legacies,  after  payment  of  debts  and 
^"leral  expenses.  The  testator's  parents,  sisters  and  brothers 
"^  the  beneficiaries.  A  direction  to  pay  all  within  one  year 
*fter  death  follows,  and  then  a  disposition  of  all  the  rest, 
Rsidue  and  remainder  of  his  estate,  both  real  and  personal, 
by  division  between  wife  and  daughter. 

This  clause  seems  to  contemplate  a  residuum  of  both  real 
sod  personal  property,  and  the  absence  of  any  prior  devise  of 


^ 


/ 


\ 


,» 


76  HOWARD'S  PRACTICE  REPORTS. 


Lee  agt  Lee. 


realty  to  create  a  residue,  supports  the  inference  of  intention 
to  charge  it  with  the  burden  of  legacies,  should  there  be  a 
deficiency  in  personalty.  The  question  has  frequently  been 
before  the  courts,  and  I  examined  the  adjudications  in 
Ze  Fevre  agt  Toole  et  al.  (84  N.  F.,  -95),  when  presented 
at  special  term.  The  case  of  Bevan  et  al.  agt.  Cooper  et 
al.  (72  N.  I7.,  317),  countenances  no  different  conclusion. 
The  intent  of  a  testator  is  to  be  gathered  from  his  will,  con- 
sequently the  modes  of  expression  vary  in  every  case.  In 
the  one  last  cited  the  residuary  clause  separated  real  from 
personal  estate ;  there  was  a  plain  devise  of  realty,  and  the 
legacies  were  given  to  strangers. 

With  due  regard  to  controlling  authority,  I  do  not  think 
the  conclusion  can  be  avoided  that  the  legacies  here  are 
chargeable  upon  testator's  real  estate. 

Decree  ordered  charging  legacies  upon  real  estate. 

Notb.  —  No  appeal  was  taken  in  the  case.—  [Ed. 


SUPREME  COURT. 

Henry  W.  Lbs,  individually  and  as  executor,  etc.,  agt.  Emka 
F.  Lee,  individually  and  as  administratrix. 

Will — Construction  of. 

It  is  the  duty  of  the  court  to  ascertain  from  the  will  itself  the  intention  of 
the  testator,  and  if  the  provisions  of  the  will  are  legal,  to  give  effect  to 
them  according  to  the  intention  of  the  testator.  Invalid  provisions, 
as  a  matter  of  course,  must  fail. 

By  the  will,  one-half  of  the  residuary  estate  was  given  to  trustees,  who 
were  directed  to  receive  the  income  thereof  during  the  lifetime  of  the 
testator 's  son,  H.  W.  L.,  and  to  pay  the  same  to  him  so  long  as  he 
should  live.  But  upon  his  death,  leaving  a  wife  him  surviving,  one- 
quarter  of  the  income  was  to  be  paid  to  her  so  long  as  she  should 
remain  unmarried.  On  his  death,  without  leaving  a  widow,  the  whole 
of  such  share  set  apart  for  his  benefit,  or  if  he  should  leave  a  widow, 
three-quarters  of  such  share  was  given  absolutely  and  in  fee  to  his 
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children,  Bat  should  his  son  leave  "  a  widow,"  then  at  her  death  or 
remarriage  the  one-quarter  of  his  share  was  disposed  of  in  like  manner 
as  the  rest  of  the  share.  H.  W.  L  was  married  at  the  time  of  his 
father's  death,  and  he,  as  well  as  his  then  wife,  are  still  living: 

Bdi,  that  it  would  be  premature,  at  this  time,  to  pronounce  this  portion 
of  the  will  invalid,  for  effect  may  be  given  to  the  testator's  actual  dis- 
position of  this  one-quarter  interest,  in  the  event  that  H.  W.'  L.  should 
leave  no  widow  at  his  death. 

Bat  as  to  the  one-quarter  interest  of  the  one-half  of  the  residuary  estate 
continued  in  the  trustees  for  the  benefit  of  the  widow  of  his  son 
8.  A.  L.,  in  the  event  that  he  should  die  leaving  a  widow,  the  case  is 
different.  8.  A.  L.  died  after  the  testator's  death,  leaving  a  widow  and 
several  children.  These  facts  present  the  alternative  condition,  upon 
which  the  trust  was  to  continue  after  the  death  of  the  testator's  son, 
and  upon  which  the  gift  to  the  children  was  made,  and  such  trust  is 
void,  and  as  to  this  one-quarter  of  the  one-half  of  the  residuary  estate, 
the  testator  in  law  died  intestate.  {(Ming  SelieOer  agt.  Smith,  41 
A".  T.,  828.) 

Where  the  will  contained  a  gift  of  $2,000,  upon  the  death  of  the  testator's 
wife,  to  his  grandchildren  "  in  being"  at  that  time,  such  of  them,  how- 
ever, as  were  under  the  age  of  twenty-three'years  to  be  paid  their  shares 
on  arriving  at  that  age: 

2Md,that  grandchildren  born  after  the  testator's  death,  but  during  the  life- 
time of  the  widow,  take  a  share  of  this  gift.  Grandchildren  born  after 
the  death  of  the  widow  do  not  participate  in  this  legacy.  The  statute 
disposes  of  the  shares  of  the  grandchildren  who,  died  intestate  during 
the  lifetime  of  the  widow. 

tfcW,  also,  that  the  grandchild  H.  F.  L.,  although  born  after  the  death  of 
his  father  S.  A.  L.,  is  embraced  within  the  terms  of  the  gift  to  his 
children  "then  in  being,"  and  within  the  provisions  of  the  statute,  and 
the  policy  of  the  law  should  share  equally  with  the  brothers  and  sisters 
in  the  share  set  to  his  father. 

The  after-added  provisions  of  the  will,  near  its  close,  by  which  it  is 
Bought  to  continue  the  trust  over  the  shares  of  minors  in  the  residuary 
estate,  is  void  in  so  far  as  the  $3,000  held  for  the  life  of  Eliza  Howe  is 
concerned  That  portion  of  the  residuary  estate  has  already  been  sub- 
jected to  a  trust  for  two  lives. 

The  gift  to  the  testator's  grandchildren  was  made  in  absolute  terms  at 
the  time  they  were  limited  to  take  effect,  and  the  latter-added  invalid 
trust  may  be  dropped,  and  the  principal  sum  should  be  paid  to  the  per- 
sons entitled  thereto,  when  entitled,  as  though  such  latter  trust  had 
not  been  attempted  to  be  made. 


Special  Term,  April,  1885. 
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Action  for  the  construction  of  the  will  of  Frederick  R. 
Lee,  deceased. 

0.  Socket^  for  plaintiff. 

Ira  0.  JUillerj  for  defendant  Emma  F.  Lee. 

C.  M.  Earle,  for  infant  defendants. 

Frank  C.  Zang,  for  other  defendants. 

Van  Vorst,  J.  —  The  will  of  Frederick  R  Lee  was  written 
by  himself.  It  is  drawn  with  a  care  not  usually  found  in 
testaments  written  by  one  unfamiliar  with  the  law  applicable 
to  wills,  or  the  principles  of  construction  which  apply  to  such 
documents. 

This  will  is  presented  for  construction,  and  it  is  urged,  on 
the  behalf  of  the  plaintiff  and  others  interested  in  this  con- 
troversy, that  some  of  the  provisions  are  ambiguous,  and 
others  invalid.  It  is  the  duty  of  the  court  to  ascertain  from 
the  will  itself  the  intentions  of  the  testator,  and,  if  the  pro- 
visions of  the  will  are  legal,  to  give  effect  to  them  according 
to  the  intention  of  the  testator.  Invalid  provisions,  as  a 
matter  of  course,  must  fail 

The  first  question  which  arises  is  in  respect  to  the  direction 
given  to  the  principal  sum  of  $2,000,  ordered  by  the  testator 
to  be  invested  for  the  benefit  of  the  testator's  sister,  Eliza  A. 
Howe. 

I  am  of  the  opinion  that  such  principal  sum  is  disposed  of 
after  the  death  of  the  testator's  sister  by  the  residuary  clause, 
and  goes  to  the  persons  entitled  under  the  will  to  the  residuary 
estate.  And  if  there  be  any  invalidity  in  the  disposition  of 
the  residuary  estate,  the  disposal  of  that  sum  is  affected 
thereby.  The  validity  of  the  disposition  of  a  part  of  the 
residuary  estate  is,  however,  assailed. 

One-half  of  the  residuary  estate  was  given  to  trustees,  who 
were  directed  to  receive  the  income  thereof  during  the  life- 
time of  the  testator's  son  Henry  W.  Lee,  and  to  pay  the  same 
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to  him  so  Ions:  as  he  should  live.  Bat  upon  his  death  leaving 
a  wife  him  surviving,  one-quarter  of  the  income  was  to  be 
paid  to  her  so  long  as  she  should  remain  unmarried.  On  his 
dead)  without  leaving  a  widow,  the  whole  of  such  share  set 
apart  for  his  benefit,  or  if  he  should  leave  a  widow,  three- 
quartere  of  such  share  was  given  absolutely  and  in  *fee  to  his 
children.  But  should  his  son  leave  "  a  widow,"  then  at  her 
death  or  remarriage  the  one-quarter  of  his  share  was  disposed 
of  in  like  manner  as  the  rest  of  the  share.  It  is  urged  that 
as  to  the  one-quarter  of  one-half  of  the  residuary  estate 
reserved  for  the  benefit  of  the  widow  of  the  testator's  son 
Henry  W.  Lee,  should  he  leave  a  widow,  the  disposition  made 
thereof  npon  her  death  or  remarriage  is  invalid.  In  support 
of  this  contention  I  am  referred  to  Schetler  agt.  Smith  (41 
N.  7.,  328).  That  case  has  been  repeatedly  approved  and 
followed  in  subsequent  decisions. 

Henry  W.  Lee  was  married  at  the  time  of  his  father's  death!, 
and  he  as  well  as  his  then  wife  are  still  living.     Precisely 
those  conditions  existed  in  Schetler  agt.  Smith  (supra).    There 
Lawrence  Smith,  the  testator's  son,  had  a  wife  and  issue  liv- 
ing at  the  time  of  the  making  of  the  will,  and  also  at  the 
death  of  his  father.    It  was  held  in  the  case  above  cited  that, 
as  the  trust  was  to  continue  during  the  life  of  the  widow  of 
the  testator's  son,  if  he  left  a  widow,  it  would  include  "  any 
wife  that  might  survive  him."     That  it  was  possible  that  the 
son,  on  the  death  of  his  then  wife,  might  marry  a  woman, 
"  not  in  being  "  at  the  testator's  death.    And  that  under  such 
circumstances,  and  in  view  of  such  possibility,  the  trust  was 
void.    The  alternative  condition,  however,  which  ended  the 
trust,  in  the  event  that  the  testator's  son  should  die  without 
leaving  a  widow,  was  held  to  be  valid. 

It  would  be  premature,  therefore,  at  this  time  to  pronounce 
to  portion  of  the  will  invalid,  for  effect  may  be  given  to 
the  testator's  actual  disposition  of  this  one-quarter  interest, 
in  the  event  that  Henry  W.  Lee  should  leave  no  widow  at 
fa  death. 
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The  case  is,  however,  quite  different  with  regard  to  the 
one-quarter  interest  of  the  one-half  of  the  residuary  estate, 
continued  in  the  trustees  for  the  benefit  of  the  widow  of  his 
son  Stephen  A.  Lee,  in  the  event  that  he  should  die  leaving 
a  widow. 

Stephen  A.  Lee  died  after  the  testator's  death,  leaving  a 
widow  and  several  children.  And  these  facts  present  the 
alternative  condition,  upon  which  the  trust  was  to  continue 
after  the  death  of  the  testator's  son,  and  upon  which  the  gift 
to  the  children  was  made,  and  which,  in  the  case  above  cited, 
is  declared  to  be  void.  The  consequence  is  that,  as  to  this 
one-quarter  of  the  one-half  of  the  residuary  estate,  the  testa- 
tor in  law  died  intestate. 

The  language  of  Grover,  J.,  in  Schetler  agt.  Smithy  is 
express  upon  this  point,  for  he  says:  "Should,  therefore, 
Lawrence  die,  leaving  a  widow  him  surviving,  the  trust  to 
convey  to  his,  or  the  issue  of  the  other  children,  being  too 
remote  and  void,  it  would  follow  that  the  testator  died  intes- 
tate as  to  his  portion  of  his  estate,  and  that  it  would  be  dis- 
posed of  under  the  statutes  provided  for  such  cases." 

The  opinion  of  Daniels,  J.,  in  the  same  case,  pages  346 
and  347,  is  to  the  same  effect.  He  says :  "  The  final  vesting 
of  the  will  is  rendered  dependent  upon  the  previous  expiration 
of  the  widow's  life  estate,"  and  "  if  the  life  estate  fails,  of 
course  the  remainder  made  dependent,  and  which  it  is  pro- 
vided shall  take  effect  upon  its  termination,  must  also  fall 
with  it,  for  the  event  can  never  in  that  view  of  the  case  arise 
upon  which  the  remainder  was  to  become  vested." 

I  am  led  to  urge  these  last  observations,  because  it  has  been 
argued  by  the  learned  counsel  for  the  children  of  Stephen 
A.  Lee,  that  the  gift  to  them  might  still  be  upheld.  Under 
the  above  case  it  cannot.  It  is  urged  in  their  behalf  that  the 
consequence  of  such  decision  will  be  to  give  the  children  of 
Henry  W.  Lee  a  portion  of  this  quarter  interest,  and  work  an 
inequality  in  opposition  to  the  testator's  intentions.  But 
such  result  cannot  be  avoided  if  the  expressed   intention. 
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and  we  can  gather  the  intention  only  from  the  will  itself,  be 
illegal. 

The  will  contains  a  gift  of  $2,000,  upon  the  death  of  the 
testator's  wife,  to  his  grandchildren  "  in  being  "  at  that  time, 
such  of  them,  however,  as  were  under  the  age  of  twenty-three 
years  to  be  paid  their  shares  on  arriving  at  that  age.  Two 
grandchildren,  Eliza  C.  and  Frederick  R.  Lee,  were  excepted. 

Grandchildren  born  after  the  testator's  death,  but  duriug 
the  lifetime  of  the  widow,  take  a  share  of  this  gift.  Grand- 
children born  after  the  death  of  the  widow  do  not  participate 
in  this  legacy.  The  statute  disposes  of  the  shares  of  the  grand- 
children who  died  intestate  during  the  lifetime  of  the  widow. 

The  grandchild  Herbert  F.  Lee,  although  born  after  the 
death  of  his  father  Stephen  A.  Lee,  is  embraced  within  the 
terras  of  the  gift  to  his  children  "  then  in  being  ;"  and  within 
the  provisions  of  the  statute  and  the  policy  of  the  law  should 
share  equally  with  his  brothers  and  sisters  in  the  share  set 
apart  to  his  father  (1  R.  &,  725,  sec.  30 ;  Mason  agt.  Jones, 
2  Barb.,  220  ;  2  R.  &,  65,  sec.  49). 

The  after-added  provisions  of  the  will,  near  its  close,  by 
which  it  is  sought  to  continue  the  trust  over  the  shares  of 
minors  in  the  residuary  estate  is  void  in  so  far  as  the  $2,000, 
held  for  the  life  of  Eliza  Howe,  is  concerned.  That  portion 
of  the  residuary  estate  has  already  been  subjected  to  a  trust 
for  two  lives. 

The  gift  to  the  testator's  grandchildren  was,  as  has  been 
already  seen  in  a  previous  part  of  the  will,  made  in  absolute 
terms  at  the  time  they  were  limited  to  take  effect.  And  the 
latter  added  invalid  trust  may  be  dropped,  and  the  principal 
sum  should  be  paid  to  the  persons  entitled  thereto,  when 
entitled,  as  though  such  latter  trust  had  not  been  attempted 
to  be  made. 

The  testator  omitted  to  name  trustees  over  the  share  in  the 

estate  designed  for  his  son  Henry  W.  Lee,  but  there  is  suf- 

icient  in  the  will  to  indicate  the  persons  intended  by  him  to 

act  as  such  trustees.    Such  persons  were  clearly  Hiram  M. 

Vol.  H        11 
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Forrester  and  Marcus  Sackett,  and  the  blanks  left  in  the  will 
should  be  considered  as  filed  with  the  names  of  three  persona 
evidently  in  the  testator's  mind  at  the  time  he  executed  the 
will. 

There  was  no  equitable  conversion  of  the  real  estate  into 
personalty,  as  the  power  to  sell  was  not  imperative. 

I  think  that  the  foregoing  sufficiently  covers  all  the  ques- 
tions which  have  been  discussed,  and  will  enable  the  counsel 
engaged  to  prepare  the  necessary  findings  of  fact  and  conclu- 
sions of  law. 

The  findings  and  conclusions  should  be  made  to  carry  out 
the  views  above  expressed,  and  should  be  submitted  to  all  the 
counsel  engaged  before  being  presented  for  signature,  which 
may  be  done  on  the  first  Monday  of  May  next. 


CITY  COURT  OF  NEW  YORK. 

Bannerman  agt.  Quackenbush  et  al. 

Costs— Taxation  of —  Offer  of  judgment  by  one  of  several  partner* —  Code  of 

OivU  Procedure,  sections  738,  1278, 1982. 

Where  defendants  were  sued  as  partners  upon  a  partnership  indebtedness, 
and  one  appeared  and  defended  the  action,  the  other  defendant  not 
being  served  with  process  and  not  appearing,  the  one  appearing  served 
an  offer  to  allow  judgment  to  be  taken  "  against  him "  for  sixty-five 
dollars  and  fifty-four  cents,  with  interest  and  costs.  The  plaintiff 
recovered  a  judgment  against  the  defendants  "jointly"  for  seventy-two 
dollars  and  ninety-one  cents,  but  this  included  interest,  so  that  the 
judgment,  "  in  amount,"  is  not  more  favorable  than  the  offer: 

Held,  that  a  joint  judgment  could  not  have  been  entered  upon  the  offer; 
and,  therefore,  the  recovery  is  more  favorable,  as  it  is  enforceable 
against  the  joint  property  of  both  defendants,  as  well  as  the  property 
of  the  defendants  served,  and  the  plaintiff  is  entitled  to  tax  his  costs. 

Special  Term,  July,  1885. 

MoAdam,  C.  J. — The  defendants  are  sued  as  partners  upon 
a  partnership  indebtedness.    The  defendant  John  E.  Quack* 
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enbush  appeared  and  defended  the  action.    His  co-defendant 
was  not  served  with  process  and  did  not  appear.     John  E. 
served  an  offer  to  allow  judgment  to  be  taken  "  against  him  " 
for  sixty-five  dollars  and  fifty-four  cents,  with  interest  from 
January  27,  1883,  with   costs.      The  plaintiff  recovered  a 
judgment  against  the  defendants  "  jointly  "  for  seventy-two 
dollars  and  ninety -one  cents,  but  this  included  interest,  so  that 
the  judgment,  "  in  amount,"   is  not  more  favorable  than  the 
offer.    The  question  presented  is,  whether  the  circumstance 
that  the  judgment  recovered  is  a  joint  judgment  against  both 
defendants  makes  the  recovery  more  favorable  to  the  plaintiff 
than  the  offer  of  John  E.,  which,  in  terms,  was  to  allow  judg- 
ment to  be  taken  against  "  him  "  only.     This  depends  upon 
the  legal  effect  of  the  offer. made.     If  a  joint  judgment  could 
have  been  entered  upon  the  offer,  the  judgment  recovered  is 
not  more  favorable.      If  a  joint  judgment  could  not  have 
been  entered  on  the  offer,  the  recovery  is  more  favorable, 
because  it  is  enforceable  against  the  joint  property  of  both 
defendants,  as  well  as  the  separate  property  of  the  defendant 
served  {Griffiths  agt.  De  Forest,  16  Abb.  Pr.,  292). 

The  Code  (sec.  1278)  provides  that  "one  or  more  joint 
debtors  may  confess  a  judgment  for  a  joint  debt,  due  or  to 
become  due.  Where  all  the  joint  debtors  do  not  unite  in  the 
confession,  the  judgment  must  be  entered  and  enforced 
against  those  only  who  confessed,"  &c.  The  Code,  in  regard 
to  offers  to  allow  judgment  (sec.  738),  provides  that  "  the 
defendant  may,  before  the  trial,  serve  upon  the  plaintiff's 
attorney  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum,  or  property,  or  to  the  effect  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the 
action  can  be  severed,  a  like  offer  may  be  made  by  one  or 
more  defendants,  against  whom  a  separate  judgment  may  be 
taken."  The  present  action  was  not  severed,  nor  was  it 
capable  of  severance,  so  that  a  separate  judgment  could  have 
been  taken  against  the  defendant  who  made  the  offer 
[Code,  sec.  1932 ;  NUes  agt.  Battershall,  2  jRobt.,  146 ;  18 
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Ahb.  Pr.,  161 ;  27  How.  Pr.,  381 ;  Nelson  agt.  Bostwick,  5 
JK#,  37). 

There  seems  to  be  no  reported  case  construing  this  pro- 
vision of  the  Code,  excepting  Garrison  agt.  Garrison  (67 
How.  Pr.,  271),  wherein  it  was  decided  that  there  is  no 
statutory  authority  allowing  one  joint  debtor  or  partner  to 
make  an  offer  of  judgment  in  behalf  of  his  joint  debtor  or 
copartner,  and  that  section  738  only  applies  to  cases  where  a 
separate  judgment  must  be  taken  against  him  who  makes  the 
offer ;  and  that  section  1392  of  the  Code,  allowing  judgments 
to  be  entered  in  form  against  both  joint  debtors  when  one* 
only  is  served,  does  not  relate  to  judgments  entered  upon 
offers.  This  construction  seems  to  be  in  harmony  with  the 
evident  intention  of  the  codifiers,  and  accords  with  Everson 
agt.  Gehrman  (1  Abb.  Pr.,  167);  Birmey  agt.  Le  Gal.  (Id., 
283 ;  10  How.  Pr.,  301 ;  19  Barb.,  592  ;  2  Law  Bull.,  53). 
Offers  to  allow  judgment  are  to  be  construed  most  strongly 
against  the  parties  making  them,  as  they  have  it  in  their 
power  to  choose  their  own  language  and  make  them  definite 
and  in  accordance  with  every  requirement  {Bettis  agt.  Good 
will,  32  How.  Pr.,  142).  Under  the  circumstances  the  joint 
judgment  recovered  by  the  plaintiff  was  more  favorable  than 
the  offer,  and  it  follows  that  the  plaintiff  is  entitled  to  tax  his 
costs. 

The  taxation  by  the  clerk  in  favor  of  the  defendant  will, 
therefore,  be  reversed  and  the  clerk  ordered  to  retax  in  accord- 
ance therewith. 
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Hatter  of  Case  agt  Campbell. 


SUPREME  COURT. 

In  the  Matter  of  the  Application  of  Benjamin  Cask  agt 
Axd&bw  Campbell  for  the  delivery  of  books  and  papers. 

Appeal— Stay  of  proceedings  —  Officer — Books  and  papers — proceedings  bg 
officer  to  compel  delivery  of  books  not  to  be  used  to  try  Utle  to  office. 

A  stay  of  proceedings  should  not  be  vacated  pending  appeal  when 
such  an  appeal  presents  reasonable  questions  for  review. 

A  person  who  takes  proceedings  under  the  Revised  Statutes,  to  compel 
the  delivery  by  another  to  him  of  the  books  and  papers  of  an  office, 
should  at  least  show  a  prima  facte  title  to  the  office,  and  this  would  be 
properly  proved  by  the  official  canvass  showing  claimant  to  have 
received  the  greatest  number  of  votes. 

8uch  proceedings  to  compel  the  delivery  of  books,  &c.,  are  not  to  be 
used  to  try  the  title  to  an  office;  and  when  the  result  of  an  election  is 
declared  by  the  official  canvassers,  a  county  judge  has  no  power,  upon 
such  an  application,  to  take  evidence  and  determine  the  result  of  an 
election. 

Ulster  Special  Term,  May,  1883. 

Motion  to  vacate  a  stay  pending  an  appeal  to  the  general 
term  of  this  court,  from  an  order  of  the  county  judge  of 
8ullivan  county. 

Mr.  Butts,  for  motion. 

Mr.  Thomson,  opposed. 

Westbeook,  J.  —  On  the  23d  day  of  April,  1883,  the  Hon. 
William  L.  Thornton,  the  county  judge  of  Sullivan  county, 
made  an  order  that  Andrew  Campbell  deliver  over  to  Benja- 
min Case,  as  the  supervisor  of  the  town  of  Forestburgh,  Sul- 
livan county,  the  books  and  papers  belonging  to  the  office  of 
supervisor  of  such  town.  From  that  order  an  appeal  was 
taken  in  behalf  of  Campbell  to  the  general  term  of  this  court, 
and  a  stay  of  all  proceedings  before  the  county  judge,  pend- 
ag  such  a*ppeal,  was  granted    by  the  judge   writing  this 
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opinion  on  the  24th  of  April,  1883.  A  motion  is  now  made 
to  vacate  such  stay. 

Stays  of  the  character  sought  to  be  vacated  should  not,  as 
will  be  conceded,  be  granted  unless  there  is  reasonable  cause 
for  the  appeal.  Without  intending  in  the  slightest  degree  to 
prejudice  the  proceeding  taken  in  behalf  of  Mr.  Case,  or  to 
criticize  the  decision  of  the  county  judge,  it  is  proposed  very 
briefly  and  succinctly  to  state  the  reasons  why  such  stay 
should  be  continued. 

Mr.  Andrew  Campbell,  it  is  admitted,  was  duly  elected 
supervisor  of  the  town  of  Forestburgh  in  March,  1882. 
Both  he  and  the  applicant,  Benjamin  Case,  were  candidates 
for  the  office  at  the  town  meeting  held  March  6,  1883.  At 
the  close  of  the  poll  on  that  day  each,  according  to  the  can- 
vass then  made,  received  105  votes.  Two  ballots  folded 
closely  together  were  not  then  opened  or  counted,  and  the 
board  adjourned  to  March  10,  1883,  for  further  consultation. 
On  the  tenth  the  ballots  were  opened  and  found  to  be  for 
Case.  The  board  did  not  decide  whether  the  ballots  should 
be  counted  or  not,  being  equally  divided  in  opinion. 

The  provisions  of  the  statutes  (1  5.  S.  [7th  ed.],  816,  817), 
are: 

"  Sec.  7.  At  the  close  of  every  election  by  ballot  the 
presiding  officers  shall  proceed  publicly  to  canvass  the  votes, 
which  canvass,  when  commenced,  shall  be  continued  without 
adjournment  or  interruption  until  the  same  be  completed. 

Sec.  8.  Before  the  ballots  are  opened  they  shall  be  counted 
and  compared  with  the  poll  list,  and  the  like  proceeding  shall 
be  had  as  to  ballots  being  folded  together,  and  as  to  difference 
in  number,  as  are  prescribed  in  the  fourth  title  of  the  sixth 
chapter  of  this  act. 

"  Sec.  9.  The  canvass  being  completed,  a  statement  of  the 
result  shall  be  entered  at  length  by  the  clerk  of  the  meeting, 
in  the  minutes  of  its  proceedings  to  be  kept  by  him  as  before 
required,  which  shall  be  publicly  read  by  him  to  the  meeting, 
and  such  reading  shall  be  deemed  notice  of  the  result  of  such 
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election  to  every  person  whose  name  shall  have  been  entered 
on  the  poll  list  as  a  voter." 

From  the  foregoing  facts  and  the  extracts  from  the  statutes, 
it  will  be  seen  that  the  county  judge  did  not  have  before  him 
any  certificate  or  statute  evidence  showing  that  Case  was 
elected  supervisor.  He  proceeded,  however,  by  an  inquiry 
into  the  election  to  ascertain  and  determine  the  result.  In 
other  words,  he  determined  that  the  two  ballots  folded 
together  should  have  been  counted  for  Case,  and  that  the 
board  of  inspection  erred  in  not  so  counting  ^hem,  and  in 
failing  to  have  the  clerk  record  the  result  as  the  statute 
directs.  This  was,  I  think,  beyond  the  power  of  the  county 
judge  upon  this  summary  application.  If  Case  had  held  the 
legal  evidence  of  election  he  would  have  been  justified  in 
making  the  order,  and  if  Campbell  had  been  dissatisfied  his 
remedy  would  have  been  an  action  in  the  name  of  the  people 
to  recover  the  office.  But  in  the  absence  of  the  prima  facie 
evidence  of  Case's  election,  there  was  no  power  vested  in  the 
county  judge  to  ascertain  and  declare  the  result  of  the  elec- 
tion [The  People  agt.  Stevens,  5  Hill,  616 ;  see,  also,  opinion 
of  Kent,  Civ.  J.,  in  same  case  in  note  on  pages  633,  634 ; 
Hatter  of  Baker,  11  Sow.  Pr.  R.,  418 ;  Matter  of  Davis, 
19  Bow,,  323).  When  neither  party  has  the  legal  evidence 
of  his  election  to  office,  the  remedy  of  the  one  desiring  to 
obtain  possession  is  by  action. 

No  opinion  is  expressed  upon  the  merits  of  the  election, 
nor  as  to  the  propriety  of  the  allowance  of  the  votes  to  Mr. 
Case,  but  as  to  such  allowance  there  is  also  some  question 
{See  sec.  8  of  R.  S.,  above  quoted ;  also  same  volume  of 
statutes,  pp.  388,  389,  sec.  37). 

The  result  of  my  examination  is  that  the  stay  should  not 
be  vacated  pending  the  appeal,  as  such  appeal,  in  my  judg- 
ment, presents  very  reasonable  questions  for  review. 

Not*.— The  general  term  reversed  the  decision  of  the  county  judge  in 
the  above  case  (17  Weekly  Digest,  473),  thereby  sustaining  the  reasoning  of 
the  foregoing  opinion.— [Ed. 
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SUPREME  COURT. 

Susan  Alvord,  plaintiff,  agt.  John  Hbtsel,  defendant. 
Complaint  —  Neoeeeary  averment*  in  action  to  recover  real  estate. 

The  complaint  in  an  action  to  recover  real  estate  ought  to  aver  that  the 
plaintiff  is  the  owner  or  seized  in  fee,  and  is  entitled  to  the  possession 
or  that  defendant  wrongfully  or  unlawfully  witholds  possession  from 
plaintiff. 

Montgomery  Special  Term,  April,  1885. 
Decisions  on  demurrer  to  complaint. 
John  M.  Gardner,  for  plaintiff. 
E.  Blair,  for  defendant. 

Fish,  J.  —  I  think  the  complaint  in  an  action  to  recover 
real  estate  ought  to  aver  that  the  plaintiff  is  the  owner  or 
seized  in  fee,  and  is  entitled  to  the  possession,  or  that  defend- 
aut  wrongfully  or  unlawfully  withholds  poseeseion  from 
plaintiff. 

The  complaint  is  defective  in  these  particulars.  The 
defendant  may  be  rightfully  in  possession  even  though  the 
fee  is  in  the  plaintiff  (14  How.  Pr.,  439 ;  Ensign  agt. 
Sherman,  4  Abb.  Pr.  P.,  307 ;  16  How.,  308  ;  Saunders  agt. 
Leroy,  23  Bosw.,  228 ;  Walter  agt.  Sackwood,  28  Bosw.,  240 ; 
People  agt.  Mayor,  31  Hun,  296 ;  Van  Voorhees  agt.  Kelby, 
opinion  by  Daniels,  J.). 

Demurrer  sustained. 

Note.— Abbot's  Forms  {pp.  518,  514)  unfavorably  affected  by  decision. 
[Ed. 
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NEW  YOEK  SUPERIOK  COUET. 

Patrick  Kiernah,  plaintiff,  agt.   Margaret  Reming, 

defendant. 

Injunction  in  summary  proceeding*—  Code  of  Civil  Procedure,  sections 

2289(0  2265. 

The  court  may  restrain,  by  injunction,  summary  proceedings,  if  the 
justice  goes  beyond  his  jurisdiction,  either  in  taking  cognizance  of  the 
proceedings  or  while  he  is  acting  in  it,  and  if  it  appears  that  the  justice 
who  granted  the  warrant,  the  enforcement  of  which  is  sought  to  be 
restrained,  was  without  jurisdiction,  the  injunction  should  be  continued. 

A  justice  has  no  power  in  summary  proceedings  to  adjourn  the  same 
except  for  the  purpose  of  enabling  a  party  to  procure  his  necessary 


Where,  upon  the  return  of  the  precept,  the  tenant  filed  a  verified  traverse 
of  the  return  and  moved  to  dismiss  the  proceedings,  and  the  justice, 
after  hearing  the  testimony  of  the  parties  as  to  the  service  of  the  pre- 
cept instead  of  rendering  his  decision  upon  the  close  of  the  evidence, 
adjourned  the  proceedings  for  the  purpose  of  decision  : 

Bdd,  to  operate  as  a  discontinuance  of  the  proceedings. 

A-  justice,  other  than  the  one  before  the  precept  is  returnable,  has  no 
jurisdiction  to  issue  the  warrant 

Special  Term,  June,  1885. 

Motion  to  continue  injunction  to  restrain  the  defendant 
fa>H  enforcing  a  warrant  to  dispossess  the  plaintiff  from 
certwn  premises  under  a  final  order. 

The  opinion  states  the  facts. 

William  EL.  KeUy  and  Leonard  A.  Oiegerichy  for  plaintiff 

*ad  motion. 

Eenry  C.  Botty  and  John  W.  Ooff,  for  defendants  and 

opposed. 

Ihobaham,  «/.  —  Summary  proceedings  for  the  recovery  of 
™e  possession  of  real  property  in  the  city  of  New  York  are 
Kgulated  by  the  Code  of  Civil  Procedure.     By  sections  2239 
Vol.  II         12 
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and  2265,  inclusive,  the  proceedings  statutory  must  be  strictly 
followed  to  give  the  court  jurisdiction. 

In  Chadwick  agt.  jffray  (1st  Code  of  Civil  Pro.  2?.,  425) 
it  is  held  that  if  the  justice  goes  beyond  his  jurisdiction, 
either  in  taking  cognizance  of  the  proceeding  or  while  he  is 
acting  in  it,  the  court  may  restrain,  and  if  it  appears  that  the 
justice  who  granted  the  warrant,  the  execution  of  which  is 
sought  to  be  restrained,  was  without  jurisdiction,  the  injunc- 
tion should  be  continued. 

Section  2243  provides  that  at  the  time  the  precept  is 
returnable  the  petitioner  must,  unless  the  adverse  party 
appears,  make  due  proof  of  the  service  of  the  precept.  In 
this  case  the  adverse  party  appeared,  but  for  the  purpose  of 
objecting  to  the  service,  and  the  court  proceeded  to  take 
proof  of  the  service  of  the  precept 

Section  2249  provides  when  a  final  order  awarding  the 
petitioner  the  possession  of  the  property  shall  be  granted. 

First,  If  sufficient  cause  is  not  shown  upon  the  return  of 
the  precept,  and 

Second.  Where  there  is  a  verdict  of  the  jury,  or  a  decision 
of  the  justice  upon  the  trial  in  favor  of  the  petitioner. 

In  this  case  no  answer  was  interposed  and  there  was  no 
trial  before  the  magistrate.  It  was  the  duty,  therefore,  of 
the  justice  present  when  the  precept  was  returnable,  if  suffi- 
cient cause  was  not  there  shown,  to  have  made  the  order 
awarding  the  petitioner  the  possession  of  the  property.  Such 
an  order  was  not  made,  however,  and  an  adjournment  was 
taken  for  the  purpose  of  decision.  This  adjournment  was 
not  taken  at  the  request  of  the  plaintiff,  nor  with  his  express 
consent.  He  insisted  at  the  time  that  the  proceeding  should 
be  dismissed. 

It  has  been  decided  by  the  general  term  of  this  court,  that 
where  there  is  no  provision  of  the  statute  authorizing  an 
adjournment  and  an  indefinite  adjournment  or  postponement 
is  taken  for  deliberation  and  decision,  that  the  proceedings 
are  discontinued  and  the  justice  or  the  court  loses  jurisdiction. 
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(Boiler  agt.  Mayor,  etc.,  40  N.  7.  Supr.  Ct.  RepU.,  537.) 
The  only  provision  for  the  adjournment  of  these  proceedings 
is  contained  in  section  2248  of  the  Code,  which  provides  that 
at  the  time  when  issue  is  joined,  the  judge  or  justice  may  in 
his  discretion,  at  the  request  of  either  party  and  upon  proof 
to  his  satisfaction  by  affidavit  or  orally,  that  an  adjournment 
is  necessary  to  enable  the  applicant  to  procure  his  necessary 
witnesses,  or  by  consent  of  all  the  parties  who  appear,  adjourn 
the  trial  of  the  issue. 

This  section  would  not  authorize  the  adjournment  in  the 
case  at  bar.  There  no  answer  was  interposed.  There  was 
no  issue  joined,  and  there  could  be  therefore  no  necessity  for 
an  adjournment  to  procure  witnesses. 

In  Better  agt.  Mayor  (supra)  it  was  held  that  by  expressly 
authorizing  an  adjournment  for  a  specific  purpose,  and  on 
a  specific  condition  the  statute  impliedly  prohibited  all  adjourn- 
ments except  such  as  are  expressly  authorized,  and  that  by  an 
unauthorized  adjournment  the  magistrate  before  whom  the 
proceedings  were  pending  exceeded  his  jurisdiction,  and  his 
fntnre  proceedings  are  void.  The  adjournment  in  this  case, 
therefore,  under  this  authority  worked  a  discontinuance  of 
the  proceedings,  or  at  any  rate  a  justice,  other  than  one 
before  whom  the  precept  was  returnable,  had  no  jurisdiction 
to  issue  the  warrant.     The  warrant  issued,  therefore,  was  void. 

I  think,  however,  the  security  given  by  the  plaintiff  is 
insufficient,  and  the  plaintiff  should  give  an  undertaking  in 
^  the  sum  of  $2,500,  that  he  pay  all  damage  sustained  by  the 
defendant  in  case  it  should  finally  appear  that  he  was  not 
entitled  to  an  injunction.  On  giving  such  a  bond  the  injunc- 
tion is  continued,  plaintiff  to  have  ten  dollars  costs  of  this 
motion  to  abide  the  event. 


V 


W 


HOWARD'S  PRACTICE  RBPORTSl 


The  People  agt.  Wise. 


COUKT  OF  SESSIONS- 
The  People  agt.  James  J.  Wise. 

Indictment  must  show  on  Us  face  a  criminal  offense  —  Election  law  —  Pemml 
Code,  section  94 —  Offense  under — Penal  Code,  section  049 —  What  cases 
it  comers  —  Repugnancy  a  fatal  defection  to  an  indictment. 

The  provisions  of  the  Code  of  (  'riminal  Procedure  relating  to  indict- 
ments should  be  construed  with  the  common  law  principles  of  plead- 
ing, and  where  no  provision  is  made  by  the  Code,  the  common  law 
rule  should  prevail. 

The  Code  has  not  changed  the  common  law  rule  that  an  indictment  must 
show  on  its  face  a  criminal  offense. 

Under  the  general  election  laws  the  return  of  the  results  of  an  election  to 
be  given  to  or  filed  with  the  supervisor  of  the  town  or  ward  in  which 
the  election  was  held,  must  be  the  original  return  and  not  a  mere  cer- 
tified copy. 

Accordingly,  where  it  appeared  on  the  face  of  an  indictment  that  a  copy 
of  a  return  was  given  to  and  filed  with  the  supervisor  of  a  ward,  and 
that  it  was  mutilated  by  him,  no  offense  is  shown  under  section  94  of 
the  Penal  Code,  as  it  was  not  filed  or  deposited  with  him* 'by  authority 
of  law." 

To  constitute  an  offense  against  a  statute  for  the  protection  of  a  docu- 
ment or  paper  of  any  kind,  it  must  appear  to  be  the  kind  of  document 
or  paper  specified  in  the  statute. 

Section  649  of  the  Penal  Code  covers  only  cases  of  a  messenger  appointed 
by  authority  of  law,  or  any  person  who  interferes  with  such  messenger. 

Repugnancy  (there  being  two  inconsistent  allegations  in  one  pleading) 
is  a  fatal  objection  to  an  indictment  since,  as  before  the  Code  of 
Criminal  Procedure. 

Cases  stated  as  to  how  and  when  the  words  and  figures  of  a  document  or 
paper  should  be  set  forth  in  an  indictment. 

Albany  county,  June,  1885. 

Before  Hon.  John  C.  Nott,  county  judge,  and  associate*. 

The  defendant  filed  a  demurrer  to  the  indictment  found 
against  the  defendant.     The  indictment  is  as  follows : 

The  grand  jury  of  the  county  of  Albany,  by  this  indict- 
ment, accuse  James  J.  Wise  of  the  crime  of  willfully  and 
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unlawfully,  feloniously  injuring  and  mutilating  a  document 
and  paper  filed  with  a  public  officer  by  authority  of  law,  in 
violation  of  section  94  of  chapter  676  of  the  Laws  of  the 
state  of  New  York,  passed  July  26,  1881,  entitled  "  an  act  to 
establish  a  penal  code,"  committed  as  follows :  The  said  James 
J.  Wise,  on  the  7tb  day  of  November,  1884,  at  the  city  of 
Albany,  in  this  county,  was  a  public  officer  of  the  state  of 
New  York,  to  wit :  was  the  supervisor  of  the  Twelfth  ward 
of  the  city  of  Albany,  in  the  county  of  Albany,  in  said  state 
of  New  York,  and  had  therefore  duly  qualified,  and  was  then 
and  there  acting  in  the  discharge  of  the  duties  of  such  super- 
visor and  public  officer,  and  while  he,  the  said  James  J.  Wise, 
was  so  acting  as  aforesaid,  he  did  then  and  there  have  in  his 
possession  and  custody  a  certain  paper  document  instrument 
and  writing  which  he,  the  said  James  J.  Wise,  as  such  super- 
visor, had  theretofore  duly  received  from  the  inspectors  of 
the  western  election  district  of  the  said  Twelfth  ward  of  the 
said  city  of  Albany,  the  same  purporting  to  be  and  being  the 
statement  of  the  canvass  of  the  votes  cast  at  an  election  held 
in  the  said  western  election  district  of  the  said  ward,  on  the 
4th  day  of  November,  1884,  in  the  said  city  of  Albany,  and 
which  said  paper  document  instrument  and  writing,  so 
described  as  aforesaid,  was  theretofore  duly  delivered  to  and 
filed  and  deposited  with  him,  the  said  James  J.  Wise,  as  such 
supervisor  and  public  officer,  by  authority  of  law,  by  the  said 
inspectors  of  election,  and  was,  in  the  words  and  figures  and 
in  substance  following  to  wit : 

"CERTIFICATE  OF  CANVASS. 

M  Statement  of  result  of  a  general  election  held  in  and  for 
the  western  election  district  of  the  Twelfth  ward  of  the  city 
of  Albany,  held  November  4,  1884. 

(Then  follows  the  vote  in  detail,  concluding  with  two  certi- 
ficates as  follows) : 

Ci  We  certify  that  the  foregoing  statement  is  correct  in  all 
respects."    (Dated  and  signed  by  inspectors.) 
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"We  certify  that  the  foregoing  is  a  true  copy  of  the 
original  statement  for  the  board  of  county  canvassers. 

"  Dated  this  4th  day  of  November,  1884."  (Signed  by  the 
inspectors.) 

And  the  said  James  J.  Wise,  on  the  said  7th  day  of  Novem- 
ber, 1884,  of  the  city  and  county  aforesaid,  did  unlawfully, 
fraudulently,  deceitfully  and  feloniously  injure,  mutilate,  oblite- 
rate and  alter,  and  did  willfully,  unlawfully,  fraudulently, 
deceitfully  and  feloniously  cause  to  be  injured,  mutilated,  oblite- 
rated and  altered,  the  said  insrtnment,  writing,  document,  paper 
and  statement  so  described  as  aforesaid,  and  did  willfully  and 
unlawfully  aid  and  assist  in  the  injuring,  mutilating,  obliterat- 
ing and  altering  of  the  same  by  falsely  making,  forging  and 
willingly  acting  and  assisting  in  the  false  making  and  forging  on 
the  eighteenth  line  of  the  third  page  thereof,  the  words  four 
hundred  and  ninety-nine  and  the  figures  499  ;  and  on  the  nine 
teenth  line  of  the  said  third  page  thereof,  the  words  two  hun- 
dred and  twenty-nine  and  the  figures  229 ;  and  on  the  fourth 
line  of  the  fourth  page  thereof,  the  words  six  hundred  and 
seven  and  the  figures  607 ;  and  on  the  fifth  line  of  the  said 
fourth  page  thereof,  the  words  one  hundred  and  eighteen  and 
the  figures  118,  and  did  falselj,  fraudulently,  unlawfully  and 
willfully  mutilate,  obliterate  and  destroy,  on  the  said  eight- 
eenth and  nineteenth  lines  of  the  said  third  page  thereof,  the 
words  four  hundred  and  fiftv-nine  and  the  words  two  hundred 
and  sixty-nine,  and  the  figures  459  and  the  figures  269,  and 
did  alter  and  change  the  same  willfully  and  unlawfully,  and 
did  willfully  and  unlawfully  substitute  in  lieu  thereof  respect- 
ively the  words  four  hundred  and  ninety-nine  and  the  figures 
499  on  the  said  eighteenth  line,  and  the  words  two. hundred 
and  twenty-nine  and  the  figures  "  229  "  on  the  said  nine- 
teenth line  thereof,  and  did  fraudulently,  unlawfully  and 
willfully  mutilate,  obliterate  and  destroy  on  the  said  fourth 
and  fifth  lines  of  the  said  fourth  page  thereof,  the  words  five 
hundred  and  forty-four  and  the   words  one  hundred  and 
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eighty-one  and  the  figures  544  and  the  figures  181,  and  did 
then  and  there  change  and  alter  the  same  and  did  cause  the 
same  to  be  changed  and  altered,  and  did  then  and  there  will- 
fully and  unlawfully  substitute  and  cause  to  be  substituted 
instead  and  in  lieu  thereof  respectively  the  words  six  hundred 
and  seven  and  one  hundred  and  eighteen,  and  the  figures  607 
and  118  respectively,  and  did  then  and  there  aid,  abet  and 
assist  in  the  willful  and  unlawful  mutilation,  obliteration, 
concealment  and  destruction  of  the  words  and  figures  so 
described  as  aforesaid,  and  the  false  and  fraudulent  altering 
and  changing  of  the  same,  and  the  willful  and  unlawful  sub- 
stitution instead  and  in  lieu  thereof  of  the  words  and  figures 
so  described  as  aforesaid,  with  the  intent  to  defraud. 

Second.  And  the  grand  jury  aforesaid,  by  this  indictment, 
accuse  James  J.  Wise  of  the  crime  of  willfully  and  feloniously 
mutilating  and  defacing,  obliterating  and  destroying  a  certifi- 
cate of  a  statement  relating  to  the  result  of  an  election,  in 
violation  of  section  649  of  chapter  676  of  the  Laws  of  the 
state  of  New  York,  passed  July  26,  1881,  entitled  an  act  to 
establish  a  penal  code,  committed  as  follows:  The  said 
James  J.  Wise,  on  the  7th  day  of  November,  1884,  at  the 
city  of  Albany,  in  this  county,  did  have  in  his  possession  a 
certain  instrument,  writing,  document  and  paper  commonly 
called  and  known  as  a  certificate  of  canvass,  the  same  being 
then  and  there  and  purporting  to  be  the  certificate  of  a  state- 
ment relating  to  the  result  of  an  election,  duly  made  and 
signed  by  the  inspectors  of  election  of  the  twelfth  ward, 
western  district  of  the  said  city  of  Albany,  and  which  said 
election  was  had  and  held  in  the  said  western  district  of  the 
said  twelfth  ward  of  the  said  city  of  Albany,  for  the  said  dis- 
trict, ward  and  city  and  for  the  said  county  of  Albany  and 
rtate  of  New  York,  on  the  4th  day  of  November,  1884,  and 
at  which  said  election  there  was  to  be  elected  a  county 
treasurer  and  a  coroner,  and  for  which  said  offices  there  were 
candidates  voted  and  balloted  for,  and  the  said  certificate  of 
canvass  contained  and  purported  to  contain  a  true  statement 
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of  the  ballots  and  votes  cast  for  each  candidate  for  said  offices, 
and  was  in  the  words  and  figures  and  substance  following, 
to  wit :    (Same  as  in  first  count.) 

And  he  the  said  James  J.  Wise,  so  as  aforesaid  having  the 
said  certificate  of  canvass  and  statement  so  described  as 
aforesaid  in  his  possession,  and  did  then  and  there  willfully, 
unlawfully  and  feloniously  mutilate,  tear,  deface,  obliterate 
and  destroy  the  same  and  especially  did  willfully  mutilate, 
tear,  deface,  obliterate  and  destroy,  and  did  willfully  cause  to 
be  mutilated,  torn,  defaced,  obliterated  and  destroyed,  and  did 
willfully,  and  unlawfully,  and  feloniously  aid,  abet  and  assist 
in  the  mutilation,  tearing,  defacing,  obliteration  and  destruction 
of  the  eighteenth  and  nineteenth  lines  of  the  third  sheet  and 
the  fourth  and  fifth  lines  of  the  fourth  sheet  thereof  by 
falsely,  fraudulently,  willfully  and  feloniously,  erasing,  oblite- 
rating, changing,  altering,  destroying  and  defacing  in  the  lines 
aforesaid,  and  on  the  sheets  aforesaid  the  words  and  figures 
thereon  placed,  and  substituting  in  lieu  and  instead  thereof 
unlawfully  and  willfully  other  words  and  figures  of  a  different 
import  and  conveying  a  different  meaning,  and  did  willfully 
cause  the  6ame  to  be  erased  and  mutilated,  obliterated,  defaced, 
changed,  altered  and  destroyed,  and  the  said  substitution  to 
be  so  made  as  aforesaid,  and  did  willingly,  feloniously  and 
willfully,  aid,  abet  and  assist  the  erasing,  mutilating,  oblite- 
rating, defacing,  changing,  altering  and  destroying  the  said 
words  and  figures  on  the  lines  and  sheets  aforesaid,  and  did 
willingly,  feloniously  and  willfully,  aid,  abet  and  assist  in  the 
substituting  therefor  the  other  words  and  figures  of  a  different 
import  as  aforesaid  as  to  the  relative  number  of  ballots  and 
votes  respectively  cast  for  the  candidate  for  the  offices  aforesaid 
described  and  referred  to  said  certificate  of  canvass." 

Edward  J.  JUeegan,  for  defendant. 

D.  Cody  Herrick,  district  attorney,  for  the  people. 

Nott,  Go.  J. — The  indictment  contains  two  counts  predicated 
on  sections  94  and  649  of  the  Penal  Code,  respectively.     To 
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the  indictment  and  severally  to  each  count  the  defendant 
demure,  and  specifies  grounds  authorized  by  section  323  (svis. 
land  5)  of  the  Code  of  Criminal  Procedure.  The  points 
made  to  sustain  the  demurrer  are  briefly  these : 

First  That  the  indictment  should  set  forth,  and  also  pur- 
port to  do  so,  the  election  returns  alleged  to  be  forged  and 
destroyed,  and  that  the  words  of  the  indictment,  "  and  was  in 
the  words  and  figures  and  in  substance  following,  to  wit,"  are 
insufficient. 

Second.  That  the  first  count  is  defective  because  there  was 
authority  of  law  for  the  defendant  as  supervisor  to  receive  the 
original  returns  only  from  the  inspectors,  whereas  the  paper 
set  forth  in  the  indictment  is  merely  a  certified  copy  of  the 
original. 

Third.  The  second  count  is  not  brought  within  the 
language  of  section  549  of  the  Penal  Code,  and  is  void  for 
repugnancy. 

The  district  attorney  answers  these  points  by  claiming  that 
the  arguments  to  sustain  them  are  mere  legal  refinements  and 
are  inconsistent  with  the  provisions  of  the  Code  of  Criminal 
Procedure. 

Independent  of  the  recent  authority  of  the  People  agt. 
Isaacs  (1  N.  Y.  Crim.  i?.,  148),  which  enforces  the  common 
law  rule  of  pleading  in  reference  to  explaining  an  ambiguous 
expression  by  an  innuendo,  and  sustaining  a  demurrer  to  an 
indictment  for  libel  for  its  absence.,  I  should  be  disinclined  to 
hold  that  it  was  the  intention  of  the  legislature  in  enacting 
the  Criminal  Code  to  prohibit  courts  from  looking  at  and 
applying  well-settled  rules  of  the  common  law  to  present 
criminal  pleadings  and  practice,  and  substitute  a  practically 
undefined  system  necessarily  so  from  the  absence  of  pre- 
cedents, involving  us  in  doubt  and  uncertainty  for  the  plain 
*nd  logical  rules  of  the  common  law.  When  the  Code 
directly  or  indirectly  makes  any  provision,  it  must  prevail ; 
but  if  it  is  silent,  good  sense  requires  we  should  take  our 
learning  and  rules  from  decisions  of  the  courts. 
Vol.  II        13 
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The  Code  of  Civil  Procedure,  adopted  in  1848,  was  fully  as 
sweeping  as  the  recent  Code  of  Criminal  Procedure;  and  in 
construing  it  the  courts  hold,  in  this  language :  "  The  legisla- 
ture, in  adopting  the  Code  of  Procedure,  intended  to  preserve 
as  many  of  the  rules  of  the  common  law  as  are  consistent 
with  the  new  form  of  pleading"  (Khowles  agt.  Gee,  8  Barb., 
300 ;  Boyce  agt.  Brown,  7  id.,  80 ;  Howard  agt.  Tiffany,  3 
Sand/.,  695  ;   Wooden  agt.  Waffle,  6  How.  Pr.,  145). 

Under  the  Code  of  Criminal  Procedure,  an  indictment  must 
contain  "  a  plain  and  concise  statement  of  the  act  constituting 
the  crime,  without  unnecessary  repetition "  (sec.  275) ;  and 
words  U6ed  in  an  indictment  must  be  construed  in  their  usual 
acceptation  in  common  language,  except  words  and  phrases 
defined  by  law,  which  are  to  be  construed  according  to  their 
legal  meaning  {sec.  282) ;  and,  also,  words  used  in  a  statute  to 
define  a  crime  need  not  be  strictly  pursued  in  an  indictment, 
but  other  words  conveying  the  same  meaning  may  be  used 
(Sec.  283).  By  sections  289,  290  and  291,  special  rules  are 
provided  for  certain  contingencies  in  cases  of  forgery  and 
perjury.  An  indictment  is  declared  to  be  sufficient  if  the  act 
or  omission  charged  as  the  crime  is  plainly  and  concisely  set 
forth,  and  is  stated  with  such  a  degree  of  certainty  as  to 
enable  the  court  to  pronounce  a  judgment  upon  a  conviction 
according  to  the  right  of  the  case  {Sec.  284).  I  take  it  that 
these  provisions  of  the  Code  require  that  an  indictment  should 
show  upon  its  face  a  criminal  offense,  and  should  do  so  with 
reasonable  certainty ;  otherwise  the  section  of  the  Code  pro- 
viding for  a  demurrer  would  be  meaningless,  for  section  323 
provides,  as  a  good  ground  of  demurrer,  "  that  the  facts  stated 
do  not  constitute  a  crime." 

If  on  an  examination  of  the  indictment  I  find  that  no 
offense  is  charged  by  it,  and  with  reasonable  certainty,  it  will 
be  the  duty  of  the  court  to  sustain  the  demurrer.  If,  on  the 
contrary,  the  indictment  fairly  construed  in  the  light  of  the 
Code  provisions  and  the  rules  of  common  law  so  far  as  appli- 
cable, sufficiently  charges  a  crime  or  crimes,  the  demurrer 
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must  be  overruled.  I  do  not  think  that  judges  should  be 
over-nice  in  looking  for  loop-holes  to  set  aside  indictments, 
but  if  fundamental  principles  are  violated  there  should  be  no 
hesitation  in  doing  so. 

Does  the  first  count  charge  a  criminal  offense  ?  The  inten- 
tion of  the  pleader  evidently  is,  and  as  it  is  expressed  in  the 
count,  to  make  out  a  case  under  section  94  of  the  Penal  Code ; 
that  section  enacts,  "  a  person  who  willfully  and  unlawfully 
removes,  mutilates,  destroys,  conceals  or  obliterates  a  record, 
map,  book,  paper,  document  or  other  thing  filed  or  deposited 
iA  a  public  office,  or  with  any  public  officer,  by  authority  of 
law,  is  punishable,"  &c.  This  count,  in  brief,  charges  a 
mutilation  by  the  defendant  of  a  return  of  the  western 
election  district  of  the  twelfth  ward  of  the  city  of  Albany, 
filed  with  him  as  supervisor  of  that  ward,  and  sets  forth  a 
copy  of  the  return,  which  it  avers  was  filed  with  him,  and  at 
the  end  and  as  a  part  thereof  has  a  certificate  in  these  words : 
"We  certify  that  the  foregoing  is  a  true  copy  of  the  original 
statement  made  by  us  for  the  board  of  county  canvassers. 
Dated  this  4th  day  of  November,  1884,"  and  signed  by  three 
inspectors  of  election. 

In  order  to  bring  a  case  within  this  section  of  the  Penal 
Code,  it  must  appear  that  the  instrument  mutilated  was  filed 
or  deposited  with  the  defendant  as  a  public  officer  by  author- 
ity of  law,  unless  therefore  the  return  filed  with  the  defend- 
ant was  the  one  the  law  required  him  to  receive,  any  mutila- 
tion thereof  is  not  within  this  section.  The  section  does  not 
denounce  the  mutilation  of  every  paper,  but  only  where  the 
paper  is  filed  or  deposited  "  by  authority  of  law."  In  the  State 
agt  Farrard  (3  Hals.,  333)  it  appears  that  a  statute  existed 
punishing  as  a  crinie  to  "  willfully,  unlawfully  and  maliciously 
tear,  cut,  burn,  or  in  any  other  way  whatever  destroy  any 
transfer  or  an  assurance  of  money  stocks,  goods,  chattels  or 
other  property  whatsoever."  Farrard  having  tore  an  instru- 
ment which  acknowledged  the  receipt  of  certain  rye  to  be 
sown  on  shares,  it  was  hdd,  first,  it  was  not  an  instrument 
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within  the  statute  and  hence  no  crime  was  committed,  and, 
secondly,  that  the  instrument  set  out  in  the  indictment  must 
appear  to  be  papers  of  which  the  crime  can  be  committed. 
In  Ayers  agt.  CoviU  (18  Barb.,  263)  it  was  held  that  under 
the  statute  for  stealing  a  record,  etc.,  if  the  paper  was  wholly 
unauthorized  and  void  it  was  not  within  the  statute ;  that  the 
instrument  must  be  the  one  prescribed   by  the  statute  in 
order  to  make  a  crime  (See  Bex  agt  Morton,  12  Cox's  Crim. 
Cases,  456.)     The  elementary  writers  are  equally  explicit* 
"  When   the  statute  makes  a  forgery   of  a  particular  kind 
indictable,  the  indictment  must  show  it  to  be  such,  and  a  vari- 
ance is  fatal "  (2  Whart  Grim.  Law,  sec.  1467  and  canes)* 
Though  an  allegation  cover  the  statute,  still  if  it  contains  also 
allegations  which  shows  the  acts  are  not  within  the  statute,  it 
will  be  insufficient  (Risk.  Stat.  Crimes  [2d  ed.\  sec.  621.) 

The  same  author  says  the  act  forbidden  by  a  statute  must 
be  fully  done  in  all  its  parts,  else  the  offense  is  not  complete 
(Hish.  on  Stat.  Crimes,  sec.  225).  In  Fadner  agt.  The  People 
(2  N.  Y.  Crim.  Rep.,  553)  the  defendant  was  indicted  for 
the  forgery  of  a  certificate  of  a  county  clerk  to  an  alleged 
copy  of  a  decree  of  divorce ;  the  certificate  was  not  in  the 
form  prescribed  by  the  Code,  and  it  was  held  to  be  void,  and 
therefore  did  not  furnish  the  basis  for  an  indictment  for  for- 
gery (3  Fields'  Lawyers'  Briefs,  sec.  538  ;  2  Bish.  Crim.  Law, 
[7th  ed.],  sec.  533 ;  1  Whart.  Prac.  and  Pleadings  [±lh  ed.]9 
pp.  271,  281  ;  Vincent  agt.  The  People,  5  Park.,  100). 

An  examination  of  the  statutes  prescribing  the  duties  of 
inspectors  of  election  and  of  supervisors,  as  affecting  election 
returns,  must  now  be  made,  that  we  may  determine  the  kind 
of  return  that  should  have  been  filed  or  deposited  with  the 
defendant. 

The  duties  imposed  upon  inspectors  of  election  in  relation 
to  canvass  and  returns  are  as  follows  : 

(1.)  The  canvass  shall  be  completed  by  ascertaining  how 
many  ballots,  etc.  (1  JR.  S.  [7th  ed.\  389,  sec.  42).  (2.)  A 
separate  canvass  shall  be  made  of  presidential  and  vice-presi- 
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dential  ballots  (/<£.,  sec.  43).  (3.)  The  statement  to  be  made 
by  inspectors  of  the  result  of  the  election  shall  contain  a  cap- 
tion stating  the  day  on  which,  the  number  of  the  district,  the 
town  or  ward  and  the  county  at  which  the  election  was  held, 
in  relation  to  which  such  statement  shall  be  made.  Also, 
showing  the  whole  number  of  ballots  taken  for  each  person, 
designating  the  office  for  which  they  are  given,  and  at  the 
end  thereof  a  certificate  that  such  a  statement  is  correct  in  all 
respects,  which  certificate  shall  be  subscribed  by  the  inspectors 
(/<£,  sec,  44).  (4.)  "  A  true  copy  "  of  the  several  statements 
made  by  the  inspectors  shall  be  made  and  certified  by  them 
and  immediately  filed  by  them  in  the  office  of  the  clerk  of 
the  town  or  city  (/<#.,  sec.  45).  (5.)  The  original  statement, 
duly  verified,  shall  be  delivered  by  the  inspectors,  or  by  ore 
of  thero,  to  be  deputed  for  that  purpose,  to  the  supervisor  of 
the  town  or  ward  within  twenty-four  hours  after  the  same 
shall  have  been  subscribed  (Id.,  sec.  45).  In  addition  to  the 
foregoing  a  duplicate  return  is  to  be  filed  in  the  county  clerk's 
office  [Laws  of  1880,  chap.  56,  sec.  14,  p.  158).  To  sum- 
marize, the  inspectors  must  (1),  as  a  body,  or  by  one  deputed 
for  that  purpose,  deliver  the  original  statement,  duly  certified, 
to  the  supervisor  of  the  ward ;  (2)  file  a  true  copy  of  the 
statement,  duly  certified  by  them,  in  the  town  or  city  clerk's 
office ;  (3)  file  a  duplicate  return  in  the  county  clerk's  office. 
Referring  to  the  duties  of  supervisors  in  reference  to  elec- 
.  tion  returns,  the  statute  is  clear  and  distinct,  requiring  the 
original  statement  or  return  to  be  delivered  to  the  supervisor, 
and  in  no  case  does  it  contemplate  or  authorize  him  to  receive 
a  copy  thereof  (1  R.  S.  [7th  ed.],  390,  391,  392,  sees.  1,  5,  6, 
12, 16  and  17).  The  statutes  recognize  "four  several  different 
forms  of  returns :  First.  An  original  to  be  given  to  the  sup- 
ervisor. Second.  A  true  copy  to  be  filed  in  the  town  or  city 
clerk's  office.  Third.  A  certified  copy  to  be  obtained  by  the 
county  clerk  when  the  county  canvass  cannot  proceed  for 
lack  of  returns.  Fourth.  A  duplicate  under  the  act  of  1880, 
to  be  filed  in  the  county  clerk's  office. 
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It  appears  on  the  face  of  the  indictment  that  the  return 
charged  to  be  mutilated  was  not  an  orginal  return,  but  a  cer- 
tified copy  thereof.  A  copy  could  not  take  the  place  of  the 
original,  so  far  as  the  supervisor  was  concerned.  As  the 
paper  set  forth  in  the  first  count  was  not  such  an  one  as  the 
defendant,  as  supervisor,  should  have  filed,  as  deposited  with 
him  "  by  authority  of  law,"  the  first  count  cannot  consistently, 
with  the  common-law  rules  of  pleading,  or  under  the  provi- 
sions of  the  Code,  be  sustained,  and  the  demurrer  to  this  count 
must  therefore  be  allowed. 

The  second  count  proceeds  under  section  649  of  the  Penal 
Code,  which  provides :  "  A  messenger  appointed  by  authority 
of  law  to  receive  and  carry  a  report,  certificate  or  certified 
copy  of  any  statement  relating  to  the  result  of  any  election, 
who  willfully  mutilates,  tears,  defaces,  obliterates  or  destroys 
the  same,  or  does  any  other  act  which  prevents  the  delivery  of 
it  as  required  by  law ;  and  a  person  who  takes  away  from 
such  messenger  any  such  report,  certificate  or  certified  copy, 
with  intent  to  prevent  its  delivery,  or  who  willfully  does  any 
injury  or  other  act  in  this  section  specified,  is  punishable," 
etc.  This  section  is  evidently  leveled  against  two  classes  of 
persons :  first,  a  messenger  appointed  by  authority  of  law ; 
second,  any  person  who  interferes  with  such  messenger. 

It  is  modeled  on  1  Revised  Statutes  (6th  ed.),  page  449, 
section  8,  which  was  directed  against  misconduct  of  mes- 
senger or  those  who  interfere  with  them.  The  words  "or 
who  willfully  does  any  injury  or  other  act  in  this  section,"  do 
not  enlarge  the  scope  of  the  section,  or  affect  any  person 
except  one  who  interferes  with  a  messenger.  This  becomes 
plain  when  we  recall  that  section  94  of  the  Penal  Code  makes 
provision  for  all  cases  of  injury  to  returns,  whether  copies  or 
originals,  as  they  must  be  file^  and  deposited  in  a  public  office 
or  with  a  public  officer,  and  it  would  be  unreasonable  to  so 
construe  section  649  as  to  make  a  double  crime  of  one  act. 
The  law  forbids  that  Statutes  are  to  be  so  construed  as  to 
multiply  crimes  or  felonies.    (BiBh.  St  Or.  [2d  ed.\  sec.  218 ; 
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Com.  agt  Macomber,  8  Mass.,  489;  Com.  agt.  Keniston,  5 
Pick.,  420.)  The  necessity  for  Bection  649  becomes  apparent 
when  it  is  remembered  that  section  94  does  not  cover  the 
case  of  a  messenger,  who  may  not  in  certain  cases  be  a  public 
officer,  but  may  be  a  mere  servant  or  employe  of  a  public 
officer. 

This  count  fails  to  allege  (1)  that  the  defendant  was  a 
supervisor,  or  (2)  that  he  was  a  messenger,  or  (3)  that  he  took 
the  certificate  from  a  messenger,  or  (4)  that  the  certificate  was 
to  have  been  used  for  any  legal  purpose,  or  that  such  use  was 
prevented;  and,  therefore,  it  appears  on  the  face  of  this 
count,  in  the  language  of  the  Code,  "  that  the  facts  stated  do 
not  constitute  a  crime  "  (Code  of  Crim.  Pro.,  sec.  323). 

It  was  a  well  settled  rule  of  common -law  pleading,  that 
when  the  words  of  a  document  are  essential  ingredients  of  an 
offense,  as  in  forgery,  passing  counterfeit  money,  selling 
lottery  tickets,  sending  threatening  letters,  libel  ( Whar.  Cr. 
PI  and  Pr.  [8th  edJ],  sen.  167),  or  a  challenge  to  fight,  or  for 
printing,  publishing  or  distributing  obscene  papers  (Com.  agt. 
Tatiox,  1  Cush.,  66 ;  66  n),  the  document  should  be  set  out  % 
in  words  and  figures,  and  the  indictment  must  profess  to  set 
out  the  paper  (Com.  agt.  Wright,  1  Cush.,  62 ;  2  Field9 a 
lawyers'  Briefs,  see.  348 ;  3  id,  see.  543) ;  and  the  words 
"in  substance"  was  not  complying  with  the  rule  (Com.  agt. 
Wright,  supra),  nor  was  "  purport "  sufficient  (1  Whart.  Pr. 
ond  PI.  [4*A  ed.],  264),  and  the  words  "  to  the  tenor  follow- 
ing," or  "  as  follows  "  were  the  proper  words  to  use  (1  Whart 
Pr.  and  PL,  supra).  If  it  was  intended  by  the  legislature 
to  abolish  these  rules,  it  seems  strange  that  special  provision 
should  be  made  in  the  Criminal  Code  for  pleading  in  cases  of 
libel  (sec.  289),  loss  or  destruction  of  papers  in  cases  of 
forgery  (sec.  290)  and  in  perjury  (See.  291). 

It  seems  to  me  that  the  safer  rule  in  all  these  cases  not 
expressly  provided  for  in  the  Code,  is  to  follow  the  mandates 
of  the  common  law  pleading.  If  these  rules  prevail,  both 
Jounts  of  the  indictment  would  fail. 
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The  defendant  claims  that  the  second  count  is  bad  on  its 
face  for  repugnancy,  which  is  defined. to  be  "two  inconsistent 
allegations  in  one  pleading  "  (1  Bish.  on  Crim.  Pr.,  sec.  489), 
and  the  argument  is  that  as  both  allegations  cannot  be  true, 
and  there  is  no  means  of  ascertaining  which  is  meant,  the 
whole  will  be  as  though  neither  existed,  leaving  the  indict- 
ment inadequate.  (1  Bish.  Crim.  Pr.,  supra).  I  am  of 
opinion  this  rule  is  still  in  force.  The  Code  commands  the 
crime  to  be  stated  in  the  indictment  plainly  and  concisely, 
and  without  unnecessary  repetition  {sec.  275),  and  if  there  be 
inconsistent  and  incongruous  allegations  in  a  count,  the  crime 
cannot  be  said  to  be  stated  plainly  or  at  all. 

The  defendant's  argument  is  that  the  charging  part  of  the 
indictment  alleges  a  tampering  with  a  certificate  of  a  state- 
ment relating  to  the  result  of  an  election,  and  afterwards  sets 
forth  a  mere  copy  of  a  statement. 

In  Roberts  agt.  State,  an  indictment  for  forgery  alleged 
the  purport  of  the  forged  instrument  to  be  a  "check  for 
money  on  the  City  Bank  of  Dallas,"  and  also  set  out  the 
instrument  hoc  verba,  thereby  showing  it  to  be  a  check  on  a 
* "  city  bank  "  without  designation  of  place.  It  was  held  bad 
(2  Texas  Court  of  Appeals,  4 ;  State  agt.  Bean,  19  Vt.,  539  ; 
Hearts  Or.  PL,  180 ;  Downey  agt  State,  4  Mo.9  572). 

This  count  was  drawn  on  the  theory  that  there  was  no  dis- 
crimination in  the  form  of  returns ;  but  there  is  a  marked 
difference,  and  if  the  rules  of  the  common  law  were  to  be 
applied,  this  count  falls  within  the  rule. 

In  determining  this  demurrer  we  are  confined  to  what 
appears  on  the  face  of  the  indictment  We  cannot  look 
beyond  it,  nor  inquire  as  to  proof,  or  what  testimony  might 
be  offered.  No  authority  is  given  the  court  to  wander  from 
the  record  before  it,  and  it  is  upon  the  record,  unaided  by 
extrinsic  matter,  the  questions  raised  must  be  decided.  In 
allowing  the  demurrer,  as  the  court  feels  bound  to  do,  it  is 
proper  to  say  that  the  district  attorney  is  no  way  responsible 
for  this  result.     It  is  not  his  duty  to  make  the  returns  of 


t. 


r 


HOWARD'S  PRACTICE  REPORTS.  105 


The  People  agt  Seeley. 

election  officers.     When  criminal  offenses  are  charged  to 
hare  been  committed,  he  must  take  the  papers  as  they  are, 
tnd  the  responsibility  for  errors  committed  most  be  upon  the 
parties  who  are  by  law  required  to  prepare  the  returns. 
An  order  will  be  entered  allowing  the  demurrer. 


SUPREME  COURT. 


Thx  People  of  the  State  of  New  York,  respondents,  agt. 

Edward  Seeley,  appellant. 

iWwfowi— Penal  Code,  section  283,  subdivision  I— What  constitutes  the 
nim  of  abduction  under  thie  eecHon —  Count*  in  indictment — lrregu~ 
toritim  of  jury  for  which  new  trial  mU  not  be  granted. 

It  is  not  necessary,  to  constitute  the  crime  of  abduction,  as  defined  by 
subdivision  1  of  section  283  of  the  Penal  Code,  that  the  accused 
should  in  any  case  use  any  force  or  practice  any  fraud  or  deception,  and 
it  is  sufficient  within  the  statute  if  the  female  is  induced  by  his  request, 
advice  or  persuasion  to  go  from  the  place  where  the  accused  met  and 
approached  such  female  with  the  request  and  solicitation  for  her  to 
accompany  him,  or  meet  him  at  some  other  place  indicated  by  the 
accused,  with  the  intent  and  purpose  there  to  accomplish  the  act  of  her 
defilement 

The  offense  may  be  accomplished  without  an  actual  manual  capture  of 
the  female,  nor  is  it  necessary  that  she  should  be  taken  against  her  will, 
nor  is  it  necessary  that  the  girl  should  be  taken  from  her  parents  or 
other  custodian  of  hex  person. 

The  action  of  a  jury  in  getting  books  of  the  law  and  consulting  them 
while  engaged  in  their  deliberations  in  regard  to  a  verdict,  although 
irregular,  is  not  sufficient  to  warrant  a  new  trial. 

Where  there  are  three  counts  in  an  indictment  the  omission  of  the  jury 
to  render  a  verdict  upon  the  second  and  third  counts  is  not  such  an 
irregularity  as  should  lead  to  a  new  trial,  for  the  omission  to  find  one 
way  or  the  other  is  equivalent  to  an  acquittal  on  those  counts,  and  a 
Judgment  as  to  them  is  a  bar  to  further  prosecution. 

Fifth  Department,  General  Term,  March,  1885. 

Before  Smith,  P.  J.,  Barker,  Haight  and  Bradlet,  JJ. 
Vol.  II        14 
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The  appellant  was  convicted  at  the  Monroe  oyer  and  term- 
iner for  having  abducted  Lena  Smith,  a  girl  under  the  age 
of  sixteen  years,  for  the  purpose  of  having  sexual  intercourse 
with  her. 

In  the  first  count  in  the  indictment  it  is  charged  that  the 
defendant  unlawfully  and  feloniously  did  take  Lena  Smith,  a 
female  under  sixteen  years  of  age,  for  the  purpose  of  having 
sexual  intercourse  with  her.  This  count  is  framed  under 
subdivision  1  of  section  282  of  the  Penal  Code,  as  amended 
in  1884.  The  second  and  third  counts  charge  offenses  as 
defined  in  subdivisions  2  and  3  of  the  same  section.  The 
jury  rendered  a  verdict  of  guilty,  as  charged  in  the  first 
count,  and  in  their  verdict  did  not  find  either  way  on  the 
other  counts.  Lena  Smith,  the  prosecutrix,  lived  with  her 
parents  in  a  house  near  the  grounds  or  yards  of  the  city  hos- 
pital in  the  city  of  Rochester.  The  accused  had  charge  of 
the  yards,  and  was  acquainted  with  her  and  occasionally  met 
Lena  on  the  street  in  front  of  her  father's  house.  She  testi- 
fied in  substance,  that  on  the  evening  of  the  day  mentioned 
in  the  indictment  she  was  on  the  street  in  front  of  her  home 
in  company  with  another  girl,  Jennie  Brooks,  of  the  age  of 
twelve  years,  with  whom  sha  was  acquainted,  when  the  defend- 
ant came  to  them  and  commenced  a  conversation,  and  pro- 
posed to  her  that  she  go  with  him  into  the  hospital  grounds^ 
and  she  refused,  and  he  then  walked  away.  He  soon  returned 
to  the  same  place  and  renewed  the  request,  addressing  himself 
to  the  prosecutrix,  and  asked  her  to  go  into  the  hospital  yard 
and  there  have  sexual  intercourse  with  him,  and  offered  to 
give  her  a  dollar,  which  he  said  she  could  divide  with  her 
companion,  Jennie  Brooks. 

The  prosecutrix  then  consented,  and  the  defendant  directed 
the  way  and  the  gate  through  which  she  should  pass  into  the 
grounds,  and  the  girl  Jennie  Brooks  accompanied  her  and  he 
went  by  another  way,  passing  through  an  alley,  and  they  soon 
met  in  the  grounds  at  the  place  designated  by  the  defendant, 
a  secluded  part  of  the  inclosure.     While  in  the  grounds  the 
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defendant  had  sexual  intercourse  with  both  girls.  They  then 
separated  and  the  girls  returned  to  the  sidewalk,  in  front  of 
Lena's  home,  where  the  accused  soon  joined  them  and  he 
gave  Lena  fifty  cents,  which  she  shared  with  the  girl  Jennie. 
The  prosecution  called  the  latter  as  a  witness  and  she  fully 
corroborated  the  prosecutrix  in  her  evidence,  and  the  defend- 
ant's confessions  were  proved,  which  also  tended  to  establish  his 
guilt  and  confirm  the  story  of  the  witnesses  for  the  prosecution. 
One  of  the  points  made  by  the  appellant's  counsel  on  the 
trial  was  that  the  evidence  did  not  constitute  an  offense  within 
the  sense  and  meaning  of  the  statute. 

William  Henry  Dams,  for  appellant. 

W.  H.  Shaffer,  assistant  district  attorney,  for  respondent. 

Babker,  J.  —  The  statute  creating  and  defining  the  offense 
of  which  the  defendant  was  convicted,  is  terse  in  expres- 
sion as  well  as  plain  in  its  provisions.  It  declares  that  "  a 
person  who  takes  a  female  finder  the  age  of  sixteen  years 
for  the  purpose  of  prostitution  or  sexual  intercourse,  or  with- 
out the  consent  of  her  father,  mother,  guardian  or  other 
person  having  legal  charge  of  her  person,  for  the  purpose  of 
marriage,  *  *  *  is  guilty  of  abduction  and  punishable 
by  imprisonment  for  not  more  than  five  years,  or  by  a  fine  of 
not  more  than  one  thousand  dollars,  or  by  both." 

The  only  serious  question  presented  is  as  to  what  acts  on 
the  part  of  the  accused  person  will  constitute  an  unlawful  and 
criminal  taking  within  the  sense  and  meaning  of  the  statute. 
We  think  it  clear;  in  view  of  the  nature  of  the  wrong  which 
the  statute  intended  to  punish,  that  it  is  not  necessary  to 
constitute  the  crime  that  the  accused  should  in  any  case  use 
any  force  or  practice  any  fraud  or  deception,  and  that  it  is 
sufficient  within  the  statute  if  the  female  is  induced  by  his 
request,  advice  or  persuasion  to  go  from  the  place  where  the 
accused  met  and  approached  the  prosecutrix  with  the  request 
and  solicitation  for  her  to  accompany  him  or  meet  him  at  some 
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other  place  indicated  by  the  accused,  with  the  intent  and  pur- 
pose there  to  accomplish  the  wicked  act  of  her  defilement. 

The  offense  may  be  accomplished  without  an  actual  manual 
capture  of  the  female,  nor  is  it  necessary  that  she  should  be 
taken  against  her  will.  The  section,  as  originally  adopted, 
required  that  the  taking  should  be  without  the  consent  of  the 
father,  mother,  guardian,  or  other  person  having  legal  charge 
of  the  prosecutrix.  To  constitute  the  offense,  as  the  statute 
now  reads,  it  is  not  necessary  that  the  girl  should  be  taken 
from  her  parents  or  other  custodian  of  her  person.  If  the 
construction  which  we  have  placed  upon  the  statute,  is  the 
correct  one,  then  the  evidenee  was  sufficient  to  sustain  the 
conviction  and  the  defendant's  guilt  was  established  beyond 
much,  if  any,  doubt. 

As  the  unlawful  act  mentioned  in  the  statute  constitutes  the 
crime  of  abduction,  we  are  aided  in  giving  construction  to  the 
statute  by  the  definition  and  meaning  of  the  phrase  abduction, 
as  the  same  is  used  by  jurists,  law  writers  and  lexicographers. 
Blackstone  defines  abduction  to  be  the  taking  and  carrying 
away  of  a  child  of  a  parent,  or  the  wife  of  a  husband,  either 
by  fraud,  persuasion  or  open  violence.  (3  Blacks.  Com., 
139,  140.) 

When  the  word  is  used  as  a  law  phrase,  Webster  adopts 
and  approves  of  this  definition. 

The  English  statute  on  the  same  subject  (9  Geo.  IV.,  chap. 
31,  sec.  20),  provides  :  "  If  any  person  shall  unlawfully  take 
or  cause  to  be  taken  any  unmarried  female,  being  under  the 
age  of  sixteen  years,  out  of  the  possession  and  against  the  * 
will  of  her  father  or  mother,  or  of  any  other  person  having 
the  legal  charge  of  her  person,  shall  be  guilty  of  a  misde- 
meanor." The  English  courts,  in  giving  construction  to  this 
statute  have  frequently  held  that  there  need  be  no  force,  actual 
or  constructive,  and  that  slight  enticement  and  persuasion,  by 
which  the  female  either  accompanies  or  meets  the  abductor 
is  sufficient  (Regina  agt.  Mankelton,  6  Cox  Grim.  Cases,  1 43 ; 
Regina  agt.  Timmins,  8  Cox  Grim.  Cases,  401).     In  Regina 
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agt.  Oliver  (10  Cox  Crim.  Cases,  403),  the  court  said  that  if 
the  prosecutrix  acted  under  the  advice  and  persuasion  of  the 
accused,  it  constituted  an  unlawful  and  criminal  taking  within 
the  meaning  of  the  statute. 

Upon  the  trial  of  an  indictment  founded  upon  a  section  of 
the  Revised  Statutes,  which  enacts  that  every  person  who 
shall  take  any  woman,  unlawfully  against  her  will,  with  intent 
to  compel  her  by  force,  menace  or  duress  to  marry  him,  or  to 
marry  any  other  person,  or  to  be  defiled,  it  was  held  that  it 
▼as  not  necessary  for  the  prosecution  to  show  that  actual 
physical  violence  had  been  used  by  the  prisoner,  to  constitute 
a  taking  of  the  prosecutrix  against  her  will,  within  the  mean- 
ing of  the  section,  but  that  it  was  sufficient  if  she  had  been 
induced  by  deceit  or  false  pretenses  of  the  prisoner,  to  go 
to  the  place,  and  proof  that  she  had  been  induced  to  go  there 
on  the  pretense  that  she  could  find  employment  as  a  servant 
constituted  a  violation  of  the  statute,  and  brought  the  case 
within  the  sense  and  meaning  of  the  law  and  justified  a  con- 
viction (Beyer  agt.  The  People,  36  N.  Y.,  369 ;  Schineker  agt. 
The  People,  83  N.  Y.,  194). 

We  have  looked  into  the  case  of  Kaufman  agt.  The  People 
(11  Hun,  82),  where  the  indictment  was  founded  on  chapter 
105  of  the  Laws  of  1848,  and  we  are  unable  to  find  any  point 
adjudicated  contrary  to  the  views  which  we  have  expressed. 
The  charge  of  the  court  was  fair  and  intelligent,  clearly 
presenting  for  the  consideration  of  the  jury  all  the  legal  pro- 
positions involved,  to  which  the  defendant  interposed  no 
.exceptions,  and  we  are  unable  to  discover  any  reason  for 
reversing  the  judgment  after  considering  the  legal  questions 
presented. 

The  motion  for  a  new  trial  after  the  verdict  was  rendered, 
upon  the  ground  that  the  jury  were  guilty  of  misbehavior  was 
properly  denied,  and  in  reaching  a  conclusion  on  this  question 
*e  follow  the  case  of  the  People  agt.  Draper  (28  Ilun,  1), 
rhich  is  a  decision  of  this  court. 

The  omission  of  the  jury  to  render  .a  verdict  upon  the 
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second  and  third  counts  is  not  such  an  irregularity  as  should 
lead  to  a  new  trial,  for  the  omission  to  find  one  way  or  the 
other  is  equivalent  to  an  acquittal  on  those  counts,  and  a 
judgment  as  to  them  is  a  bar  to  a  further  prosecution  {People 
agt.  Bowling,  84  N.  Y.,  478.) 

As  judgment  has  been  pronounced  upon  the  conviction, 
and  there  does  not  appear  tyat  there  has  been  any  stay  in  its 
execution,  it  is  only  necessary  for  us  to  order  an  affirmance. 

Judgment  and  order  affirmed. 

All  concur. 


SURROGATE'S  COURT. 


In  the  Estate  of  Cecilia  L.  B*oth,  deceased. 

Surrogate — Jurisdiction  over  iriU  of  resident  of  yew  Jersey  leaving  personal 
property  in  New  York  county  —  Sufficiency  of  execution  should  be  tested  by 
laws  of  New  Jersey — What  is  a  sufficient  execution, 

A  paper  purporting  to  be  the  will  of  a  resident  of  New  Jersey  who  died 
in  that  state  leaving  personal  property  in  the  county  of  New  York,  was 
propounded  in  that  county  for  probate.  Such  paper  was  not  subscribed 
by  its  maker,  but  her  name  appeared  in  her  own  handwriting  in  its  open- 
ing sentence,  which  began:  "  If  I,  Cecilia  L.  Booth,  should  die,"  &a 

The  instrument  from  first  to  last  was  written  by  the  decedent  while  two 
persons  were  in  attendance  at  her  request  for  the  purpose  of  attesting 
it.  They  duly  subscribed  their  names  as  witnesses,  and  she  acknowl- 
edged in  their  joint  presence  that  the  paper  so  authenticated  was  her 
will,  at  the  same  time  display  ing  it  so  that  they  saw  her  name  as  written 
upon  its  face : 

Held,  first,  that  the  surrogate  of  this  county  had  jurisdiction  in  the  premises. 

Second.  That  the  sufficiency  of  the  execution  of  the  disputed  paper  should 
be  tested  by  the  law  of  New  Jersey,  and  not  by  that  of  New  York. 

Ihird.  That  the  instrument  was  duly  executed  within  the  New  Jersey 
statute  of  1851,  which  required  that  a  will  should  be  "signed  by  the 
testator,''  and  that  such  signature  should  be  made  by  him,  or  the 
making  thereof  acknowledged  by  him  in  the  presence  of  two  witnesses. 

New  York  county,  June,  1885. 
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Bollinb,  S.  —  On  the  10th  of  August,  1884,  this  decedent 
died  at  Long  Branch,  N.  J.,  where  slie  had  resided  for  several 
jean.  A  paper  purporting  to  be  her  last  will  was  propounded 
in  this  court  on  the  16th  of  August,  1884,  and  a  petition  was 
filed  praying  for  its  admission  to  probate.  Objections  were 
duly  interposed  and  the  issues  thus  raised  were  afterwards 
brought  to  a  trial  which  is  now  concluded.  The  instrument 
in  controversy  is  in  words  following : 

"If  I,  Cecilia  L.  Booth,  should  die  within  the  year  1884, 
I  leave  to  my  sister  G-eraldine  Josephine  Timoney,  all  the 
money  due  me  from  my  late  father's  deceased  will,  also  my 
wearing  apparel  and  furniture,  and  I  also  leave  to  my  little 
nephew  Albert  Philip  Timoney,  all  money  deposited  in  the 
Emigrant  Savings  Bank  in  my  maiden  name  Cecilia  L.  Hatfield. 

11  Witnessed  by  Amelia  Kurrus,  Mamie  Clifford,  June  16, 
1884." 

It  appears  in  evidence  that  the  whole  of  this  instrument, 
except  the  names  of  the  two  attesting  witnesses,  is  in  the 
handwriting  of  the  decedent ;  that  those  names  were  written 
by  Amelia  Kurrus  and  Mamie  Clifford  respectively,  at  dece- 
dent's express  request ;  and  that  while  these  two  witnesses 
were  together  in  her  presence  she  declared  the  paper  to  be  her 
will.  Its  admission  to  probate  is  resisted  upon  the  following 
grounds: 

First  It  is  claimed  that  as  the  decedent  at  the  time  of  her 
death  was  domiciled  in  New  Jersey,  there  executed  the  dis- 
puted paper  and  there  died,  the  surrogate  of  this  county  has 
no  jurisdiction  to  grant  probate  to  such  paper,  in  the  first 
inBtance,and  before  it  has  been  submitted  to  the  proper  judicial 
tribunal  of  decedent's  domicile. 

Whatever  authority  the  surrogate  has  in  the  premises  is 
derived  from  the  Code  of  Civil  Procedure.  Section  2611  of 
that  Code  declares,  among  other  things,  that  a  will  executed 
without  the  state  of  New  York,  and  within  the  United  States, 
in  accordance  with  the  laws  of  the  place  of  its  execution,  may 
he  proved  in  the  state  of  New  York. 
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Section  2476  confers  upon  the  surrogate's  court  of  this 
county  jurisdiction  to  take  proof  of  the  will  of  a  non-resident 
testator  who  has  died  without  the  state,  leaving  personal 
property  within  such  county.  That  the  decedent,  in  the  case 
at  bar,  left  personal  property  in  the  county  of  New  York  is 
alleged  in  the  petition,  and  is  not  denied.  The  respondent's 
contention  as  regards  jurisdiction  is  therefore  overruled  (See 
Bussed  agt.  llartt,  87  2T.  F.,  19). 

Second.  It  is  insisted  that  the  evidence  fails  to  show  the 
due  execution  of  the  paper  which  has  occasioned  the  present 
controversy.  The  strength  of  this  objection  must  be  tested 
not  by  the  laws  of  New  York,  but  by  the  laws  of  New  Jersey 
(See  Moultrie  agt.  Hunt,  23  N.  Z".,  394 ;  Dupuy  agt.  Wurtzy 
53  N.  T.,  556). 

The  act  entitled  "A  supplement  to  the  act  entitled  'An  act 
concerning  wills,"  was  passed  by  the  New  Jersey  legislature 
in  1851  and  has  been  in  force  ever  6ince  (Nixon's  Digest, 
1032).  Its  first  section  is  as  follows :  "All  wills  and  testa- 
ments *  *  *  shall  be  in  writing  and  shall  be  signed  by 
the  testator,  which  signature  shall  be  made  by  the  testator,  or 
the  making  thereof  acknowledged  by  him,  and  such  writing 
be  declared  to  be  his  last  will  in  presence  of  two  witnesses 
present  at  the  same  time,  who  shall  subscribe  their  names 
thereto  as  witnesses  in  the  presence  of  the  testator." 

The  contestant  insists  that  the  paper  here  in  controversy 
fails  to  conform  to  the  requirements  of  the  foregoing  statute 
in  two  particulars : 

First.  Because  it  does  not  bear  the  "signature"  of  the 
alleged  testatrix,  and, 

Second.  Because  the  name  of  Cecilia  L.  Booth,  which 
appears  in  the  body  of  the  instrument,  and  which  is  relied 
upon  as  the  decedent's  signature,  is  not  satisfactorily  shown 
to  have  been  written  by  her  in  the  presence  of  the  two  sub- 
scribing witnesses,  or  in  their  presence  to  have  been  acknowl- 
edged as  her  signature.  The  reports  of  judicial  decisions  in 
the  State  of  New  Jersey  are  silent  with  respect  to  the  mean- 
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ing  of  the  words  "  signed  "  and  "  signature  "  in  the  statute 
of  1851,  of  the  word  "  signed"  in  the  statute  of  1850,  and  of 
the  same  word  in  the  statute  of  1714.  The  last  named  act  (1 
Laws  of  N.  J.,  7)  provided  that  wills  should  be  in  writing  and 
should  be  "  signed  "  by  the  testator.  "When  that  act  went  into 
operation  the  statute  of  frauds  (29  Charles  II,  chap.  3)  was 
nearly  forty  years  old.  That  statute  had  prescribed  by  its  fifth 
Gection  that  all  devises  and  bequests  of  lands  should  be  "  in  writ- 
ing and  signed  by  the  parties  so  devising  the  same,"  *  *  * 
and  should  be  "  attested  and  subscribed  by  three  or  four 
credible  witnesses."  As  early  as  1680  the  court  of  king's 
bench  decided  that,  within  the  meaning  of  section  5,  the 
position  of  the  testator's  signature  was  immaterial  (Lemayne 
agt.  Stanley,  3  Lev.,  1).  It  was  hold  by  all  the  judges  that  t 
the  words,  "  I,  John  Stanley,"  written  by  John  Stanley  him- 
self in  the  exordium  of  his  will,  constituted  a  valid  signature 
"within  the  statute,  which  does  not  appoint  where  the  will 
shall  be  signed,  at  the  top,  bottom  or  margin,  and,  therefore, 
a  signing  in  any  part  is  sufficient." 

This  decision  has  been  adversely  criticised  by  writers  of 
legal  treatises ;  but  the  interpretation  which  it  fastened  upon 
the  statute  of  frauds  was  stoutly  upheld  in  the  English  courts 
for  more  than  a  century  and  a-half ,  and,  until  the  enactment  of 
the  statute  of  1  Victoria  (chap.  26),  a  subscription  by  the  testator 
at  the  foot  or  end  of  his  will  was  never  deemed  essential  to  its 
validity  (see  Cook  agt.  Parsons,  Finch's  Prec.  in  Ch.,  185 ; 
Coles  agt,  Trecoihick,  9  Yes.,  249 ;  Morrison  agt.  Tumour, 
18  Ves.,  176 ;  TroU  agt.  Skidmore,  6  Jur.  [JF.  &],  760.) 

The  American  courts  have  generally  followed  in  the  path 
of  these  decisions,  though  at  times  somewhat  grudgingly.  It 
was  declared  by  the  general  court  of  Virginia,  in  1815  (Sdden 
agt.  Colter,  2  Va.  Cos.,  553),  that  in  interpreting  the  statute 
of  wills  of  that  state  (a  statute  which  was  admittedly  bor- 
wwedfrom  29  Charles  II,  chap.  3),  the  doctrine  of  Lemayne 
agt.  Stanley  (supra)  should  be  accepted  as  authoritative. 
Paekeb,  «/".,  pronouncing  the  opinion  of  the  court,  said  that 
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the  word  "  signed,"  as  used  in  the  Virginia  Wills  act,  must  be 
taken  as  having  the  legal  sense  that  had  been  stamped  upon 
it  by  the  English  courts,  and  declared  it  to  be  settled  law 
that  the  insertion  of  a  testator's  name  in  the  beginning  of  a 
holographic  will  constituted  a  sufficient  signing.  To  similar 
effect  see,  also,  Matter  of  Sarah  Miles  (4  Dana  [-ffy.]>  1)J 
Adams  agt.  Fields  (21  Vty  256);  Allen  agt.  Everitt  (19  B. 
Monroe,  371);  Armstrong  agt.  Armstrong  (29  Ala.  [21T. 
A],  538). 

These  cases  fully  establish  the  proposition  that  where  the 
testator's  signature  is  made  one  of  the  essential  features  of 
the  valid  execution  of  a  will,  his  name  need  not  be  subscribed 
at  the  foot  or  end  of  such  will,  but  if  written  in  any  part  of 
the  instrument  will  constitute  a  sufficient  signature,  provided 
that  such  instrument  is  in  the  handwriting  of  the  testator 
himself,  and  that  by  inserting  his  name  he  has  designed  to 
authenticate  such  instrument  without  further  signature,  and 
provided,  also,  that  such  insertion  of  his  name  has  been  made 
by  the  testator  in  the  presence  of  the  attesting  witnesses,  or 
has  in  their  presence  been  duly  acknowledged. 

Several  of  the  cases  above  cited  go  much  further  than  this  ; 
few  have  fallen  under  my  observation  that  do  not  go  as  far; 

In  CaUett  agt.  Catlett  (35  Mo.y  340),  cited  by  the  contest- 
ant, the  so  called  will  was  not  in  the  handwriting  of  the 
testator  and  was  not  put  upon  paper  in  his  presence.  Besides, 
the  testimonium  clause  clearly  indicated  that  the  introduction 
of  his  name  at  the  beginning  of  the  instrument  was  not 
intended  to  take  the  place  of  a  more  formal  signature.  In 
Waller  agt.  Waller  (1  Gratt.,  454),  also  cited  by  contestant, 
the  paper  in  dispute  was  holographic,  but  though  it  concluded 
with  an  unfilled  attestation  clause  it  bore  the  names  of  no 
witnesses.  From  these  facts  the  court  inferred  that  the 
instrument  was  deliberative  merely,  and  that  in  its  unfinished 
state  its  maker  could  never  have  intended  it  as  a  completed 
will. 

Ramsey  agt.  Ramsey  (13  Gratt.,  664)  and  Roy  agt.  Roy's 
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Eatn  (16  Grotty  418),  are  decisions  interpretative  of  the 
Virginia  Wills  act  of  1849.  That  act  required  not  only  that 
a  will  should  be  signed  by  the  testator,  but  that  it  should  be 
signed  "  in  such  manner  as  to  make  it  manifest  that  the  name 
was  intended  as  a  signature."  In  view  of  the  exactions  of 
this  statute,  the  courts  held  in  the  two  cases  just  cited  that  the 
act  of  a  testator  in  writing  his  name  at  the  commencement  of 
a  holographic  will  was  an  equivocal  act,  and  would  not  con- 
stitute a  sufficient  signing,  unless  the  testator's  intention  to 
give  it  effect  as  a  signature  was  somehow  made  apparent  on 
the  face  of  the  paper.  Whatever  construction  I  might  give 
to  the  words  "  signed,"  and  "  signature,"  in  the  New  Jersey 
statute  of  1851,  if  the  question  of  their  meaning  were  now 
res  Integra,  the  weight  of  authority  fully  sustains  the  pro- 
ponent's claim  that  Mrs.  Booth's  insertion  of  her  name  in  the 
opening  sentence  of  the  paper  before  me  constituted,  when 
taken  in  connection  with  the  attendant  circumstances,  a  valid 
and  sufficient  signing. 

In  Hoysradt  agt.  Kingman  (22  IT.  Y.,  372),  Denio,  J., 
referring  to  the  re-enactment  in  this  state  of  the  statute  of 
frauds  and  to  the  decisions  of  the  English  courts  interpreting 
that  statute,  declared  that  those  decisions  were  "  authority 
with  us  to  the  same  extent  as  in  the  English  courts." 

In  Davis  agt. .  Shields  (26  ST.  Y.}  352-358),  our  court  of 
errore  clearly  recognized  the  technical  distinction  between  the 
word  "sign"  and  the  word  "subscribe."  So  also  did  our 
court  of  appeals  in  James  agt.  Patten  (6  N.  F.,  9).  So  did 
the  legislature  of  this  6tate  when,  in  1830,  the  existing  wills 
act  was  placed  upon  the  statute  book.  The  express  direction 
in  that  act  contained,  that  a  testator's  name  must  thenceforth 
be  subscribed  at  the  end  of  his  will,  was  avowedly  inaerted  to 
prevent  the  recurrence  of  the  mischiefs  that  were  supposed 
to  have  resulted  from  the  loose  interpretation  of  the  word 
sign  in  the  statute  of  frauds. 

Similar  restrictive  provisions  were  enacted  in  Pennsylvania 
three  yeare  later,  and  by  the  British  parliament  in  1837.    It 
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was  after  these  conspicuous  events  that  the  legislature  of  New 
Jersey  addressed  itself  in  1851  to  the  modification  of  the 
statute  of  1714,  respecting  the  execution  of  wills.  The  word 
"  signed  "  had  then  a  precise  technical  meaning  which  had 
been  firmly  established  by  a  long  line  of  adjudications. 
Surely  that  much  construed  word  would  not  have  been  made 
to  do  duty  in  the  amended  statute  if  the  legislature  had 
intended  to  prescribe  more  stringent  rules  than  had  thereto- 
fore existed  respecting  the  place  of  a  testator's  signature. 

Third.  The  evidence  does  not  distinctly  show  that  the  wit- 
ness Mamie  Clifford  saw  the  name  of  Cecilia  L.  Booth  written 
by  the  decedent ;  and  it  is  possible  that  at  the  time  it  was 
written  Miss  Clifford  was  not  in  the  same  room  with  the 
decedent,  but  in  the  room  adjoining.  Under  all  the  circum- 
stances, however,  the  signature  was  probably  made  in  her 
presence  within  the  decisions  of  Compton  agt.  Mitton  (7 
HaUt ,  70);  Mickle  agt.  Mattock  (17  N.  J.  Law,  88),  and 
Ludlow  agt.  Ludlow  (35  N.  J.  Eg.,  489).  Besides,  there  can 
be  no  doubt  that  when  Mrs.  Booth  was  writing  the  will  both 
the  witnesses  were  at  hand  for  the  purpose  of  attesting  it ; 
and  that  when  in  their  presence  she  declared  it  to  be  her  will, 
she  intentionally  placed  it  before  them  so  that  her  name  stood 
revealed.  This  was  a  substantial  acknowledgment  of  the  sig- 
nature {Beckett  agt.  Howe,  39  L.  J.  R.  [jV.  A],  Prob.  <&  M.y 
1 ;  In  the  Goods  ofJanaway,  44  L.  J.,  P.  <&  J£.,  6 ;  Ilott  agt. 
George,  3  Curt,  172;  Keigwin  agt.  Keigwin,  3  Curt.,  611  ; 
In  the. Goods  of  Bosanquet,  2  Rob.,  577;  GwUlam  agt. 
Gwillam,  3  Sw.  dk  Tr.,  200;  Bask  in  agt.  Baskin,  36  21T. 
Y.,  416). 

Petition  granted. 
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Spencer  agt.  Wait 


SUPREME  COURT. 
Gobdon  P.  Spknoes  agt.  Eliza  Wait. 

JustietJ  court — Judgment—  Effect  of  filing  justice*  $  transcript  in  county 
drift  office—  Code  of  Procedure,  section  68  —  Code  of  OMt  Procedure, 
action  mi. 

The  filing  of  a  Justice's  transcript  in  the  county  clerk's  office,  makes  the 
judgment  of  the  Justice  tr  Judgment  of  the  county  court  for  aU  purpose*. 

The  statute  of  limitations  applicable  to  such  a  Judgment,  is  the  statute 
applicable  to  Judgments  rendered  in  courts  of  record. 

Jefferson  Circuit,  June,  1883. 

Oh  the  15th  day  of  November,  1867,  one  Henry  G.  P. 

Spencer  recovered  a  judgment  in  justices'  court  of  Jefferson 

county  against  Eliza  Wait,  defendant,  for  forty-four  dollars 

and  seventy-three  cents  damages  and  three  dollars  and  fifty 

cents  costs.      On  the  second  day  of   December  thereof,  a 

transcript  of  said  judgment  was  duly  filed  in  the  Jefferson 

county  clerk's  office.    On  April  20,  1883,  H.  G.  P.  Spencer 

assigned  to  plaintiff  said  judgment.      This  action,  which  is 

on  said  judgment,  was  commenced  April  23,  1883. 

James  A.  Ward,  for  plaintiff. 

Chartts  D.  Wright,  for  defendant. 

Vahn,  Jm  —  Although  the  judgment  sued  upon  in  this 
action  was  rendered  in  a  court  not  of  record,  it  became  the 
judgment  of  a  court  of  record  upon  .the  filing  of  the  tran- 
script. In  the  language  of  the  statute,  "thenceforth  the 
judgment  is  deemed  a  judgment  of  the  county  court  of  that 
county  "  {Code  of  Civil  Pro.,  sec.  3017).  For  what  purpose  ? 
If  no  particular  purpose  is  specified  it  must  be  for  every 
purpose.  Is  any  purpose  specified  ?  No  purpose  is  directly 
specified,  and  no  limitation  is  made.  Is  the  statute  to  be 
construed  as  impliedly  specifying  the  purpose  of  enforce- 
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ment?  If  the  legislature  had  intended  that  the  judgment 
should  thenceforth  be  deemed  the  judgment  of  the  county 
court  for  the  purpose  of  enforcement  only,  would  it  not  have 
said  so? 

The  Revised  Statutes  formerly  provided  that  a  justice's 
judgment,  docketed  by  a  county  clerk,  should  "  be  a  lien  on 
the  real  estate  of  the  defendant  within  the  county  in  the  same 
manner  and  with  the  like  effect  as  if  such  judgment  had  been 
in  the  court  of  common  pleas  "  (2  R.  S.  [1st  ed.],  248,  sec.  128). 
The  legislature  thus  intended  to  give  a  justice's  judgment, 
upon  being  docketed  with  the  county  clerk,  the  effect  of  a 
judgment  of  the  court  of  common  pleas  to  the  extent  spe- 
cified. By  the  Code  of  Procedure  a  change  was  made,  as 
section  63  provided  that  upon  filing  the  transcript  "the 
judgment  shall  be  a  judgment  of  the  county  court.9'  The 
legislature  did  not  enact  that  it  should  have  the  effect  of  a 
judgment  of  the  county  court,  but  that  it  should  be  one. 
The  Code  of  Civil  Procedure  provides  the  same  in  substance, 
by  section  3017,  which  should  be  construed  in  the  light  of 
the  previous  legislation  upon  the  same  subject.  If  the  judg- 
ment in  question  is  deemed  a  judgment  of  the  county  court 
without  any  specified  limitation,  it  is,  by  the  force  of  the 
statute,  a  judgment  of  the  county  court  for  all  purposes.  As 
a  certain  act  makes  it  a  judgment  of  the  county  court,  it  is 
by  that  act  that  the  judgment  is  given  or  rendered  in  that 
court.  A  judgment  is  rendered  when  it  is  completed  or  per- 
fected in  the  manner  pointed  out  by  statute  or  the  practice  of 
the  court.  In  this  case  it  was  perfected  by  filing  the  tran- 
script and  docketing  the  judgment.  There  was  no  judicial 
determination  by  the  county  court ;  and  there  is  none  when 
judgment  is  entered  by  default  upon  a  verified  complaint  on 
account.  In  both  cases  the  action  of  the  clerk  was  purely 
ministerial ;  still  judgment  is  rendered  by  virtue  of  the  statute 
in  each  case. 

There  should  be  judgment  for  the  plaintiff,  with  costs,  and 
findings  may  be  prepared  accordingly. 
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flayer  agt.  MacDonald. 


CITY  COURT  OP  NEW  YORK 

William  M.  Sayeb,  Jr.,  and    another,  agt.    John  J. 

MacDonald. 

toppbmerUary  proceeding*  —  Sufficiency  of  affidavit  to  obtain  order  for 
nomination  of  Judgment  debtor  —  Oode  of  OiviZ  Procedure,  tectum  2458. 

It  is  not  necessary  to  state  in  the  affidavit  to  obtain  order  for  examination 
of  a  judgment  debtor,  in  proceedings  supplementary  to  execution,  that 
the  city  court  of  New  York  is  a  court  of  record,  that  no  previous  appli- 
cation for  an  order  to  examine  judgment  debtor  has  been  made  in  the 
action  or  that  the  judgment  was  rendered  upon  the  judgment  debtor's 
•Ppearance  or  personal  service  of  the  summons  upon  him. 

General  Term,  July,  1885. 

Before  MoAdam,  C.  •/!,  Nehbbas  and  Hyatt,  JJ. 

This  was  an  appeal  from  an  order  denying  a  motion  to 
▼Mate  order  for  examination  of  judgment  debtor  in  proceed- 
i°gs  supplementary  to  execution,  on  the  grounds  that  the  affi- 
davit on  which  said  order  was  obtained  did  not  state  that  the 
city  court  is  a  court  of  record,  that  no  previous  application  for 
an  order  to  examine  judgment  debtor  had  been  made1  in  the 
action,  and  that  the  judgment  was  rendered  upon  the  judg- 
ment debtor's  appearance  or  personal  service  of  the  summon* 
iponhim. 

John  Z.  Brower,  for  plaintiffs  and  respondents. 

<£  P.  Michdbacher,  for  defendant  and  appellant. 

HoAdah,  C  J. —  The  affidavit  proves  a  judgment  recov- 
ered in  the  city  court,  and  it  was  not  necessary  to  allege  that 
the  city  court  is  a  court  of  record.  The  Code  supplies  proof 
of  that  fact.  It  was  not  necessary  to  allege  that  no  previous 
application  had  been  made  for  the  order  (Shank  agt.  Conover, 
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56  Row.  Pr.y  437).  The  only  other  point  made  by  the 
appellant  is  that  the  affidavit  does  not  allege  that  the  judg- 
ment was  recovered  upon  the  personal  service  of  the  sum- 
mons on  the  defendant  or  on  his  appearance  (Code,  see.  2458). 
The  Code  is  silent  as  to  how  this  fact  is  to  be  established 
when  called  in  question,  and  the  inference  is  that  the  judg- 
ment-roll, which  proves  itself,  is  the  evidence  to  which  resort 
must  be  had. 

The  judgment  on  which  the  plaintiffs  found  their  supple- 
mentary proceedings  was,  as  before  remarked,  recovered  in 
the  city  court,  which  on  inspection  proves  "  that  the  sum- 
mons was  personally  served  on  the  defendant  on  the  12th 
of  August,  1884,  at  1556  Third  avenue,  in  the  city  of  New 
York."  The  judgment-roll  on  file  proves  the  requirements 
of  section  2458  (supra)  in  regard  to  personal  service.  The 
roll  is  referred  to  in  the  affidavit,  and  may  be  inspected  to  sus- 
tain the  order.  We  are  of  the  opinion,  therefore,  that  the 
order  appealed  from  should  be  affirmed,  with  costs. 

Nehrbas  and  Hyatt,  JJ.,  concurred. 


N.  Y.  COMMON  PLEAS. 


American  Insulator  Company,  plaintiff  and  appellant,  agt. 
The  Bankers  and  Merchants'  Telegraph  Company, 
defendant  and  respondent. 

Answer  —  What  is  sufficient  verification  by  corporation  —  Code  of  Civtl  Jhnth 

cedure,  sections  525,  526. 

A  verification  of  a  pleading  made  by  the  secretary  of  a  domestic  corpora- 
tion in  the  usual  form,  as  required  by  the  Code,  when  a  pleading  ia 
verified  by  the  party,  is  a  sufficient  verification. 

It  is  only  agents  or  attorneys  that  are  required,  when  verifying  pleadings, 
to  set  forth  the  grounds  of  their  belief  as  to  all  matters  not  stated  upon 
their  knowledge,  and  the  reason  why  the  verification  is  not  made  bj 
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the  party.  A  corporation  cannot  take  an  oath,  and  the  statute  points 
out  the  way  in  which  it  must  verify  a  pleading.  Such  verification  is 
the  verification  of  the  corporation  and  a  verification  by  the  party. 

General  Term,  Juiie,  1885. 

Before  Daly,  O.  J.,  and  Allen,  J. 

Allien,  J.  —  This  is  an  appeal  from  an  order  of  the  general 
term  of  the  city  court  of  New  York,  affirming  an  order  of 
the  special  term  of  that  court  vacating  a  judgment  in  favor  of 
the  plaintiff  as  having  been  irregularly  entered. 

The  defendant  served  its  answer  on  the  12th  of  September, 
1884,  and  on  the  13th  of  September  the  plaintiff  mailed  to 
the  defendant's  attorney  a  notice,  pursuant  to  section  528  of 
the  Code  of  Civil  Procedure,  that  it  elected  to  treat  the 
answer  as  a  nullity.  On  the  fifteenth  of  the  same  month  the 
plaintiff  returned  the  answer  with  the  reasons  for  so  doing 
indorsed  thereon,  viz. :  "  That  the  verification  did  not  state 
why  the  same  was  not  made  by  the  party  defendant." 

"Second.  That  it  did  not  state  the  ground  of  the  belief  of 
the  person  making  such  verification  as  to  the  matters  not 
stated  upon  his  knowledge." 

The  verification  was  made  by  the  secretary  of  the  defend- 
ant, which  is  a  domestic  corporation,  and  was  in  the  usual 
form  as  required  by  the  Code,  where  a  pleading  is  verified  by 
the  party.  The  plaintiff  thereupon  entered  judgment.  The 
judgment  was,  on  motion,  set  aside,  and  the  plaintiff  appealed 
to  t\e  general  term  of  the  city  court,  where  the  order 
vacating  the  judgment  was  affirmed. 

The  verification  was  sufficient.  In  Olaubensklee  agt.  Ham- 
burg and  American  Steam  Packet  Company  (9  Abb.  Pr.} 
104),  the  court  says :  "  When  a  corporation  is  a  party  the 
verification  of  the  pleadings  may  be  made  by  any  officer 
thereof;  and  the  officer  making  the  verification  is  not 
required  to  state  the  grounds  of  his  belief.  His  verification 
is  that  of  the  party."    This  decision  was  made  under  the  old 
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Code.  Whether  the  rule  laid  down  in  this  case  controls  now 
can  be  ascertained  by  comparing  the  section  of  the  Code  in 
force  at  the  time  of  this  decision  and  the  provisions  of  the 
Code  of  Civil  Procedure  as  they  now  exist. 

Section  525  of  the  Code  of  Civil  Procedure  is  as  follows: 
"  The  verification  must  be  made  by  the  affidavit  of  the  party, 
or,  if  there  are  two  or  more  parties  united  in  interest,  and 
pleading  together,  by  at  least  one  of  them  who  is  acquainted 
with  the  facts  except  as  follows : 

First  Where  the  party  is  a  domestic  corporation  the  verifi- 
cation must  be  made  by  an  officer  thereof. 

Second.  Where  the  people  of  the  state  are,  or  a  public  officer 
in  their  behalf  is,  a  party,  the  verification  may  be  made  by 
any  person  acquainted  with  the  facts. 

Third.  Where  the  party  is  a  foreign  corporation;  or 
where  the  party  is  not  within  the  county  where  the  attorney 
resides,  or  if  the  latter  is  not  a  resident  of  the  state,  the  county 
where  he  has  an  office,  and  capable  of  making  the  affidavit ;  or, 
if  there  are  two  or  more  parties  united  in  interest  and  pleading 
together,  where  neither  of  them  acquainted  with  the  facts  is 
within  the  county  and  capable  of  making  the  affidavit;  or 
where  the  action  or  defense  is  founded  upon  a  written  instru- 
ment for  the  payment  of  money  only,  which  is  in  the  posses- 
sion of  the  agent  or  attorney ;  or  where  all  the  material 
allegations  of  the  pleading  are  within  the  personal  knowledge 
of  the  agent  or  the  attorney ;  in  either  case  the  verification 
may  be  made  by  the  agent  or  the  attorney  for  the  party." 

The  section  of  the  Code  in  force  when  the  case  above 
referred  to  was  decided  is  as  follows :  "  When  the  pleading  is 
verified  by  any  other  person  than  the  party  he  shall  set  forth 
in  the  affidavit  his  knowledge  or  the  grounds  of  his  belief  on 
the  subject,  and  the  reason  why  it  is  not  made  by  the  party. 
When  a  corporation  is  a  party  the  verification  may  be  made 
by  any  officer  th3reof." 

It  will  be  seen  hat  the  second  paragraph  of  section  526  of 
the  present  Code  is  the  same  in  substance  as  the  first  para- 
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graph  of  the  section  of  the  old  Code  above  quoted,  and  that 
the  last  paragraph  of  the  section  of  the  old  Code  applies  to 
all  corporations  and  provides  that  the  verification  may  be 
made  by  any  officer  thereof,  while  subdivision  1  of  section  525 
applies  to  domestic  corporations  and  provides  that  the  verifi- 
cation must  be  made  by  an  officer  thereof.  The  second  para- 
graph of  section  526  unquestionably  refers  to  subdivision  3  of 
section  525.  It  is  only  agents  or  attorneys  that  are  required 
when  verifying  pleadings  to  set  forth  the  grounds  of  their 
belief  as  to  all  matters  not  stated  upon  their  knowledge,  and 
the  reason  why  the  verification  is  not  made  by  the  party.  A 
corporation  cann  ot  take  an  oath,  and  the  statute  points  out 
the  way  in  which  it  must  verify  a  pleading.  Such  verifica- 
tion is  the  verification  of  the  corporation  and  a  verification  by 
the  party. 

I  do  not  find  that  there  has  been  any  change  in  the  law  in 
reference  to  the  verification  of  pleadings  which  affects  the 
decision  in  OlavbensJdee  agt.  The  Hamburgh  and  American 
Steam  Packet  Company.  That  case  prescribes  the  rule  cor- 
rectly as  the  law  now  stands. 

The  verification  being  sufficient,  it  is  not  necessary  to  dis- 
cuss the  question  of  due  diligence  in  returning  the  answer. 

The  order  appealed  from  should  be  affirmed. 

Daly,  C.  J.,  concurs. 
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Matter  of  the  Nassau  Cable  Company. 


SUPKEME  COURT. 

In  the  Matter  of  the  Nassau  Cable  Company  in  the  city 

of  Brooklyn. 

Railroads— Laps  of  1884,  chapter  252  —  Commissioner*  to  determine  as  to 
whether  a  street  railroad  ought  to  be  constructed  and  operated — No  neces- 
sity to  confirm  an  adverse  decision. 

Where  commissioners  were  appointed  under  chapter  292  of  the  Laws  of 
1884,  by  the  general  term  of  the  supreme  court  on  the  application  of  a 
railroad  company  to  determine  on  the  use  of  certain  streets,  and  they 
reported  against  the  application  and  in  favor  of  the  property  owners  : 

Held,  that  as  the  report  wa9  adverse  to  the  company  there  was  no  neces- 
sity for  its  confirmation  by  the  court 

It  is  made  a  condition  precedent  to  a  right  to  construct  such  railroad  for 
the  company  to  either  obtain  the  consent  of  the  property  owners  or  a 
favorable  report  of  the  commissioners,  confirmed  by  the  court  There 
is  no  occasion  for  action  by  the  court,  except  to  confirm  a  favorable 
report  or  to  refuse  confirmation. 

The  court  has  power  to  determine  whether  the  commissioners  have  per- 
formed their  duties  under  the  statute,  and  should  it  appear  that  they 
had  refused  to  hear  the  parties  or  take  any  evidence,  or  the  report  was 
such  as  to  plainly  show  fraud  or  irregularity,  the  report  may  be  sent 
back.  But  an  erroneous  ruling  in  excluding  testimony,  or,  in  admit- 
ting immaterial,  or  even  incompetent  or  hearsay  evidence  is  not  suffi- 
cient to  warrant  sending  a  case  back  for  future  hearing. 

Second  Depa?tment,  General  Term,  May,  1885. 

The  general  term  appointed  three  commissioners  on  the 
application  of  the  company  to  determine  on  the  use  of  several 
streets  in  the  city  of  Brooklyn  for  a  cable  street  railroad.  The 
commissioners  reported  against  the  application  and  in  favor  of 
the  property  owners,  who  defended.  The  company  appealed 
from  the  commissioners'  report. 

James  A.  Nelson  and  Charles  P.  Shaw,  for  company, 
appellants. 

B.  D.  SiUiman,  T.  C.  Cronin,  Mr.  Moore,  D.  Benedict, 
S.  D.  Morris,  Mr.  Fisher,  Mr.  Arnold^  Mr.  Lowell,  Mr* 
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Coggsioelly  Mr.  ShUler,  Mr.  Chittenden  and  Mr.  Osborne,  for 
property  owners,  respondents. 

Pratt,  J.  —  This  proceeding  was  instituted  under  chapter 
252  of  Laws  of  1884.  Section  5  of  that  act  provides  that  a 
general  term  of  the  supreme  court  shall  appoint  commis- 
sioners, who,  under  section  4  of  said  act,  shall  determine 
whether  such  road  ought  to  be  constructed. 

Section  6  thus  provides :  "  The  commissioners  shall  determine, 
after  such  public  hearing  of  all  parties  interested,  whether  such 
railroad  ought  to  be  constructed  and  operated,  and  shall  make  a 
report  thereon,  together  with  the  evidence  taken,  to  said  general 
terra,  and  their  determination  that  such  road  ought  to  be  con- 
structed and  operated,  confirmed  by  said  court,  shall  be  taken  in 
lieu  of  the  consent  of  the  property  owners  before  mentioned." 
There  seems  to  be  no  occasion  for  action  by  the  court, 
except  to  confirm  a  favorable  report  or  to  refuse  confirmation. 
It  is  made  a  condition  precedent  to  a  right  to  construct  such 
railroad  for  the  company  to  either  obtain  the  consent  of  the 
property  owners  or  a  favorable  report  of  commissioners  con- 
firmed by  the  court.     It  is  plain,  therefore,  there  is  nothing 
before  the  court  to  be  confirmed  as  the  report  is  not  favorable. 
The  next  question  relates  to  the  power  and  propriety  of 
sending  the  report  back  for  future  hearing  or  the  appoint- 
ment of  other  commissioners  to  rehear  the  matter ;  and  this 
question  depends  in  a  large  measure  upon  the  nature  and 
duties  of  the  commission  appointed  by  the  court.     If  these 
commissioners  constitute  a  judicial  tribunal,  bound  to  proceed 
according  to  technical  rules  in  bearing  the  parties,  then  palpa- 
ble errors  in  ruling  upon  questions  of  evidence  or  refusing  to 
regard  the  weight  of  evidence  would  be  just  cause  for  setting 
aside  the  report  and  sending  the  matter  back  to  the  same  or 
>ther  commissioners.     But  if  the  statute  was  intended  to 
rovide  for  a  tribunal  like  a  town  meeting  or  a  legislative 
>mmittee,  not  bound  to  regard  rules  of  evidence  strictly, 
ien  the  objections  here  raised  will  not  avail  to  petitioners. 
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I  think  the  latter  view  is  the  correct  one.  The  commissioners 
can  take  into  consideration  all  matters  material  to  determine 
whether  the  road  ought  to  be  constructed  as  proposed.  They 
may  view  the  matter,  and  their  eyes  and  judgment  as  men 
may  testify  and  furnish  grounds  upon  which  to  base  their 
determination.  But  they  must  give  all  interested  an  oppor- 
tunity to  be  heard,  as  provided  in  the  statute,  and  conduct  the 
proceedings  in  a  regular  and  orderly  manner. 

Inasmuch  as  their  report  requires  confirmation  to  give  it 
validity,  there  is  an  implied  power  granted  to  the  court  to 
determine  whether  the  commissioners  have  performed  their 
duties  under  the  statute.  Tn  case  it  should  appear  that  com- 
missioners had  refused  to  hear  the  parties  or  take  any  evidence, 
or  the  report  was  such  as  to  plainly  show  fraud  or  irregularity, 
to  hold  that  it  could  not  be  sent  back  would  deprive  the  peti- 
tioner of  a  statutory  right.  An  erroneous  ruling  in  excluding 
testimony,  or  in  admitting  immaterial  or  even  incompetent  or 
hearsay  evidence,  is  not  sufficient  to  warrant  sending  a  case 
back  for  future  hearing.  All  that  the  commissioners  passed 
upon  was  the  precise  application  as  made,  and  all  that  need 
be  said  upon  the  subject  is  that  they  have  failed  to  make  a 
favorable  report,  and  the  same  is  not  in  any  manner  impeached 
for  fraud  or  irregularity.  The  commission  was  required  to 
pass  upon  the  petition  as  a  whole,  and  they  have  done  so. 
Whether  it  was  competent  for  the  commission  to  decide  upon 
each  street  separately  we  are  not  called  upon  now  to  decide, 
all  that  need  be  determined  is  that  it  has  not  done  so ;  and 
that  having  failed  in  so  doing  is  not  error  calling  for  any 
action  by  this  court.  We  do  not  deem  it  necessary  to  advert 
to  the  assignment  of  various  errors  committed  by  the  commis- 
sioners, or  to  discuss  the  conclusions  of  fact  which  it  is  claimed 
ought  to  have  been  found.  All  we  decide  is  that  in  our  view 
there  is  nothing  before  the  court  calling  for  any  action  as  the 
report  is  not  favorable,  and  no  such  fraud  or  irregularity  is 
shown  as  to  warrant  sending  the  report  back. 

Motion  denied,  without  costs  to  either  party. 
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CITY  COURT  OF  NEW  YORK. 

Samuel  Hughen,  respondent,  agt.  Edward  H.  Woodward, 

impleaded,  appellant. 

Corporation*-- Actions  against  trustee  to  recover  corporate  debts  as  penalty 
for  failure  to  fie  annual  reports — Such  actions  are  strictly  penal—  Party 
at  witness  excused  from  testifying  —  Code  of  Civil  Procedure,  section  837. 

Actions  against  trustee  to  recover  corporate  debts  as  a  penalty  for  failure 
to  file  annual  reports  are  "  penalties/'  within  the  meaning  of  section 
887  of  the  Code  of  Civil  Procedure.  In  such  actions  a  party  defendant 
is  privileged  from  answering  any  question  concerning  the  facts  alleged 
in  the  complaint  and  cannot  be  compelled  to  answer  upon  an  examina- 
tion before  trial  any  question  which  would  support  the  claim  of  the 
plaintiffs,  either  against  himself  or  his  co-defendants. 

General  Term,  June,  1885. 

Before  Hawes,  Hyatt,  and  Browne,  J  J. 

This  action  was  brought  against  this  defendant  impleaded 
with  two  others,  as  three  trustees  of  a  manufacturing  corpora- 
tion, to  recover  a  debt  of  the  corporation  by  reason  of  the 
failure  of  the  trustees  to  file  an  annual  report.  An  order  was 
obtained,  ex  parte,  to  examine  the  defendant  Edward  H. 
Woodward  before  trial.  Upon  the  examination  he  was  asked 
m  to  who  were  the  other  trustees  of  the  corporation.  He 
declined  to  answer  on  the  ground  that  he  would  thereby 
expose  himself  to  a  penalty.  The  referee  before  whom  he  was 
examined  overruled  the  objection,  and  application  being  made 
hy  the  plaintiff  to  the  court  at  special  term  to  compel  him  to 
answer,  the  motion  was  granted  and  an  appeal  was  taken. 
Further  facts  appear  in  the  opinion. 

James  B.  DHL  {DHL  dk  Chandler),  attorneys  for  the  appel- 
lant, argued  that  under  the  common  law  a  witness  was  excused 
from  answering  any  question  which  might  expose  him  to  a 
penalty  or  forfeiture  and  the  rule  extending  to  every  thing  in  the 
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nature  of  a  penalty  or  forfeiture  (Livingstone  agt.  Tompkins, 
4  Johns.  Ch.  P.,  415),  and  the  privilege  extended  not  only  to 
the  main  fact,  but  also  to  any  one  of  a  series  of  facts  which, 
united  together,  might  prove  a  fact  which  would  subject  him 
to  a  penalty  or  forfeiture  (Henry  agt.  Salina  Bank,  1  N.  Y.f 
83).  The  Code  has  preserved  this  same  rule  (Sec.  837).  This 
action  is  a  penalty  or  forfeiture  within  the  meaning  of  section 
837  of  the  Code.  It  is  a  penalty,  and  all  the  privileges  of  a 
penal  action  are  extended  to  the  defendant  (Halstead  agt 
Dodge,  68  How.  Pr.  P.,  170 ;  Vernon  agt.  Palmer,  48  N. 
Y.  Supr.  Ct.  Ii.,  231). 

Section  383  of  the  Code  of  Civil  Procedure  in  providing 
for  the  short  statute  of  limitations,  uses  precisely  the  same 
language  in  describing  actions  for  a  penalty  or  forfeiture ; 
and  an  action  of  this  nature  under  this  statute  has  been 
uniformly  held  to  be  a  penalty  within  the  meaning  of  section 
383  of  the  Code  (Merchant^  Bank  agt.  Bliss,  35  N.  Y.,  412). 
The  witness  is  excused  from  answering  any  question  which 
would  tend  to  prove  a  trusteeship  of  the  other  defendants, 
because  a  judgment  against  them  would  render  him  liable  to 
an  action  for  contribution  (Chapter  510  of  the  Laws  of  1875). 

Henry  M.  Brigham,  for  the  respondent,  argued  that  while 
the  action  was  in  the  nature  of  a  penalty,  it  was  remedial  as 
to  the  creditors  and  not  strictly  a  penalty  (Jones  agt.  Barlow, 
62  N.  Y,  202).  That  this  was  not  a  penalty  within  the 
meaning  of  section  837  of  the  Code  (Geisenheimer  agt.  Dodge, 
68  How.  Pr.  P.,  264). 

Browne,  J.  —  The  action  is  in  its  nature  penal,  being  to 
charge  the  three  defendants  sued  as  trustees  of  a  corporation, 
personally,  with  the  debt  of  the  corporation  upon  the  ground 
of  its  failure  to  file  its  annual  report.  The  complaint  alleges 
that  the  three  defendants  were  trustees  of  the  corporation. 
The  defendants  answered  separately,  each  interposing  a  dif- 
ferent defense,  the  defendant  Woodward  being  silent  in  his 
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answer  on  the  subject  of  his  trusteeship,  neither  denying  nor 
in  terms  admitting  the  allegation. 

An  order  to  examine  him  before  trial  was  granted  and  the 
two  questions  asked,  which  are  involved  in  this  appeal,  were  : 
First.  "  Who  were  the  other  acting  directors  of  the  company 
at  the  beginning  of  the  year  1882?"  And  the  second: 
"  Who  were  the  acting  directors,  who  continued  to  act  during 
1882,  from  the  beginning  of  the  year  until  the  1st  day  of 
July,  1S83-?  "  Both  questions  the  witnese  declined  to  answer 
on  the  ground  that  the  answer  would  expose  him  to  a  penalty. 
The  court  overruled  his  objections  to  answer  and  he  appeals 
from  such  ruling.  The  learned  justice  bases  his  ruling  on  the 
ground  that  the  witness  had,  by  his  answer  interposed  to  the 
complaint,  admitted  his  trusteeship  and  thus  settled  the  ques- 
tion of  exposing  himself  to  a  penalty ;  and  further,  that  by 
this  admission  he  had  waived  his  privilege. 

My  opinion  is  that  the  questions  propounded  to  the  witness 
were  objectionable.  The  examination  of  his  pleading  will 
disclose  that  the  witness  did  not,  in  terms,  admit  his  trustee- 
ship, his  admission  being  inferred  from  his  failure  to  deny 
the  allegation  in  the  complaint.  His  answer  is  silent  on  the 
subject ;  but  for  the  purpose  of  pleading  and  of  the  issues  to 
be  tried,  his  silence  is  to  be  taken  as  an  admission  that  he 
was  such  trustee  at  the  times  alleged  in  the  complaint ;  and 
no  doubt  a  like  rule  applies  to  his  silence  in  respect  to  the 
plaintiff's  allegation  that  the  other  defendants  were  also  trus- 
tees, but  this  admission  does  not  involve  more  than  the  first 
pleaded.  To  the  facts  pleaded  in  the  complaint,  upon  which 
the  answer  is  silent,  the  defendant  will  not  be  heard  to  deny. 
Hence,  there  is  no  necessity  for  interrogating  him  as  to  those 
facts,  and  beyond  them  he  is  protected. 

I  am  convinced,  however,  that  the  questions  he  is  asked  to 
answer  are  more  comprehensive  than  a  mere  inquiry  as  to 
whether  the  other  named  defendants  were  trustees,  and  the 
form  of  the  questions  suggests  to  me  an  attempt  on  the  part 
of  the  plaintiff  to  discover  if  others  than  the  parties  named 
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were  trustees.  To  name  other  trustees  or  directors  of  the 
company,  covering  the  period  when  the  witness  was  trustee, 
would  be  to  furnish  the  plaintiff  with  evidence  upon  which  to 
base  a  prosecution  against  them  for  a  penalty  sued  for,  which, 
if  recovered  against  the  persons  so  disclosed  by  the  witness, 
would  render  the  latter  liable  to  contribute  as  co-trustees 
towards  the  payment  of  any  judgment  recovered  (Chap.  510, 
Laws  of  1875).  This  might  prove  a  link  in  the  chain  of 
facts  resulting  eventually  in  exposing  the  witness  to  contribute 
towards  the  payment  of  the  penalty.  Against  this  liability 
he  is  protected  by  law  (Code  Civ.  Pro.,  sec.  837;  Henry  agt. 
Salina  Bank,  1  N.  Y.  R.y  83). 

It  may  be  said  that,  because  defect  of  parties  defendant 
has  not  been  pleaded,  the  presumption  arises  that  no  other 
trustees  are  liable ;  but  this  is  without  force  in  face  of  the 
fact  that  this  action  is  for  a  penalty  and  the  defendant  is  not 
obliged  to  admit  any  liability,  nor  is  he  called  upon  to  inform 
the  plaintiff  of  such  defect.  In  any  event,  we  6hould  not 
speculate  in  theories  to  sustain  the  defendant's  position,  it 
being  sufficient  that  by  express  affirmative  enactment  this 
privilege  is  accorded  to  the  witness. 

When  the  court  is  satisfied  that  the  question  is  within  the 
exception,  it  is  sufficient  that  the  witness  claims  the  benefit 
thereof,  without  inquiring  in  what  manner  he  would  be 
prejudiced  by  his  answer. 

Under  all  the  circumstances,  I  think  the  witness  should  be 
sustained  in  his  refusal  to  answer  the  question.  The  order 
appealed  from  should  be  reversed  and  an  order  entered  sus- 
taining the  objections,  with  ten  dollars  costs  and  disbursements 
to  appellant. 
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SUPREME  COURT. 
Wunnenberg  agt.  Gebabty. 

Summont — Service  by  publication  —  What  is  sufficient  service  by  publication 
under  the  Code  of  Civil  Procedure,  sections  488,  489. 

Where  there  was  furnished  to  the  judge  who  made  the  order  for  the 
service  of  a  summons  by  publication  a  verified  complaint  showing  a 
sufficient  cause  of  action  against  the  defendants  to  be  served,  and 
Positive  proof  by  affidavit  that  they  resided  in  Ireland,  and  that  the 
attorneys  for  the-  plaintiff  delivered  copies  of  the  summonses  to  B. 
with  directions  to  serve  them  ;  proof  by  the  affidavit  of  one  of  the 
attorneys  for  plaintiff  that  he  was  informed  and  believes  that  the  sum- 
mons could  not,  after  due  diligence,  be  served  on  the  defendants, 
supplemented  by  the  affidavit  of  B.,  who  was  charged  with  the  duty 
of  making  the  service ;  that  he  had  served  the  summons  on  a  number 
of  the  defendants,  but  that  he  had  been  unable,  with  due  diligence,  to 
make  personal  service  on  the  three  defendants  named,  and  he  also 
proved  their  non  -residence  : 

Hdd,  that  the  statutory  requirements  of  the  Code  of  Civil  Procedure 
ban  been  complied  with,  and  that  the  affidavits  are  sufficient. 

The  statutes  do  not  require  extreme  diligence  or  extraordinary  exertion. 
They  only  require  proper  and  suitable  diligence,  such  as  the  circum- 
stances of  the  case  require. 

Second  Department,  General  Term,  July,  1885. 

Boardman  &  Boardman,  for  plaintiffs,  appellants. 

John  F.  Bulwinkle,  for  purchaser  and  respondent. 

Dtkman,  «/.  —  This  is  an  action  for  the  forelosnre  of  a 
mortgage.  A  sale  of  the  property  has  been  made  nnder  the 
judgment  to  George  Malcolm,  who  refuses  to  complete 
ta  purchase.  His  refusal  was  based  on  the  insufficiency  of  the 
affidavits  on  which  was  founded  an  order  for  the  service  of 
the  summons  by  publication  on  certain  defendants  in  the 
ction.    The  specific  objections  to  the  affidavits  is  that  they 
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do  not  show  that  the  plaintiff  was  unable,  with  due  diligence, 
to  make  personal  service  of  the  summons. 

A  motion  was  made  to  compel  the  completion  of  the  pur- 
chase, which  was  denied,  and  the  case  came  to  us  on  appeal 
from  that  order.  The*  material  portion  of  the  affidavits  on 
which  the  order  for  service  by  publication  was  made  are  as 
follows : 

One  of  the  attorneys  for  the  plaintiff  says  in  his  affidavit, 
"  that  since  the  commencement  of  this  action  he  has  made 
and  caused  to  be  made  inquiries  as  to  the  residence  of  the 
said  defendants,  and  that  he  has  examined  documentary  evi- 
dence as  to  their  names,  ages  and  residences;"  *  *  * 
"that  said  defendants  Elizabeth  Boylan,  Catharine  Boylan 
and  John  Boylan  are  each  non-residents  of  the  state  of  New 
York,  and  that  said  defendants  each  reside  at  Ballybag,  county 
Monaghan,  Ireland  ;  4hat  the  said  defendant  Elizabeth  Boylan 
is  of  full  age,  and  that  the  defendants  Catharine  Boylan  and 
John  Boylan  are  each  infante  over  the  age  of  fourteen  years. 
Deponent  further  says  that,  as  he  is  informed  and  believes, 
the  summons  herein  cannot,  after  due  diligence,  be  served  on 
said  defendants  or  either  of  them,  and  that  it  is  necessary  to 
serve  the  summons  on  them  by  due  publication  thereof." 

The  persons  named  in  this  affidavit  are  the  defendants  who 
were  served  by  publication. 

There  was  also  presented  at  the  same  time  an  affidavit  of 
John  E.  Burke,  who  swears  therein  that  "  he  was  directed  by 
the  plaintiff's  attorney  to  serve  the  summons  herein  on  the 
defendants  herein,  and  for  that  purpose  received  copies  of 
said  summons  ;  *  *  *  that  deponent  has  served  said 
summons  upon  a  number  of  the  defendants  herein ;  *  *  * 
that  the  plaintiff  has  been  unable,  with  due  diligence,  to  make 
personal  service  of  the  summons  herein  on  the  defendants 
Elizabeth  Boylan,  Catharine  Boylan  and  John  Boylan,  or 
either  of  them,  and  that  deponent  cannot,  after  due  diligence, 
serve  the  same  upon  said  defendants,  or  either  of  them. 

"Deponent  further  says  that  said  defendants  Elizabeth 
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Boylan,  Catharine  Boylan  and  John  Boylan  are  non-residents 
of  the  state  of  New  York,  and  that  they  each  reside  at  Bal- 
lybag,  county  Monaghan,  Ireland." 

There  was  also  a  verified  complaint  showing  a  sufficient 
cause  of  action.  The  sufficiency  of  these  affidavits  mu*t  be 
tested  by  the  requirements  of  the  Code  of  Civil  Procedure. 

Section  438  provides  that  an  order  directing  the  service  of 
a  summons  upon  a  defendant  without  the  state,  or  by  publi- 
cation, may  be  made  where  the  defendant  to  be  served  being 
a  natural  person  is  not  a  resident  of  the  state. 

Section  439  requires  the  order  to  be  founded  upon  a  verified 
complaint,  showing  a  sufficient  cause  of  action  against  the 
defendant  to  be  served,  and  proof  by  affidavit  of  the  addi- 
tional facts  required  by  the  last  section,  and  also  where  the 
application  is  made,  as  it  was  here,  upon  the  ground  that  the 
defendant  is  not  a  resident  of  the  state,  that  the  plaintiff  has 
been  or  will  be  unable,  with  due  diligence,  to  make  personal 
service  of  the  summons. 

Thus  it  appears  that  in  the  case  of  a  non-resident  defend- 
ant these  sections  require  a  verified  complaint  containing  a 
cause  of  action  against  the  defendant  to  be  served,  proof  by 
affidavit  of  the  non-residence,  and  the  plaintiff  has  been  or 
will  be  unable,  with  due  diligence,  to  make  personal  service. 

In  the  case  before  us  there  was  furnished  to  the  judge  who 
made  the  order  a  verified  complaint,  as  required,  and  positive 
proof  by  affidavit  tbat  all  the  defendants  to  be  served  by  pub- 
lication resided  in  Ireland. 

In  addition  to  that  he  had  positive  proof  that  the  attorneys  for 
the  plaintiff  delivered  copies  of  the  summons  to  John  Burke, 
with  directions  to  serve  them,  and  thus  he  had  proof  of  some 
exertion  and  diligence  to  make  a  personal  service  t  also  he  had 
proof  by  the  affidavit  of  one  of  the  attorneys  for  the  plaintiff, 
that  he  was  informed  and  believed  that  the  summons  could  not 
after  due  diligence  be  served  on  the  defendants,  and  this  was 
supplemented  by  the  affidavit  of  Burke,  who  was  charged 
with  the  duty  of  making  the  service,  that  he  had  served  the 
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summons  on  a  number  of  the  defendants,  but  that  he  had 
been  unable  with  due  diligence  to  make  personal  service  on 
the  three  defendants  named,  and  he  also  proved  the  non-resi- 
dence of  those  defendants. 

If  these  statutory  provisions  are  to  receive  a  practical  con- 
struction, they  have  been  satisfied  in  this  case.  They  do  not 
require  extreme  diligence  or  extraordinary  exertion.  They 
only  require  proper,  suitable  diligence  such  as  the  circum- 
stances require  and  what  was  required  in  this  case. 

After  it  was  ascertained  that  the  defendants  to  be  6erved 
resided  in  Ireland  the  strong  natural  presumption  arose  that 
they  were  there  and  could  not  be  found  in  this  state.  Still 
the  efforts  to  make  personal  service  did  not  cease,  and  a  com- 
petent person  was  charged  with  the  duty  of  finding  all  the 
defendants  and  making  personal  service.  He  received  the 
summons  and  commenced  the  performance  of  his  duty  and 
found  a  number  of  the  persons  to  be  served,  but  was  unable 
after  due  diligence  to  find  the  three  defendants  named.  Was 
not  this  reasonable  diligence  ?  Did  the  circumstances  of  the 
case  require  more  ?  If.  so,  what  more  ?  No  diligence  could 
result  in  personal  service  within  the  state,  for  the  persons  to 
be  served  were  in  Ireland.  An  effort  was  made  to  serve  all 
the  defendants  personally  within  this  state,  and  in  view  of  the 
non-residence  of  the  defendants  in  question,  that  attempt 
amounted  to  due  diligence,  and  was  all  that  could  be  required. 

These  defendants  resided  in  Ireland,  and  while  that  fact 
did  not  dispense  with  the  necessity  for  some  effort  to  make 
personal  service  in  this  state,  yet  it  does  assist  in  the  solution 
of  the  question  of  due  diligence,  and  under  all  the  circum- 
stances of  this  case  we  conclude  that  the  order  of  publication 
was  founded  on  proof  sufficient  to  sustain  its  validity. 

We  cannot  overlook  the  fact  that  objection  to  this  order  of 
publication  is  technical,  and  that  title  to  real  estate  depends 
upon  the  validity  of  this  judgment,  nor  to  that  other  import- 
ant fact  that  ample  and  liberal  provision  is  made  by  section 
445  of  the  Code  to  open  the  judgment  for  defendants  served 
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by  publication  and  permit  them  to  defend  even  seven  years 
after  the  filing  of  the  judgment-rolL 

Such  are  onr  conclusions,  based  on  the  peculiar  features  of 
this  case,  and  although  we  have  examined  all  the  cases,  we 
find  ourselves  antagonistic  to  no  decision  on  the  subject. 
The  statutes  in  question  have  received  practically  the  same 
construction  in  all  the  cases,  although  the  orders  have  some- 
timea  been  held  invalid  by  reason  of  the  insufficiency  of  the 
proof  on  which  they  were  founded. 

In  the  case  of  Kennedy  agt.  Life  Insurance  Company  (32 
Bun,  35)  no  fact  was  stated  in  the  affidavit  from  which  it 
could  even  be  inferred  that  an  attempt  had  been  made  to 
serve  the  defendants  personally  within  this  state,  and  it  was 
held  to  be  insufficient. 

In  the  case  of  Carlton  agt.  Carlton  (85  N.  Y.%  33)  the  affi- 
davit simply  stated  that  "the  defendant  has  not  resided 
within  the  state  of  New  York  since  March,  1877,  and  depo- 
nent is  informed  and  believes  that  defendant  is  now  a  resident 
of  San  Francisco,  California."  There  was  no  allegation  in  the 
affidavit  that  the  summons  had  been  placed  for  service  or  that 
any  effort  had  been  made  to  accomplish  personal  service 
within  the  state,  and  it  was  held  insufficient. 

So  we  are  in  conflict  with  no  decision,  and  we  believe  our 
construction  to  be  reasonable  and  the  only  one  under  which 
these  statutes  could  be  operated  in  actual  practice. 

The  order  appealed  from  should  be  reversed,  with  ten 
dollars  corts  and  disbursements,  and  the  motion  to  compel  th£ 
purchaser  to  complete  his  purchase  should  be  granted,  with 
ten  dollars  costs* 
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SUPREME  COURT. 
Allbtta  A.  Aken  agt.  Sabah  A.  Kellogg  and  others. 

Dower — When  wiU  provide*  for  wife  in  lieu  of  dower  action  mutt  be  taken 
within  one  year — Alleged  fraud  cannot  alter  or  change  statute— 
Complaint  — Demurrer. 

Where  provision  by  a  will  is  made  for  a  woman  in  lteu  of  dower,  she  is 
required  by  statute  to  make  an  election  between  the  provision  and  the 
dower,  and  she  shall  be  deemed  to  have  elected  to  take  such  jointure, 
devise  or  pecuniary  provision,  unless  within  one  year  after  the  death  of 
her  husband  she  shall  enter  on  the  lands  to  be  assigned  to  her  for  her 
dower,  or  commence  proceedings  for  the  recovery  or  assignment  thereof. 

Alleged  fraud  cannot  alter  or  change  the  statute.  Fraud  may  relieve  a 
person  from  an  agreement,  but  it  cannot  extend  the  statute  for  bringing 
an  action  or  making  an  election.  If  an  actionable  fraud  has  been  per* 
petrated,  damages  by  way  of  compensation  may  be  awarded,  but  the 
court  cannot  relieve  from  a  statute  bar. 

Where  the  complaint  alleged  fraud,  there  should  also  be  an  averment  that 
the  statement  made  to  the  plaintiff  was  for  the  interest  or  purpose  of 
influencing  her  action,  as  the  fraud  is  not  a  statement  of  a  fact,  but 
the  expression  of  an  opinion. 

Where  a  wife  has  received  a  part  of  the  income  of  the  estate  under  the 
will,  she  is  in  no  condition  to  repudiate  the  election  which  she  made 
without  restoring  or  offering  to  restore  its  fruits. 

Ulster  Special  Term,  May,  1885. 
Demurred  to  complaint. 

F.  LajfAn,  for  defendant  and  demurrer. 
Ward  <&  Cameron,  for  plaintiff  and  opposed. 

"West-brook,  «/.  —  The  plaintiff,  as  the  widow  of  Benjamin 
Aken,  deceased,  brings  this  action  to  recover  dower  in  the 
real  estate  described  in  the  complaint  of  which  her  husband 
died  seized,  and  alleges  the  following  facts : 

By  the  will  of  Benjamin  Aken,  which  is  made  a  part  of  the 
complaint,  the  testator  gives  to  his  "  beloved  wife,  Alletta  A. 
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Aken,  one-third  part  of"  his  "personal  property  absolutely ;" 
also  the  one-third  part  of  his  real  estate  to  Asa  B.  Kellogg, 
his  son-in-law  and  executor,  in  trust  to  pay  over  the  rents, 
iseose  and  profits  thereof  unto  his  said  "beloved  wife, 
Alletta  A.  Aken,  during  her  natural  life,  and  upon  her 
death,  to  distribute  said  real  estate  between  "  his  "  daughter 
Sarah  A.  Kellogg,  and  the  issue  of "  his  "  son,  Theodore 
Aken,  so  that "  his  "  said  daughter,  Sarah  A.  Kellogg,  shall 
receive  one-half  thereof,  and  the  issue  of  said  Theodore  A. 
Aken  one-half  thereof,  share  and  share  alike." 

The  testator  by  his  will  declares :  "  The  provision  above 
made  for  my  said  wife  is  made  and  is  to  be  received  by  her  in 
lieu  of  dower." 

The  will  also  gave  to  his  daughter  Sarah  A.  Kellogg,  wife 
of  the  executor  Asa  B.  Kellogg,  another  one-third  part  of  all 
hie "  estate  both  real  and  personal  wherever  situate,  absolutely 
and  at  all  events ;  and  also  to  his  executor  the  remaining  one- 
third  of  all  his  estate  real. and  personal  in  trust,  to  pay  over 
the  rents,  issues  and  profits  thereof  to  his  "  son  Theodore 
Aken  during  his  natural  life,  and  upon  his  death  to  distribute 
and  divide  said  estate  among  bis  lawful  issue  then  living, 
share  and  share  alike." 

The  complaint  avers  that  Asa  B.  Kellogg,  the  husband  and 
agent  of  Sarah  A.  Kellogg,  the  defendant,  "  stated  and  repre- 
sented to  the  plaintiff  that  it  would  be  much  more  advan- 
tageous to  this  plaintiff  to  accept  the  provisions  of  said  will 
than  to  claim  her  right  of  dower  in  the  estate  left  by  the  said 
Benjamin  Aken,  and  that  such  representations  and  statements 
were  made  to  this  plaintiff  by  the  said  Asa  B.  Kellogg  in  the 
presence  of  the  defendant  Sarah  A.  Kellogg,  acting  as  her 
agent  and  for  her  benefit;"  and  that  the  executor  has  paid 
to  the  plaintiff,  who  has  received  the  same,  portions  of  the 
income  of  the  estate  of  her  deceased  husband  under  the  will. 

It  also  charges  that  in  consequence  of  the  statements  made 
to  her  by  the  executor,  which  both  6aid  executor  Asa  B. 
Kellogg  and  his  wife  Sarah,  knew  to  be  false,  the  plaintiff 
Vol.  II        18 
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omitted  to  take  any  steps  whatever  to  possess  or  recover  her 
dower  in  any  of  the  lands  of  which  her  husband  died  seized, 
and  that  in  consequence  of  the  insolvency  of  the  estate  of 
Benjamin  Aken  she  will  receive  nothing  under  the  will. 
Wherefore  6he  asks  that  she  may  "be  relieved  from  the 
penalty  imposed  by  statute  for  not  having,  within  one  year 
after  the  death  of  her  husband,"  rejected  the  provisions  of 
the  will  made  for  her  benefit  in  lieu  of  dower,  and  that  she 
be  now  allowed  to  make  her  election  under  the  will,  to 
renounce  the  provisions  therein  made  for  her  benefit,  and 
to  recover  her  dower  in  the  premises. 

To  this  complaint  there  is  a  demurrer  upon  the  ground  that 
such  complaint  shows  no  cause  of  action,  and  the  question 
which  it  presents  arises  under  the  Revised  Statutes  (1  ed., 
693,  sees.  12, 13  and  14),  which  provides  that  when  provision  is 
made  for  a  woman  in  lieu  of  dower,  and  she  is  required  by 
such  statute  to  make  an  election  between  the  provision  and 
the  dower  (and  this  is  such  a  case),  "  she  shall  be  deemed  to 
have  elected  to  take  such  jointure,  devise  or  pecuniary  provi- 
sion, unless  within  one  year  after  the  death  of  her  husband 
she  shall  enter  on  the  lands  to  be  assigned  to  her  for  her 
dower,  or  commence  proceedings  for  the  recovery  or  assign- 
ment thereof." 

It  is  proposed  in  this  opinion  to  state  briefly  the  reasons 
why  the  demurrer  should  be  sustained,  without  any  formal  or 
elaborate  argument : 

First.  The  alleged  fraud  of  Sarah  A.  Kellogg  and  her 
husband  cannot  alter  or  change  the  statute.  Fraud  may 
relieve  a  person  from  an  agreement,  but  it  cannot  extend  the 
statute  time  for  bringing  an  action  or  to  make  an  election  one 
day.  To  recover  he^  dower  the  plaintiff  was  bound  to  com- 
mence her  action  or  proceeding  within  one  year  after  the 
death  of  her  husband  and  the  court  is  powerless  to  extend  the 
time.  If  an  actionable  fraud  has  been  perpetrated,  damages 
by  way  of  compensation  may  be  awarded,  but  the  court  can- 
not relieve  from  a  statute  bar. 
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Second.  Even  though  the  court  could  enlarge  the  time  to 
recover  dower  against  the  perpetrators  of  the  alleged  fraud  — 
Sarah  A.  Kellogg  and  her  husband  —  it  could  not  do  so 
against  parties  not  implicated  therein.  The  defendants  Edna 
Aken  and  Maud  C.  Aken,  grandchildren  of  the  testator,  are, 
according  to  his  will,  equally  interested  with  the  defendant 
Sarah  A.  Kellogg  in  the  premises  in  which  the  dower  is  asked 
to  be  assigned.  There  is  no  allegation  in  the  complaint  that 
their  interest  has  been  assigned  by  Sarah  A.  Kellogg.  It  is 
true,  it  is  averred,  that  said  Sarah  "  claims  the  title  to  all  of 
said  lands  and  premises,"  but  it  is  not  charged  that  the  interest 
of  the  grandchildren  has  been  transferred  to  her ;  on  the 
contrary,  it  is  charged  u  that  the  defendants  Edna  Aken  and 
Mand  C.  Aken  have,  or  claim  to  have,  some  title  or  interest 
in  said  premises."  As  these  parties  are  implicated  in  no 
fraud,  the  plaintiff  cannot  have  the  relief  she  asks  because 
thereby  as  against  confessedly  innocent  parties,  the  statute 
time  for  bringing  an  action  is  enlarged. 

Third.  There  is  no  averment  in  the  complaint  that  the 
statement  made  to  the  plaintiff  was  for  the  intent  or  purpose 
of  influencing  her  action  ;  and  it  was  not  the  statement  of  a 
fact,  but  the  expression  of  an  opinion. 

Fourth.  The  plaintiff  has  received  a  part  of  the  income  of 
the  estate  under  the  will,  and  she  is  in  no  condition  to 
repudiate  the  election  which  she  made,  without  restoring  or 
offering  to  restore  its  fruits. 

For  these  reasons  the  demurrer  must  be  sustained,  with 
costs,  the  plaintiff  to  be  allowed,  on  payment  of  costs,  to 
serve  an  amended  complaint. 
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SUEEOGATE'S  COTJET. 
In  the  Estate  of  Frederick  Grote,  deceased. 

WiU —  Opposing  probate  of  tcill  by  legatee  when  not  a  forfeiture  of  a  legacy — 
Code  of  Civil  Procedure,  section  2718  —  When  proceedings  should  be  dis- 
missed in  accordance  with  this  section. 

During  the  pendency  of  proceedings  for  the  probate  of  an  alleged  will, 
the  contestant,  who  was  one  of  the  next  of  kin  of  the  decedent  and  was 
named  in  the  disputed  paper  as  a  legatee,  applied  for  an  order  direct- 
ing the  payment  of  a  sum  of  money  to  be  charged  against  her  legacy  or 
her  distributive  share  accordingly  as  the  disputed  paper  might  there- 
after be  granted  or  refused  probate.  Such  paper  contained  a  provision 
declaring  that  any  legatee  or  devisee  who  should  contest  its  validity 
should  forfeit  thereby  the  bequest  or  devise  in  his  favor. 

The  respondents  having  filed  an  answer  setting  forth  the  foregoing  facts 
and  alleging  that  because  of  them  the  legality  and  validity  of  the 
petitioner's  claim  was  doubtful 

Held,  that  under  section  2718  of  the  Code  of  Civil  Procedure  the  applica- 
tion must  be  dismissed. 

New  York  county,  June,  1885. 

Eollins,  S.  —  The  daughter  of  this  testator  is  opposing  the 
probate  of  the  paper  propounded  as  his  will.  Pending  the 
controversy  she  asks  that  out  of  the  assets  of  the  estate  there 
be  paid  to  her  a  sum  of  money,  to  be  reckoned  as  part  of  her 
distributive  share  as  next  of  kin,  in  case  her  contest  shall 
prove  successful,  and  in  case  it  shall  fail,  to  be  reckoned  as 
part  of  her  legacy. 

The  proponents  dispute  the  petitioner's  claim,  and  set  forth 
facts  that,  as  they  contend,  make  its  validity  and  legality  doubt- 
ful. It  is  insisted  in  their  behalf  that,  under  these  circumstances, 
the  surrogate  should  dismiss  the  proceeding  in  accordance 
with  the  express  directions  of  section  2718  of  the  Code  of 
Civil  Procedure.  The  grounds  upon  which  the  proponents 
attack  the  contestant's  right  to  take  any  benefit  from  her 
father's  will  are  these : 

The  paper  in  controversy  contains  the  following  provision : 

Abticle  34.   "Should  any  legatee  or  devisee  contest  the 
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validity  hereof,  or  any  of  the  provisions  herein  contained, 
then  any  bequest  or  disposition  herein  made  in  favor  of  any 
such  contestant  shall  thereupon  cease,  and  be  immediately 
revoked,  canceled  and  annulled,  and  all  gifts,  bequests,  &c, 
herein  given  to  any  such  contestant  shall  thereupon  imme- 
diately become  and  form  a  part  of  the  rest,  residue  and 
remainder  of  my  estate,  &c. 

Now,  if  the  provision  just  quoted  is  valid  and  effectual,  the 
proponents  are  obviously  correct  in  claiming  that  in  case  the 
paper  of  which  it  forms  a  part  shall  be  established  as  the 
testator's  will,  the  contestant  will  be  discovered  to  have  no 
interest  whatever  in  the  estate. 

The  force  and  effect  of  article  34  cannot,  of  course,  be  finally 
determined  upon  this  application ;  but  the  matter  must, 
nevertheless,  be  provisionally  considered  for  the  purpose  of 
ascertaining  whether  the  contestant's  action  in  opposing  pro- 
bate has  rendered  "  doubtful "  her  claims  as  legatee. 

The  validity  of  such  a  condition  as  burdens  the  dispositions 
of  the  paper  before  me  has  not,  so  far  as  I  am  advised,  been 
passed  upon  by  the  court  of  appeals  of  this  6tate  or  by  any  of 
onr  appellate  tribunals. 

In  Jackson  agt.  Westerfidd  (61  How.  Pr.,  399),  an  action 
for  the  construction  of  a  will,  it  was  held  by  Van  Vorst,  J., 
that  a  clause  in  the  disputed  paper  which  imposed  restraints 
upon  proper  inquiry  into  testamentary  capacity  and  the 
legality  and  validity  of  dispositions  of  property  should  not  be 
favored.  The  learned  justice  cited  in  support  of  that  propo- 
sition several  English  cases,  holding  that  such  conditions 
were  to  be  treated  so  far  as  regards  bequests  of  personalty, 
and  in  cases  where  there  was  no  gift  over,  as  not  obligatory 
but  as  in  terrorem  only,  and  he  held  that  non-compliance 
with  the  conditions  would  not  work  a  forfeiture  where  there 
was  probabilis  causa  Utigandi. 

It  has  already  appeared  that  in  the  present  case  there  is  an 
express  direction  that  any  forfeited  bequest  or  devise  shall 
go  to  the  residuary 'legatees  and  devisees.    Now,  there  are 
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many  decisions  in  the  English  courts  which  sustain  the  right 
of  a  testator  to  provide  that  for  unsuccessful  opposition  to 
the  probate  of  his  will,  one  named  as  a  beneficiary  shall 
forfeit  his  devise  or  legacy,  and  this  especially  when  the 
testator  has  provided  for  a  gift  over. 

Aside  from  other  and  earlier  cases  that  support  this  propo- 
sition may  be  cited  Cooke  agt.  Turner  (15  M.  <&  W.,  127); 
Stevenson  agt.  Abington  (11  W.  2?.,  935),  and  EvantureL  agt 
Evanturel  (Z.  £.,  6  P.  C.,  1). 

The  validity  of  such  conditions  as  are  here  under  discussion 
was  maintained  by  the  supreme  court  of  Ohio  in  Bradford 
agt.  Bradford  (19  Ohio  State,  546),  and  was  denied  by  the 
supreme  court  of  Pennsylvania  in  Chevfs  Appeal  (45  JPenn. 
St.,  228.) 

It  is  unnecessary  to  pursue  the  subject  further.  I  certainly 
should  not  feel  justified,  in  the  present  state  of  the  law,  in 
holding  that  the  question  whether  the  contestant  has  forfeited 
all  claim  as  legatee  under  the  will  is  entirely  free  from  doubt, 
and  must  therefore,  in  obedience  to  section  2718,  as  inter- 
preted by  the  court  of  appeals  in  Uurlburt  agt.  Durant 
(88  N.  JT.,  121),  dismiss  this  petition,  without  prejudice  to 
any  claim  that  the  contestant  may  hereafter  make  after  the 
probate  proceedings  have  terminated. 


■l 


HOWARD'S  PRACTICE  REPORTS.  14$ 


Siedenbach  agt.  Riley. 


SUPREME  COURT. 

Louib  Siedenbach,  plaintiff  and  appellant,  agt.  J  vlia  A.  Riley, 
as  administratrix,  &c,  of  Thomas  M.  Rilet,  deceased, 
defendant  and  respondent. 

Replevin  —  The  issues  capable  of  being  tried  in  such  an  action. 

Where  a  sheriff  has  attached  goods  under  process  against  one  Toledo,  and 

the  plaintiff  claims  title  through  the  bame  person,  it  is  entirely  irrelevant 

who  owns  the  goods  if  Toledo  does  not. 
A  denial  of  plaintiff's  title  alone  is  not  a  good  defense. 
If  the  bill  of  sale  to  plaintiff  was  bona  fide  and  was  followed  by  possession, 

plaintiff  is  entitled  to  recover. 
These  are  questions  for  the  jury. 
A  failure  to  give  possession  only  raises  a  presumption  of  fraud  which  may 

te  rebutted  by  proof  that  the  transaction  was  fair. 
2fo  need  of  a  demand  if  the  complaint  averred  an  unlawful  detention. 

Second  Department^  General  Te?%m,  May,  1885. 
Bsfore  Baenard,  P. «/.,  and  Dfkman,  «/. 

Appeal  from  judgment  dismissing  the  complaint  and 
directing  judgment  against  the  plaintiff  for  $7,440. 

The  action  was  brought  to  recover  certain  chattels,  of  which 
the  plaintiff  claims  to  be  the  owner,  of  the  value  of  about 
$7,500,  and  for  damages  for  the  detention  thereof.  The  chat- 
tels consisted  of  1,000  Remington  rifles,  etc. 

The  answer  made  by  the  intestate,  who  was  the  sheriff  of 
the  county  of  Kings,  denied  the  wrongful  detention,  averred 
that  the  defendant  had  not  any  knowledge  or  information 
sufficient  to  form  a  belief  that  the  goods,  or  any  part  of  them, 
were  the  property  of  the  plaintiff,  and  then  proceeded  to  set 
forth  that,  as  sheriff  of  Kings  county,  on  the  29th  day  of 
December,  1879,  he  had  seized  the  property  under  a  warrant 
of  attachment  issued  in  an  action  in  which  De  Witt  C.  Far- 
rington  was  plaintiff  and  Roderigo  Toledo  was  defendant,  and 
that  at  that  time  the  said  property  was  either  the  property 
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of  said  Toledo  or  that  he  had  a  leviable  interest  therein. 
The  answer  did  not  deny  the  taking  of  said  property ;  nor 
did  it  allege  ownership  in  the  republic  of  Honduras. 

The  plaintiff  derived  his  title  to  the  rifles,  <fcc,  by  a  bill  of 
sale  dated  21st  July,  1879,  from  said  Toledo,  which  it  was 
claimed  was  followed  by  change  of  possession  within  a  day  or 
two  thereafter,  and  at  the  time  of  the  levy  of  the  attachment 
the  chattels  were  at  the  Brooklyn  Navy  Yard  on  storage,  to 
the  order  and  credit  of  plaintiff. 

On  the  29th  day  of  December,  1879,  some  six  months 
later,  the  attachment  before  referred  to  was  levied  on  said 
chattels,  the  sheriff  claiming  they  were  the  property  of  said 
Toledo,  or  that  he  had  an  attachable  interest  therein. 

At  the  trial  term,  at  the  close  of  all  the  evidence  on  both 
sides,  the  court  below  dismissed  the  complaint  and  directed 
the  jury  to  award  judgment  in  favor  of  the  defendant  (the 
sheriff)  for  $7,440,  the  value  of  said  rifles. 

The  ground  upon  which  the  court  directed  a  verdict  dis- 
missing the  complaint,  was  that  by  the  terms  of  the  contract 
between  "  D.  W.  C.  Fanington,  treasurer  of  the  Lowell  Bat- 
tery Gun  Company  and  R.  Toledo,  esq.,  special  commissioner 
for  the  republic  of  Honduras,"  the  property  in  question  was 
owned  by  said  republic  of  Honduras,  and  denied  leave  to  the 
plaintiff  to  go  to  the  jury  upon  the  question  whether  the 
title  to  the  property  was  in  Toledo  at  the  time  he  sold  it  to 
plaintiff. 

Charles  Blandy,  of  counsel  for  appellant  {Richard  & 
Newcombe,  attorney). 

Benjamin,  F.  Butler,  of  counsel  for  respondent  {Morris  Jb 
Pearsall,  attorneys). 

Barnard,  P.  J.  —  Both  parties  claim  under  the  same  title. 
The  plaintiff  claims  under  a  bill  of  sale  from  one  Toledo,  and 
the  defendant  under  an  attachment  against  Toledo.  It  is- 
entirely  irrelevant  who  owns  the  goods  under  the  pleadings- 
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if  Toledo  does  not  The  evidence  at  least  presumptively 
showed  a  title  in  the  plaintiff  derived  from  Toledo  and 
accompanied  by  possession.  The  defendant  levied  upon  the 
property  as  property  of  Toledo,  and  there  is  no  claim  of  title 
through  any  other  party  authorizing  the  creditor  to  attack 
Toledo's  title  (Smith  agt.  Ball,  67  N.  Y.,  48).  It  was 
always  a  law  in  this  state  that  a  denial  of  plaintiff's  title 
alone  is  not  a  good  defense  (Evstice  agt.  Holmes,  3  Denio,  244). 

This  conclusion  leaves  only  questions  of  fact  in  the  case. 
Was  the  bill  of  sale  a  genuine,  real  bona  fide  bill  of  sale  f 
Was  the  possession  given  over  of  the  goods  ?  If  these  two 
questions  are  answered  affirmatively,  the  plaintiff  is  entitled 
to  recover  for  the  plaintiff's  bill  of  sale  and  the  delivery  if  pos- 
session under  it  ante-date  the  levy.  Both  questions  are  for  a 
jury  (Blount  agt.  Gdbler,  77  If.  Y,  451;  JuiUard  agt. 
Chaffee,  92  N.  Y,  529 ;  Powell  agt.  Powell,  71  N.  Y.,  71). 

If  the  change  of  possession  was  not  absolute  and  immediate 
and  continued,  the  good  faith  of  the  transaction  may  still  be 
shown  to  the  jury,  for  the  failure  to  give  possession  only 
raises  a  presumption  of  fraud  which  may  be  rebutted  by 
proof  that  the  transaction  was  fair.  In  the  evidence  as  taken 
the  proof  of  change  of  possession  is  abundant.  If  the  proof 
is  to  be  credited  all  dominion  over  the  property  was  delivered 
to  the  plaintiff  and  received  by  him.  There  was  no  need  of 
an  amendment  of  the  complaint  in  respect  to  a  demand.  An 
averment  in  a  complaint  that  the  defendant  unlawfully  detains 
the  plaintiff's  property  is  made  out  by  proof  of  a  demand. 
It  is  never  necessary  to  plead  the  evidence. 

The  judgment  should  be  reversed,  with  costs  to  abide  event, 
and  a  new  trial  granted. 

Dyxmah,  J.,  concurs ;  Pratt,  J.,  not  sitting. 
Vol.  II        19 
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SUPREME  COURT. 

In  the  Matter  of  the  Attorney  General  agt.  The  Atlantic 
Mutual  Life  Insurance  Company.  (Petition  of  William 
Barnes.) 

Corporations — Receiver — When  and  Juno  far  corporation*  attacked  by  the 
state  for  insolvency  may  use  their  corporate  fundi  after  the  appointment  of  a 
receiver. 

Corporations  attacked  by  the  state  for  insolvency  can,  even  after  a 
receiver  is  appointed,  use  their  corporate  funds  for  their  own  protection 
in  the  litigation  if  their  action  is  taken  in  good  faith  and  with  a 
reasonable  hope  of  success  in  the  controversy. 

Third  Department,  General  Term,  Jime,  1885. 

Before  Learned,  P.  J.,  Bockes  and  Landon,  JJ. 

Landon,  J.  —  Reviewing  the  discretion  exercised  by  the 
special  term  in  allowing  to  the  petitioner  compensation  for 
his  services  rendered  for  the  company  aftor  the  receiver  of 
its  property  had  been  appointed,  we  conclude  that  a  case  was 
presented  justifying  an  allowance  within  the  opinion  of  the 
court  of  appeals  in  Barnes  agt.  Newcomb  (89  N.  T.y  10S), 
rendered  upon  the  claim  in  question. 

First.  The  company  appears  to  have  been  deprived  of  its 
property  and  business  upon  a  contested  allegation  of  insolv- 
ency. The  property  was  great,  and  there  were  reasonable 
grounds  for  the  company  to  hope  that  upon  appeal  the  order 
depriving  it  of  its  property  would  be  reversed. 

Second.  After  the  appointment  of  the  receiver  the  statute 
{chap.  902,  sec.  8,  Laws  1869)  required  that  a  competent  actu- 
ary should  examine  the  condition  of  the  company  and  report 
whether  its  assets  were  sufficient  to  enable  it  to  meet  its  obli- 
gations matured  and  to  mature.  The  liabilities  of  the  com- 
pany upon  existing  policies  could,  from  the  nature  of  the 
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case,  only  be  estimated.  The  actuary  made  his  report.  It 
wafc  adverse  to  the  company.  Bat  the  principles  upon  which 
lie  made  the  estimate  of  maturing  liabilities  were  at  that  time 
not  well  established.  If  a  different  basis  had  been  adopted, 
the  solvency  of  the  company  would  have  been  shown,  and 
thereupon  it  would  have  been  competent  for  the  court  in  its 
discretion  to  reinstate,  the  company  in  its  property  and 
business.  That  the  company  should  contest  the  accuracy  of 
this  report  in  the  courts  was  a  natural  and  reasonable  step  for 
it  to  take  in  its  struggle  for  existence. 

Third.  Pending  the  litigation,  the  assets  of  the  company  so 
appreciated  in  value  that  they  appeared  to  exceed  its  liabili- 
ties. Upon  this  ground  the  company  applied  to  the  court  to 
be  restored  to  its  possession  and  be  allowed  to  resume  business. 
The  effort  was  unsuccessful,  mainly  because  it  was  felt  by  the 
court  that  a  life  insurance  company,  discredited  by  hostile 
litigation  at  the  suit  of  the  state,  could  not  with  safety  to  its 
policyholders  be  permitted  to  resume  business  (74  N.  Y.y 
177 ;  11  id.,  336). 

Thus  the  company  struggled  under  circumstances  which 
gave  some  promise  of  success  in  every  way  open  to  it  to  recover 
its  vast  property  and  resume  its  business.  Its  entire  good  faith 
in  making  the  struggle  is  found  by  the  court  below,  a  finding 
which  seems  unquestionable  under  the  circumstances. 
Order  affirmed,  with  costs  and  disbursements. 

Bocke8,  J.  —  Under  the  order  of  reference  the  referee, 
after  a  fnll  hearing,  has,  as  he  was  authorized  to  do,  certified 
to  the  court  the  value  of  the  services  in  controversy  and  his 
opinion  as  to  the  amount  the  applicant  should  receive  or  be 
paid,  and  further,  that  the  services  and  disbursements  incurred 
in  connection  with  them  were  rendered  and  made  in  good 
faith,  and  with  the  reasonable  and  well  grounded  belief  that 
the  proceedings  would  benefit  the  company,  its  stockholders 
and  policyholders ;  and  there  is  no  question  but  that  the  pro- 
ceedings were  taken  under  the  sanction  of  the  officers  of  the 
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corporation,  with  the  belief  and  hope  that  the  company 
should  in  justice  be  restored  to  its  corporate  rights.  The 
special  term  has  given  sanction  to  these  conclusions  of  the 
referee,  and  for  myself  I  cannot  well  say,  after  looking 
into  the  proof,  that  an  error  has  been  committed  in  that 
regard.  The  case  then  is  brought  directly  within  the  princi- 
ple laid  down  in  Barnes  agt  Newcomb  (85  N.  JT.,  108),  to 
the  effect  that  the  trustees  of  a  corporation  whose  existence 
is  attacked,  should  be  afforded  the  means  of  resistance  as  far 
as  the  facts  justify,  and  that  justice  requires  that  an  allowance 
should  be  made  for  such  amount  as  would  afford  a  reasonable 
compensation  therefor.  The  steps  necessary  to  the  determin- 
ation of  these  questions  have  here  been  taken,  and  the  justice 
and  reasonableness  of  the  claims,  as  well  to  the  items  as  to  the 
aggregate,  have  been  established.  Nor  am  I  able  to  say, 
under  the  rule  laid  down  for  our  guidance  by  the  court  of 
appeals,  that  any  one  of  the  proceedings  for  which  an  allow- 
ance was  made  was  unreasonable  to  an  extent  making  it 
absolutely  improper ;  nor  can  I  well  say  under  the  proof  that 
the  amount  certified  as  justly  due  for  the  services  performed, 
or  for  any  item  of  those  services,  is  in  excess  of  what  should 
be  allowed.  I  must  concur  in  the  opinion  of  my  brother 
Landon,  and  vote  for  an  affirmance  of  the  order  directed  by 
the  special  term. 
Learned,  P.  J.,  not  acting* 
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The  Mayor  agt  Heuft. 


NEW  YORK  COMMON  PLEAS. 
The  Matoe  agt.  Heuft. 

Jw  York  (city  of) —  Common  council  no  power  to  pace  ordinance  which  in 
tflct  gina  a  person  the  right  to  maintain  an  incumbrance  for  any  period 
fe»  tham  ten  day  9. 

To  an  action  brought  for  a  violation  of  a  corporation  ordinance,  the 
defense  set  up  a  resolution,  passed  by  the  common  council  on  Septem- 
ber 18,  1884,  providing  that  the  corporation  attorney,  before  the  com- 
mencement of  any  action  for  the  violation  of  any  of  the  ordinances  of 
toe  city,  shall  give  notice  in  writing  ten  days  before  instituting  suit,  to 
every  delinquent. 

Bdd,  that  the  common  council  had  no  power  to  pass  such  ordinance. 

General  Term,  Jvly,  1885. 

Before  Van  Hoesen  and  Allen,  JJ. 

Feb  Curiam. —  It  is  true  that  this  ordinance  does  not 
deprive  the  department  of  public  works  of  its  power  to 
remove  encroachments,  but  it  does  attempt  to  take  away  the 
right  to  punish  the  person  who  creates  the  incumbrance,  for 
it  provides  that  no  one  shall  be  sued  for  placing  an  incum- 
brance on  a  street  unless  he  persists  in  maintaining  it  for  a 
certain  period  after  he  had  notice  to  remove  it.  The  ordi- 
nance in  effect  gives  to  any  person  the  right  to  maintain  an 
incumbrance  for  any  period  less  than  ten  days,  for  it  declares 
that  unless  he  maintains  it  for  ten  days  after  having  been 
notified  to  remove  it  he  shall  not  be  liable  to  an  action.  He 
m*y  maintain  an  encroachment  on  the  street  for  nine  days,  or 
nine  days  and  a  half,  without  being  liable  to  any  action  what- 
ever if  this  ordinance  be  valid.  This  cannot  be.  The  common 
council  is  forbidden  to  permit  any  encroachment  except  the 
temporary  occupation  of  such  part  of  a  street  as  may  be  adja- 
cent to  a  lot  on  which  a  building  is  in  course  of  construction. 
k  i«  true  that  the  ordinance  does  not  expressly  declare  that 
encroachments  are  authorized,  but  it  does  forbid  prosecution 
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of  those  who  are  guilty  of  encroaching.  It  is  a  familiar  saying 
that  there  can  be  no  law  without  a  sanction.  Where  a  right 
exists  there  must  be  a  way  of  protecting  it,  and  of  punishing 
those  who  violate  it.  When  you  take  away  the  means  of 
enforcing  the  right  you  destroy  the  very  right  itself.  When 
the  common  council,  therefore,  ordained  that  a  man  might 
keep  up  an  encroachment  for  any  period  less  than  ten  days 
without  being  liable  to  an  action,  it  virtually  gave  to  all  persons 
the  liberty  to  encroach  at  their  pleasure  on  the  streets  for  less 
than  ten  days  at  a  time. 

It  is  argued  that  justice  Gbdney  intended  to  decide  that 
the  defendant  did  not  in  fact  ever  encroach  on  the  street,  and 
there  are  parts  of  the  record  that  give  color  to  that  argument ; 
but  other  parts  of  the  record  seem  to  show  that  he  meant  to 
decide  that  the  ordinance  was  valid. 

We  think  it  better,  therefore,  to  reverse  the  judgment  and 
to  order  a  new  trial,  without  costs. 


SUPREME  COURT 


Riohabd  R.  Bowkbr  and  others,  as  executors,  &c,  plaintiffs, 
agt.  David  A.  Wells  and  others,  defendants* 

WiU —  Construction  of —  Trust  —  When  not  raised  on  face  of  mU — Moral 

obligation  does  not  ereat  a  trust. 

The  courts  recognize  a  difference  between  the  intent  of  a  testator  to  create 
a  legal  direction  on  his  devisee  and  the  intent  solely  to  create  a  moral 
obligation ;  the  latter  does  not  create  a  trust. 

While  a  secret  trust  to  apply  devised  property  to  an  illegal  purpose  will 
render  the  devisee  a  trustee  for  the  heirs-at-law  or  next  of  kin,  the  trust 
must  be  established  in  such  a  manner  that  if  legal  it  would  be  binding 
upon  the  trustee. 

D.  by  her  will  gave  the  bulk  of  her  estate  to  four  persons,  or  such  of  them 
as  might  survive  her  and  be  of  sound  mind,  absolutely,  as  joint  tenants 
and  not  as  tenants  in  common  (expressing  a  wish  although  stating  that 
it  was  not  to  be  taken  as  a  legal  direction),  the  estate  so  bequeathed  and 
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devised  should  be  applied  by  these  four  gentlemen  as  they  might  deem 
wise  to  the  promotion  in  the  United  States  of  sound  political  knowledge. 
In  an  action  to  construe  the  will : 
Held,  that  the  language  of  the  will,  if  directed  toward  a  purpose  capable 
of  legal  enforcement,  would  not  have  created  a  trust,  and  as  there  is  no 
promise  shown  de  hara  the  will  to  apply  the  devised  property  to  such 
purpose,  the  devise  is  valid  and  the  devisees  take  the  property  absolutely 
as  their  own  ((TUara  agt.  Dudley,  95  K  T. ,  403,  distinguished). 

^^  # 

Kings  Special  Term,  June^  1885. 

Action  by  the  executors  of  the  will  of  Jane  M.  Dugdale 
for  a  construction  of  the  fifth  clause  thereof. 

The  clause  of  the  will  under  discussion  was  as  follows : 

*  Fifth.  All  the  remainder  of  my  estate,  real  and  personal, 
together  with  the  rents,  issues  and  profits  thereof,  I  hereby 
give,  bequeath  and  devise  to  David  A.  Wells,  of  Norwich, 
Conn.,  and  Richard  Rogers  Bowker,  Worthington  0.  Ford  and 
Edward  M.  Shepard,  ot  the  city  of  Brooklyn,  or  such  of  them 
as  may  survive  me,  and  at  the  time  of  my  death  shall  be  sound 
in  mind,  as  joint  tenants,  and  not  as  tenants  in  common,  to 
have  and  to  hold  to  them,  their  heirs,  executors,  administra- 
tors and  assigns,  forever.  I  direct,  however,  that  until  after 
the  death  of  two  of  them  no  one  of  them  shall  have  any  power 
to  maintain  actual  partition  or  any  other  proceeding  to  set  off 
or  separate  any  individual  share ;  but  this  shall  not  prevent  or 
affect  any  sale  or  other  disposition  of  the  said  remainder  of 
my  estate,  or  any  part  thereof,  by  the  said  four  gentlemen, 
or  any  suit  or  proceeding  to  procure  such  sale  or  disposition  ; 
nor  shall  such  direction  prevent  the  release  and  conveyance 
by  any  one  of  the  said  four  gentlemen  to  any  of  the  others  of 
Ms  interest  and  estate  in  the  said  remainder  of  my  estate. 

"This  bequest  and  devise  I  make  absolute  in  order  that 
there  may  be  no  legal  or  technical  difficulty  or  embarrassment 
in  effecting  the  end  I  desire,  and  having  entire  confidence 
that  those  four  gentlemen  will,  although  under  no  legal  obli- 
gation so  to  do,  observe  my  wishes ;  and  my  wish  is  (although 
this  is  not  to  be  taken  as  a  legal  direction)  that  my  residuary 
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estate  so  bequeathed  and  devised,  and  any  proceeds  thereof, 
shall,  under  the  name  of  '  The  Richard  L.  Dugdale  Fund,'  be 
applied  as  those  four  gentlemen,  or  such  persons  as  they  may 
associate  with  them,  or  a  majority  of  them  may  deem  wise, 
to  the  promotion  in  the  United  States  of  sound  political 
knowledge  and  opinions.  I  should  be  especially  glad  if  this 
fund  could  promote  a  work  similar  to  that  done  by  the  Society 
*for  Political  Education. 

"  This  bequest  and  devise  I  make,  first,  because  I  have  no 
near  relations,  my  only  relations  being  those  residing  abroad 
whom  I  have  not  known  for  many  years,  and  because  there 
are  no  persons  having  just  claims  on  me  for  whom  I  have 
not  properly  provided ;  and,  secondly,  because  I  am  greatly 
attached,  as  was  my  brother  Richard  (the  memorial  of  some 
of  whose  work  is  found  in  the  book  called  '  The  Jukes'),  to 
the  work  which  I  have  desired  the  four  gentlemen  last  named 
to  conduct." 

Ndeon  8.  Spencer,  for  plaintiffs. 

Samuel  H.  Ordway,  for  defendants'  residuary  legatees. 

Coudert  Brothers,  for  defendants  Chanet  and  others,  heirs 
and  next  of  kin. 

C.  &  C.  E.  Tracy,  for  defendants  Cuddon,  heirs  and  next 
of  kin. 

Oullen,  «/.  —  This  case  differs  from  O'Hara  agt.  Dudley 
both  in  the  form  of  the  action  and  in  its  facts.  This  suit  is 
brought  to  construe  the  will  of  the  testatrix,  and  the  validity 
of  the  provisions  of  that  will  must  be  determined  on  the  face 
of  the  will.  The  action  in  CPHara  agt.  Dudley  was  to  declare 
a  trust  in  favor  of  the  heirs  in  consequence  of  the  promise 
made  by  the  devisees,  and  the  action  was  decided  in  favor  of 
the  heirs  solely  on  account  of  such  promise.  No  promise  is 
alleged  or  shown  in  this  case.    Nor  can  there  be  said  to  be  a 
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trust  raised  on  the  face  of  the  will,  for  the  testatrix  declares 
that  she  intends  to  make  the  gift  absolute,  and  that  there 
should  be  no  legal  obligation  upon  the  devisees  to  comply  with 
her  wishes  as  to  the  eventual  disposition  of  the  property.  As 
she  has  said  in  the  plainest  t^rms  there  shall  be  no  trust,  the 
courts  cannot  say  there  is  such  a  trust.  Further,  there  is  no 
illegality  or  contravention  of  public  policy  in  affecting  the 
object  she  sought  to  attain.  In  this  respect  also  the  case 
differs  from  that  which  the  court  of  appeals  interpreted  as  the 
intention  of  the  testator  in  (Pllara  agt.  Dudley. 

Miss  Dugdale  wished  no  accumulation  of  the  fund;  she 
suggested  no  restraint  upon  its  absolute  disposition  for  any 
period  but  two  lives  in  being,  and  not  necessarily  for  that  time. 
In  fact,  if  there  were  a  trust  it  would  be  inoperative  because 
the  beneficiaries  would  be  indefinite.  But  this  the  testatrix 
knew,  and  she  did  not  intend  to  cast  upon  the  courts  the  duty 
of  seeing  that  her  wishes  were  carried  out,  but  left  that  solely 
to  the  sense  of  propriety  her  devisees  might  possess.  If  that 
sense  of  propriety  does  not  dictate  a  disposition  of  the  fund 
in  accordance  with  the  testatrix's  wishes,  that  is  exactly  what 
the  testatrix  intended  they  should  do  in  that  contingency, 
though  she  hoped  the  contingency  would  not  occur.  In  such 
case  it  cannot  be  said  that  any  fraud  is  practiced  on  the  testa- 
trix, for  the  devisees  never  made  any  promise  to  her. 

Without  reviewing  the  decided  cases  at  length,  two  princi- 
ples seem  established  by  them  :  First.  The  courts  recognize 
the  difference  between  the  intent  of  a  testator  to  create  a  legal 
direction  on  his  devisee  and  the  intent  solely  to  create  a  moral 
obligation,  and  that  the  latter  does  not  create  a  trust  (1  Jar. 
on  Witts,  p.  385).  Second.  That  while  a  secret  trust  to  apply 
the  devised  property  to  an  illegal  purpose  will  render  the 
devisee  a  trustee  for  the  heirs  at  law  or  next  of  kin,  the  trust 
must  be  established  in  such  manner  that  if  legal  it  would  have 
been  binding  upon  the  trustee  (1  Jar.,  p.  233). 

As  is  my  judgment  the  language  of  the  will,  if  directed 
toward  a  purpose  capable  of  legal  enforcement,  would  not 
Vol-  II        20 


V  . 


164  HOWARD'S  PRACTICE  REPORTS. 

In  re  Mary  Brasier. 

have  created  a  trust,  and  as  there  is  no  promise  shown  dehors 
the  will  to  apply  the  devised  property  to  such  purpose,  it  fol- 
lows that  the  devise  under  discussion  is  valid,  and  that  the 
devisees  take  the  property  absolutely  as  their  own. 
Costs  of  all  parties  to  be  paid  out  of  the  fund. 


N.  Y.  COMMON  PLEAS. 

In  re  Mary  Brasier  for  leave  to  prosecute  the  official  bond 
of  Cornelius  Farley,  a  city  marshal. 

Marshals  official  bond  —  Liability  of  sureties  —  Judgment  for  costs  on  inter- 
locutory order —  Code  of  Civil  Procedure,  section  779. 

The  sureties  on  the  official  bond  of  a  city  marshal  are  not  liable  until 
after  a  valid  judgment  has  been  recovered  against  their  principal. 

A  judgment  entered  on  an  interlocutory  order  awarding  costs  is  not  a 
valid  judgment.  Such  costs  are  practically  motion  costs,  and  must  1m 
collected  as  such. 

General  Term,  June,  1885. 

E.  P.  Wilder,  for  appellant. 

e/.  Geo.  Flammer,  for  respondent. 

Allen,  J.  —  We  are  of  the  opinion  that  the  order  of  the 
special  term  granting  to  the  petitioner  leave  to  prosecute  the 
official  bond  of  Cornelius  Farley,  one  of  the  marshals  of  the 
city  of  New  York,  ought  to  be  reversed,  for  the  reason  that 
the  court  below  was  without  jurisdiction  to  enter  the  judgment 
for  appellate  costs,  which  forms  the  basis  of  the  application 
for  the  order,  and  that  the  judgment,  being  unauthorized  by 
law,  is  a  nullity.  We  have  no  doubt  that  the  sureties  on  the 
bond  would  be  liable  for  all  costs  that  accrued  in  the  action, 
which  resulted  from  the  official  misconduct  of  the  marshal, 
whether  they  were  costs  of  trial  or  costs  of  appeal,  so  long  as 
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such  costs  were  incorporated  in  or  formed  a  valid  judgment 
within  the  jurisdiction  of  the  court. 

The  act  of  1882  (Laws  of  1882,  p.  417,  sec.  1701)  provides 
that  only  a  person  who  shall  have  first  obtained  a  judgment 
against  the  marshal  for  official  misconduct  may  move  for 
leave  to  prosecute  his  official  bond.  Of  course,  the  judgment 
contemplated  by  this  statute  is  a  lawful  and  a  valid  judgment* 

From  the  papers  before  the  court  it  appears  that  action 
was  commenced  by  the  petitioner  against  the  marshal  to 
recover  possession  of  personal  property  which  had  been  taken 
from  her  by  him  while  acting  under  an  execution  against  one 
Ing.  The  action  was  tried  and  resulted  in  a  verdict  for  the 
plaintiff,  and  a  judgment  was  entered  for  the  return  of  the 
property  and  for  $J  36.82  costs. 

A  motion  to  vacate  this  judgment  for  an  alleged  irregularity 
in  the  taxation  of  costs  was  made  by  the  said  marshal.  The 
motion  was  denied,  from  which  decision  an  appeal  was  taken 
to  the  general  term  of  the  city  court,  and  from  thence  to  the 
general  term  of  this  court,  in  both  of  which  the  order  appealed 
from  was  affirmed,  with  costs ;  and  upon  the  remittitur  going 
down  a  judgment  was  entered  in  the  city  court  in  favor  of 
the  plaintiff,  and  against  Farley,  as  marshal,  for  seventy-six 
dollars  and  ninety-six  cents  costs. 

The  original  judgment  for  $136.82  trial  costs  was  paid  and 
the  property  sued  for  restored  to  the  petitioner.  The  appli- 
cation for  leave  to  prosecute  is  founded  upon  the  judgment  of 
seventy-six  dollars  and  ninety-six  cents  for  costs  of  appeal 
from  the  order  above  referred  to.  We  do  not  think  there  is 
any  authority  in  law  for  the  entry  upon  the  remittitur  of  this 
court  affirming  the  order  of  the  city  court  of  the  judgment  of 
seventy-six  dollars  and  ninty-six  cents  for  the  costs  of  the 
appeaL  An  entry  of  judgment  for  costs  upon  an  interlocutory 
)rder  or  upon  an  order  of  the  general  term  affirming  the 
order  affecting  a  question  of  practice  is  nowhere  authorized. 
A  judgment  cannot  be  perfected  for  costs  of  this  character. 


Mr 
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appeal,  and  tbe  costs  of  the  successful  party  are  motion  costs 
within  the  meaning  of  section  779  of  the  Code  of  Pro- 
cedure, and  are  to  be  collected  as  other  motion  costs  are 
collected  (Phipps  agt.  Carman,  26  Hun,  518;  Brown  agt. 
Lugh,  50  N.  Y.,  427 ;  Wilkin  agt.  Raplee,  52  N.  Y.,  248). 
As  this  point  was  not  raised  upon  the  argument  of  this  motion 
in  the  court  below,  no  costs  of  this  appeal  are  allowed. 


SUPKEME  COUET. 
Joseph  W.  Palmer  agt  The  Pennsylvania  Company. 

Foreign  corporation  —  Service  of  process  on  managing  agent  —  Code  of  OwU 

Procedure,  section  43d,  subdivision  3. 

Defendant  issued  a  freight  receipt  with  the  name  of  person  served  upon  it  as 
agent;  receipt  to  be  signed  for  agent  not  for  company;  receipt  printed 
in  blank  with  "  Form  21,  N.  Y.,"  at  head: 

Held,  that  the  Code  does  not  specify  agency,  except  person  served  must 
be  managing  agent.  *  *  *  Every  object  is  attained  when  the  agent 
served  is  of  sufficient  character  and  rank  to  make  it  reasonably  certain 
that  the  defendant  will  be  apprised  of  service  made.  The  statute  is 
satisfied  if  he  be  managing  agent  to  any  extent. 

Dutchess  Special  Term,  November,  1884. 

Grant  B.  Taylor,  for  plaintiff.  (70  N.  Y.,  227 ;  87  N.  Y., 
137 ;  9  How.  Pr.,  448 ;  S  K  D.  Smith,  519 ;  57  Barb.,  438 ; 
49  How.  Pr.,  117;  1  Keyes,  347.) 

B.  F.  Wilkinson,  for  defendant.  (5  How.  Pr.,  183 ;  6  How. 
Pr.,  308;  8  Abb.  Pr.,  427;  13  Hun,  150 ;  17  Hun,  3L6.) 

Babnaed,  J.  —  The  sole  question  on  this-  motion  is  one  of 
fact.  Under  subdivision  3  of  section  432  of  the  Code  service 
may  be  made  upon  a  foreign  corporation  which  has  property 
within  this  state  upon  a  "  managing  agent  of  the  corporation 
within  this  state."     The  service  of  the  sumnrons  was  -made 
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upon  Thomas  C.  Pollock.  Pollock  is  employed  by  the  Penn- 
sylvania Railroad  Company  and  paid  by  them,  but  he  has  the 
right  to  do  something  for  the  defendant.  The  moving  affida- 
vits leave  it  in  donbt  as  to  the  precise  extent  of  his  powers. 
Ab  a  matter  of  convenience  between  the  two  companies  he 
is  authorized  to  transact  certain  details  in  connection  with 
the  business  of  the  defendant.  These  details  are  not  given 
beyond  an  expression  in  the  moving  affidavits,  "  such  as  the 
transmission  of  reports"  to  the  defendant.  The  opposing 
affidavits  show  that  the  defendant  has  issued  a  form  of  freight 
receipt,  "Form  21,  N.  Y,"  which  contains  thereon  a  printed 
statement  upon  its  side :  "  Thomas  C.  Pollock,  agent.  Office, 
New  Pier  28,  North  River,  New  York."  At  the  bottom 
there  is  printed  the  words,  "  Received  payment  for  the  Com- 
pany. . . for  agent."    Pollock  nsed  this  form  of 

receipt  In  the  absence  of  explanation  this  receipt  imports 
enough  to  make  ont  a  managing  agency. 

The  Code  does  not  specify  the  extent  of  the  agency  beyond 
the  fact  that  the  person  upon  whom  service  is  made  shall  be  a 
managing  agent.  The  defendant  wonld  be  bonnd  by  Pollock's 
contracts  for  freight  sent  as  well  as  by  his  receipts  for  freight 
received.    I  think  this  is  enough  to  make  the  service  good. 

Motion  denied,  with  ten  dollars  costs  to  abide  event. 

* 

Second  Department,  General  Term,  February,  1885. 

Pratt,  J.  —  There  is  no  doubt  that  defendants  hold  Pollock 
out  to  the  world  as  their  agent  in  the  city  of  New  York.  It 
is  plain  that  he  has  a  large  authority,  and  within  a  wide  field 
his  acts  are  binding  on  defendant. 

The  Code  does  not  specify  the  extent  of  the  agency  required 
to  bind  defendants  by  service  of  process,  except  that  the  per- 
son upon  whom  the  service  is  made  must  be  managing  agent. 
Were  the  rule  to  be  established,  as  contended  by  appellants, 
that  the  agent  must  have  charge  of  the  whole  business  of  the 
corporation  the  statute  would  be  a  dead  letter,  for  such  an 
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agency  seldom,  if  ever,  exists.  Every  object  of  the  service  is 
attained  when  the  agent  served  is  of  sufficient  character  and 
rank  to  make  it  reasonably  certain  that  the  defendant  will  be 
apprised  of  the  service  made.  The  statute  is  satisfied  if  he 
be  a  managing  agent  to  any  extent. 
^  *  Order  affirmed,  with  costs. 
Dykmax,  J.,  concurs. 


SURROGATE'S  COURT. 

In  the  Estate  of  Ellis  H.  JSlias,  deceased. 

Public  administrator  —  Procedure  of,  to  cause  inquiry  to  be  instituted  as  to 
the  alleged  withholding  or  concealment  of  property  belonging  to  an  intestate** 
estate—  Code  of  OivU  Procedure,  sections  3706-2714. 

First.  It  is  by  sections  2706-2714  of  the  Code  of  Civil  Procedure,  and  not 
by  section  222  of  chapter  410  of  the  Laws  of  1382,  that  the  procedure 
is  now  regulated  by  which  the  public  administrator  can  cause  inquiry 
to  be  instituted  into  the  alleged  withholding  or  concealment  of  property 
belonging  to  an  intestate's  estate,  whereof  such  public  administrator  is 
in  charge  by  virtue  of  letters  issued  to  him  by  the  surrogate. 

Second.  The  interposition  of  an  answer  such  as  is  contemplated  by  section 
2710  bars  all  inquiry  concerning  property  to  which  the  respondent  by 
such  answer  properly  claims  title. 

Ihird.  But  where  the  applicant  alleges  that  the  person  cited  has  in  his 
possession  or  control  certain  specified  articles  of  property  belonging  to 
the  decedent  at  the  time  of  his  death,  and  the  respondent  asserts  his 
title  to  a  portion  of  such  property  only,  such  an  answer  does  not 
effectually  bar  all  further  inquiry. 

Fourth  Whether  an  affidavit  is  an  "answer"  within  the  meaning  of 
section  2710,  quwre. 

New  York  county,  July,  1885. 

Rollins,  S. —  On  the  twelfth  of  May  last  the  public 
administrator,  to  whom  the  surrogate  lately  granted  letters  as 
administrator  of  this  estate,  filed  in  this  court  the  affidavit  of 
William  M.  Elias,  which  alleged  upon  information  and  belief : 

First  That  this  decedent  at  the  time  of  his  death,  in  June, 
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1881,  bad  in  his  possession  or  under  his  control  United  States 
government  bonds  of  the  value  of  about  $150,000,  and, 

Second.  That  at  the  time  of  the  making  of  such  affidavit 
such  bonds  were  in  the  possession  or  under  the  control  of 
decedent's  widow,  Maggie  Elias. 

The  public  administrator,  upon  filing  this  affidavit,  applied 
for  a  citation  directing  the  said  Maggie  Elias  to  appear  before 
the  surrogate  at  a  time  and  place  specified,  and  to  "  testify 
concerning  the  property  of  Ellis  EL  Elias,  deceased."  Such 
a  citation  was  duly  issued  and  served.  On  the  day  appointed 
for  its  return  the  respondent  appeared  by  counsel,  filed  an 
affidavit,  whose  contents  will  presently  be  stated,  and  moved 
that  the  proceedings  be  dismissed.  Shall  this  motion  be 
granted? 

The  provision  by  which  the  public  administrator  of  this 
county  was  formerly  authorized  to  institute,  in  his  official 
capacity,  an  inquiry  concerning  property  of  a  decedent,  not 
satisfactorily  accounted  for  by  persons  who  were  about  him 
iu  his  last  sickness,  was  section  8,  title  6,  chapter  6,  part  2  of 
the  Revised  Statutes  (3  Banks'  6th  ed.}  128).  This  provision 
was  re-enacted  by  section  222  of  the  consolidation  act  (Laws 
of  1882,  chap.  410).  By  the  act  of  April  22, 1870  (chap.  359, 
Laws  of  1870,  sec.  7),  executors  and  administrators  in  general 
in  the  county  of  New  York  were  granted  substantially  the  same 
rights  and  privileges  for  the  discovery  of  property  concealed 
or  withheld,  as  had  theretofore  been  accorded  to  the  public 
administrator.  By  chapter  394  of  the  Laws  of  1870,  the 
benefits  of  chapter  359  were  extended  to  executors  and 
administrators  throughout  the  state.  The  statute  law  in  this 
regard  remained  unchanged  until  the  adoption  of  the  Code 
of  Civil  Procedure,  and  in  that  Code  its  provisions  were 
substantially  re-enacted  (Sees.  2706-2714). 

It  does  not  clearly  appear  whether  the  present  proceeding 
is  claimed  to  be  instituted  under  the  Code  or  under  section 
222  of  chapter  410  of  the  Laws  of  1882.  It  seems  to  me, 
however,  that  as  the  public  administrator  is  in  charge  of  this 
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estate,  not  virttUe  officii,  but  by  investiture  of  letters  of 
administration  issued  to  him  by  the  surrogate,  the  course 
which  he  must  here  pursue  for  the  discovery  of  property  of 
his  intestate's  estate,  claimed  to  be  concealed  or  withheld,  is 
fixed  by  the  Code  of  Procedure  (Miller  agt.  Franklin  Hemic, 
1  Paige,  444). 

The  Code  provisions  upon  this  subject  were  amended  by- 
chapter  535  of  the  Laws  of  1881,  and  the  following  words 
were  added  at  the  close  of  the  2710th  section :  "  In  case  the 
person  so  cited  shall  interpose  a  written  answer,  duly  verified* 
that  he  is  the  owner  of  said  property,  or  is  entitled  to  the 
possession  thereof  by  virtue  or  any  lien  thereon,  or  special 
property  therein,  the  surrogate  shall  dismiss  the  proceeding 
as  to  such  property  to  claimed? 

In  the  case  at  bpr  the  person  cited  has  interposed  an  answer 
in  words  f  6llowing : 

"  I  am  the  widow  of  said  Ellis  H.  Elias.  During  his  life* 
time  he  gave  me  from  time  to  time  United  States  bonds,  and 
at  the  time  of  his  death  I  had  in  my  possession,  as  a  part  of 
said  bonds  so  given  to  me,  about  $30,000.  I  have  no  property 
of  said  Ellis  H.  Elias  in  my  possession  or  under  my  control. 
I  have  property  which  I  received  from  him.  He  gave  it  to 
me  for  myself,  and  I  make  claim  to  be  the  owner  of  all  the 
property  in  my  possession  which  I  received  from  him." 

Counsel  for  the  moving  party  makes,  as  it  seems  to  me,  a 
just  criticism  upon  the  allegations  of  this  affidavit  He  insists 
that  the  respondent  does  not  declare  herself  to  be  the  owner 
of  the  "  about  $150,000  "  whose  whereabouts  he  is  seeking  to 
discover.  So  far  as  she  asserts  a  claim  to  any  sum  whatever, 
parcel  of  such  $150,000,  she  maintains  her  ownership  of  no 
more  than  "  about  $30,000."  Her  insistence  of  title  to  that 
sum  is  only  a  pro  tanto  bar  to  the  petitioner's  proposed 
inquiry.  If  she  had  absolutely  denied  her  possession  or  con- 
trol of  any  property  whatever  belonging  to  the  decedent  at  the 
time  of  his  death,  it  is  very  clear  that  such  a  denial  would 
not  have  blocked  her  way  to  further  investigation  in  this 
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court  By  the  denial  that  she  has  in  fact  interposed,  she  has 
obstructed  snch  investigation  only  so  far  as  concerns  the 
$30,000  which  she  claims  as  hers. 

I  must  hold,  therefore,  that,  as  regards  her  possession  or 
control  of  any  property  held  by  this  decedent  at  the  time  of 
his  death,  other  than  the  snm  of  $30,000  in  United  States 
bonds,  this  proceeding  has  not  lost  its  vitality.  The  respond* 
ent  is  allowed  one  week  within  which  to  file,  if  she  sees  fit  to 
do  so,  and  if  the  facts  will  warrant  it,  an  answer  which  will 
require  the  absolute  dismissal  of  this  proceeding. 

I  commend  to  the  consideration  of  her  counsel  the  peti- 
tioner's suggestion,  that  the  paper  by  which  it  has  been 
attempted  to  oust  the  surrogate  of  jurisdiction  in  this  matter, 
is  in  the  shape  of  an  affidavit,  and  is  not  strictly  an  "  answer," 
snch  as  is  contemplated  by  the  Code. 

In  case  the  respondent  shall  again  seek  to  avail  herself  of 
her  privilege  under  section  2710,  it  may  be  well  for  her  to 
*88ert  it  in  more  formal  fashion. 


SUPREME  COURT. 
» 

James  B.  Staats  agt.  Mabion  E.  Wemple. 

ftftfontntay  proceedings  —  When  title  to  personal  property  vests  in  receiver 
appointed  in  —  Code  of  Civil  Procedure,  sections  2467,  2468. 

Tto  title  to  the  personal  property  of  a  judgment  debtor,  residing  in 
another  county  than  that  in  which  the  judgment-roll  in  the  action  is 
fifed,  is  not  vested  in  a  receiver  in  supplementary  proceedings  until  the 
order  appointing  him  has  been  filed  in  the  office  of  the  clerk  of  the 
county  where  the  Judgment-roll  is  filed,  and  a  copy  of  the  order,  certi- 
fied by  that  clerk,  is  filed  with  the  clerk  of  the  county  where  the 
Judgment  debtor  resides. 

Aod  until  then  the  receiver  is  not  entitled  to  an  order  requiring  the 
Ngment  debtor  to  deliver  his  personal  property  to  him. 

&ng*  Specifd  Term,  May,  1885. 
Vol.  II        21 
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This  was  a  motion  to  compel  the  defendant,  judgment 
debtor,  to  deliver  certain  personal  property  to  a  receiver 
appointed  in  supplementary  proceedings,  based  upon  the 
judgment  rendered  in  the  action  against  the  defendant,  who 
resided  in  Kings  county.  The  action  was  brought  in  the 
supreme  court  for  and  the  Judgment-roll  filed  and  judgment 
docketed  in  Albany  county.  A  transcript  was  filed  and  judg- 
ment thereon  docketed  in  Kings  county.  An  execution  was 
issued  to  and  returned  unsatisfied  by  the  sheriff  of  that 
county.  An  order  in  supplementary  proceedings  was  granted 
in  Kings  county  >  by  one  of  tha  justices  of  the  supreme  court, 
referring  the  examination  and  returnable  before  him  in  that 
county.  An  examination  was  had  and  return  made.  Upon 
the  return  an  order  was  granted  at  a  special  term  held  in 
Kings  county,  appointing  a  receiver  of  the  property  of  the 
defendant.  The  motion  papers  did  not  disclose  whether  the 
order  appointing  the  receiver  had  been  filed  in  the  office  of 
the  clerk  of  Albany  county,  and  a  copy  certified  by  the  clerk 
of  that  county  filed  in  the  office  of  the  clerk  of  Kings  county. 

Horace  G.  Lansing,  for  the  motion. 

RolMn  Tracy,  opposed.  The  receiver  has  not  become 
vested  with  any  title  in  this  personal  property,  and,  therefore, 
is  not  entitled  to  an  order  requiring  its  delivery  to  him  (See 
Code  Civ.  Pro.,  sees.  2467,  2468,  sub.  2).  The  statute  must 
be  strictly  followed,  and  nothing  will  be  presumed  to  have 
been  done  (Dubois  agt.  Cassidy,  75  N.  Y.,  298). 

Cullen,  J.  —  I  think  that  under  sections  2467  and  2468  of 
the  Code  of  Civil  Procedure,  the  order  appointing  the  receiver 
must  be  filed  in  Albany  county  and  a  certified  copy  filed  in 
Kings  county,  before  the  receiver  obtains  title. 

Motion  to  compel  defendant  to  deliver  the  personal  property 
to  the  receiver  denied,  with  ten  dollars  costs. 
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SUPBEME  COUKT. 

Robert  B.  Westover  as  executor  of  Hiram  Govs,  deceased, 
s  respondent,  agt.  The  -<Etna  Life    Insurance    Company 

appellant. 

Iwrance  (Life) — Construction  of  question  as  to  insanity —  Code  of  Civil 
Procedure,  tectum  834 — Physicians  not  to  disclose  professional  information — 
of  executors  to  waive  provisions  of  statute  —  Evidence  —  Insanity. 


Id  an  action  upon  a  policy  of  life  insurance  where  the  contract  was  based 
*  upon  a  written  application  made  by  the  insured  and  presented  to  the 
company  in  which  the  applicant  made  representations  as  to  the  state  of 
hw  health  at  that  time  and  previous  thereto.  In  reply  to  an  interroga- 
tory, the  insured  stated  that  he  had  never  been  insane.  Another  ques- 
tion in  the  application  was  :  "  Have  they,  (parents,  brothers  or  sisters) 
died  of,  or  been  afflicted  with  insanity,  epilepsy  *  *  *  or  other 
hereditary  disease?  "  to  which  he  answered  no.  The  policy  contained 
*&  express  condition  and  agreement  that  all  the  answers,  statements  and 
^presentations  should  constitute  a  part  of  the  contract  and  were 
warranted  by  the  insured  to  be  true  in  all  respects,  and  if  they  were  not, 
then  the  contract  to  be  absolutely  null  and  void.  One  of  the  defenses 
interposed  by  the  company  was  that  a  sister  of  the  insured  was,  and 
had  been  at  the  time  the  application  was  made  and  the  policy  issued, 

• 

insane,  and  evidence  was  given  to  prove  the  truth  of  the  answer, 
i&tt,  that  if  it  was  a  fact  that  the  sister  was,  or  had  been,  at  time  of  the 
application  insane,  and  the  same  was  of  a  temporal*}'  character  only 
produced  by  physical  causes  at  that  time  existing,  it  would  not  consti- 
tute a  breach  of  any  condition  of  the  policy  and  thereby  render  it  void. 
That  to  bring  the  case  within  the  limits  of  the  contract  in  this  respect, 
^  as  to  constitute  a  defense  and  defeat  a  recovery,  it  must  be  made  to 
appear  that  the  insanity  which  afflicted  the  sister  of  the  insured,  was 
constitutional  and  hereditary  in  its  nature  and  character. 
The  contract  of  insurance  contained  a  condition  that  if  the  insured  should 
commit  suicide  or  die  by  his  own  hand  the  policy  should  become  void. 
The  defendant  proved  and  the  plaintiff  conceded  that  the  insured  did 
die  by  his  own  hand.    The  plaintiff  sought  to  prove  that  the  insured 
Was  insane  at  the  time,  and  that  in  a  legal  sense  he  did  not  commit 
suicide  or  die  by  his  own  hands,  and  called  the  physician  who  attended 
the  deceased  during  all  the  period  of  his  mental  disturbance,  on  this 
question.    Defendant  objected  to  this  evidence  on  the  ground  that  he 
was  not  competent  by  reason  of  the  prohibition  contained  in  section 
684  of  the  Code  of  Civil  Procedure : 
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Held,  that  as  the  evidence  was  produced  for  the  purpose  of  protecting 
the  estate  of  the  deceased,  and  to  uphold  a  contract  made  by  him  in  his 
lifetime  with  the  defendant,  he  executors,  as  his  personal  representa- 
tives, possessed  the  right  and  privilege  of  releasing  the  physician  from, 
the  statutory  obligation  of  secrecy,  and  defendant  had  no  ground  for 
an  exception. 

After  the  plaintiff  had  introduced  all  his  evidence  o  »  th  question  of  he 
insanity  of  the  deceased,  and  had  rested  his  case  for  the  second  ime, 
the  defendant  offered  evidence  to  show  the  nature  of  the  insanity  of 
deceased,  and  that  the  insanity  with  which  he  was  afflicted  was  heredi- 
tary in  its  character.  The  offer  was  rejected  upon  the  ground  that  the 
defendant's  case  had  been  rested,  and  that  it  had  not  been  pleaded: 

Held  (Barker,  J.),  that  the  first  reason  for  rejecting  the  evidence  was  not 
well  founded  for  the  reason  that  prior  to  the  time  of  this  offer  it  would 
not  have  been  pertinent  for  the  defendant  to  give  any  evidence  on  the 
subject  of  the  insanity  of  the  insured,  as  no  question  had  then  been 
made  as  to  such  insanity.  The  plaintiff  raised  that  question  and  gave 
evidence  tending  to  prove  the  insanity  of  the  insured  at  the  time  he 
took  his  own  life,  with  a  view  of  avoiding  the  legal  effect  of  the  act, 
and  the  defendant  sought  to  meet  this  position  of  plaintiff  and  to  show 
the  nature  and  degree  of  the  insanity,  and  this  made  the  evidence  • 
offered  material  and  competent  (Smith,  P.  /.,  and  Harbin,  /.,  du- 
senting). 

Held,  further  (Barker,  J.),  that  the  other  ground  was  equally  without 
foundation,  as  It  is  set  forth  in  the  answer  that  it  was  a  condition  oi 
the  contract,  in  case  the  insured  should  commit  suicide  or  die  by 
his  own  hand,  the  policy  of  insurance  should  become  null  and  void, 
and  it  is  also  alleged  he  did  commit  suicide  and  did  die  by  his  own 
hand. 

Fowrth  Department,  General  Term,  October y  1883. 

Before  James  0.  Smith,  P.V.,  Hardin  and  Barker,  J  J. 

Appeal  from  an  order  denying  anew  trial,  founded  on  the 
judge's  minutes.  Since  then  a  case  has  been  made  containing 
the  evidence  produced  on  the  trial. 

The  action  is  founded  on  a  policy  of  insurance  issued  upon 
the  life  of  the  deceased,  the  plaintiffs  being  the  executors  of 
hi6  last  will  and  testament. 

The  verdict  was  in  the  plaintiff's  favor  for  the  sum  of 
$4,188. 
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BMin  Tracy,  for  appellant. 

S.  &  Payne,  for  respondent. 

.  Babkbr,  «/.  —  The  contract  of  insurance  was  based  upon  a 
written  application  made  by  the  insured  and  presented  to  the 
company,  in  which  the  applicant  made  representations  as  to 
the  state  of  his  health  at  that  time  and  previous  thereto. 
Such  statements  and  representations  were  made  by  way  of 
answer  to  written  questions  propounded  on  behalf  of  the 
company.  In  reply  to  an  interrogatory  the  insured  stated 
that  he  had  never  been  insane.  This  answer  was  followed  by 
an  inquiry  put  in  this  form  :  "  Has  either  of  the  parents, 
brothers,  sisters  or  other  near  relations  of  the  party  been 
afflicted  with  rheumatism,  insanity  or  with  pulmonary, 
scrofulous  or  any  other  constitutional  disease  hereditary  in  its 
character?"  This  question  was  answered  in  the  negative. 
The  policy"  contained  an  express  condition  and  agreement 
that  all  the  answers,  statements  and  representations  should 
constitute  a  part  of  the  contract,  and  were  warranted  by  the 
insured  to  be  true  in  all  respects,  and  if  they  were  not  then 
the  contract  to  be  absolutely  null  and  void. 

One  of  the  defenses  interposed  by  the  company  is  that 
Mre.  Branch,  a  sister  of  the  insured,  was,  or  had  been  at  the 
time  the  application  was  made  and  the  policy  issued,  insane, 
and  on  the  trial  gave  evidence  tending  to  prove  the  truth  of 
the  answer  in  this  respect. 

In  the  charge  as  given  to  the  jury  they  Were  instructed  in 
substance  that  if  they  found  as  a  fact  that  Mrs.  Branch  was 
or  had  been  at  time  of  the  application  insane,  and  the  same 
was  of  a  temporary  character  only  pioduced  by  physical 
causes  at  that  time  existing,  it  would  not  constitute  a  breach 
of  any  condition  of  the  policy  and  thereby  render  it  void ; 
that  to  bring  the  case  within  the  limits  of  the  contract  in  this 
respect  so  as  to  constitute  a  defense  and  defeat  a  recovery, 
it  must  be  made  to  appear  that  the  insanity  which  afflicted 
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sister  of  the  insured  was  constitutional  and  hereditary  in 
tature  and  character. 

n  Peasley  aet.  Safety  Deposit  Life  Insurance  Company 
Hun,  227)  this  court  held,  in  a  case  in  every  respect  simi- 
io  this  question,  that  such  was  the  true  construction  to  be 
:ed  upon  the  question  and  answer.  A  similar  interprets- 
was  given  to  a  like  qnestion  and  answer  {Newton  agt. 
!  Mutual  Benefit  Life  Insurance  Company,  reported  in 
same  volume,  p.  595).  The  defendant  proved,  and  it  was 
;eded  by  the  plaintiff  to  be  true,  that  the  insured  did  dio 
lis  own  hand  by  the  act  of  hanging  himself  by  the  neck, 
contract  of  insurance  contained  a  condition  that  if  the 
red  should  commit  suicide  or  die  by  his  own  hand  the 
cy  should  become  null  and  void. 

he  plaintiff,  with  a  view  of  meeting  and  avoiding  the  legal 
;t  of  this  undisputed  fact,  sought  to  prove  that  the 
ased  did  not  voluntarily  take  his  own  life;  that  by  reason 
insanity  he  did  not  have  sufficient  mental  capacity  to 
erstand  the  physical  nature  and  consequences  of  his  act, 
that  he  was  impelled  to  the  aet  by  insanity,  and  in  a  legal 
.e  he  did  not  commit  suicide  or  die  by  his  own  hands, 
.mong  the  witnesses  called  by  the  plaintiff  on  thU  qnea- 
was  the  physician  who  attended  the  deceased  during  all 
period  of  Ins  alleged  mental  disturbance.  The  defendaut 
wted  to  the  evidence  of  this  witness  on  the  ground  that 
vas  not  competent,  by  reason  of  the  prohibition  contained 
action  834  of  the  Code,  and  the  same  was  overruled  and 
ixception  was  taken.  The  physician  testified  as  to  the  phys- 
and  mental  condition  of  the  deceased,  as  he  ascertained  the 
e  during  his  frequent  professional  visits,  by  conversations 
with  and  communications  made  to  him  by  the  deceased, 
n  which  the  witness  based  and  expressed  the  opinion  that 
deceased  was  laboring  under  mental  delusion  and  was  in 
insane. 

,s  the  evidence  was  produced  for  the  purpose  of  protecting 
estate  of  the  deceased,  and  to  uphold  a  contract  made  by 
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him  in  his  lifetime  with  the  defendant,  the  executors,  as  his 
personal  representatives,  possessed  the  right  and  privilege 
of  releasing  the  physician  from  the  statutory  obligation  of 
secrecy,  and  the  defendant  has  no  good  ground  for  an 
exception. 

In  Staunton  agt.  Parker  (19  Hun,  59)  it  was  held  that 
where  the  patient  was  dead  the  provisions  of  the  statute 
could  be  waived  by  his  representatives.  The  question  there 
presented  came  upon  a  contest  over  the  probate  of  the  will 
of  the  deceased,  and  it  was  determined  by  the  court,  the 
heire-at-law  being  the  persons  who  succeeded  to  the  real  estate 
of  the  testator,  they  in  their  own  behalf  were  competent  to 
release  the  physician  from  all  obligation  imposed  by  the  stat- 
ute, and  a  mere  stranger  to  the  estate  could  not  interpose  the 
provisions  of  the  statute  as  an  objection  to  his  competency. 

In  Eddington  agt.  Mutual  Life  Insurance  Company  (67 
N.  T.,  196),  in  discussing  the  statute,  the  court  remarked 
that  the  seal  which  the  law  fixes  upon  such  communications 
remains  unless  removed  by  the  party  himself  or  his  legal 
representatives  (See  Parish  Will  Case,  25  N.  F.,  9  ;  Whar- 
ton on  Evidence,  sec.  591 ;  1  Oremleaf,  sec.  243). 

After  the  plaintiff  had  introduced  all  his  evidence  on  the 
question  of  the  insanity  of  the  deceased,  and  had  rested  his 
case  for  the  second  time,  the  defendant  called  a  witness  to  the 
stand  who  stated  that  he  knew  the  decedent  for  many  years, 
and  was  acquainted  with  his  father  and  mother,  and  had  an 
acquaintance  with  four  of  the  uncles  of  the  deceased  on  his 
mother's  side  and  gave  their  names.  He  was  then  asked  the 
following  question  :  "  Did  you  know  of  any  peculiarity  in 
either  of  these  men  ? "  The  plaintiff's  counsel  then  interposed 
*n  objection,  without  stating  the  grounds  on  which  the  same 
was  based.  The  defendant's  counsel  then  stated  to  the  court 
that  he  offered  the  evidence  as  bearing  upon  the  nature  of  the 
insanity  of  Hiram  Gove,  whose  life  was  insured,  and  to  show 
that  the  insanity  with  which  he  was  afflicted  was  hereditary 
in  its  character.     The  case  states  that  the  offer  was  rejected, 
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upon  the  ground  that  the  defendant's  case  had  been  rested  and 
that  it  had  not  been  pleaded.  To  this  ruling  an  exception 
was  taken  by  the  defendant. 

The  first  reason  assigned  for  rejecting  the  evidence  is  not 
well  founded,  for  the  reason  piior  to  the  time  of  this  offer  it 
would  not  have  been  pertinent  for  the  defendant  to  give  any 
evidence  on  the  subject  of  the  insanity  of  the  insured.  When 
the  defendant  first  rested  the  case  no  question  had  been  made 
as  to  the  insanity  of  the  deceased.  The  plaintiff  raised  that 
question  and  gave  evidence  tending  to  prove  the  insanity  of 
the  insured  at  the  time  he  took  his  own  life,  with  a  view  of 
avoiding  the  legal  effect  of  the  act,  and  the  defendant  sought 
to  meet  the  position  contended  for  by  the  plaintiff  and  to 
show  the  nature  and  degree  of  the  insanity  which  afflicted 
the  deceased.  This  made  the  evidence  offered  material 
and  competent.  The  question  was  quite  unimportant  stand- 
ing alone,  yet  as  a  preliminary  inquiry  it  was  proper  and 
pertinent,  and  if  the  defendant  had  been  allowed  to 
proceed  we  may  assume  the  examination  would  have  dis- 
closed facts  bearing  on  the  issue  favorable  to  the  defendant. 
The  question  was  not  objected  to  because  it  was  in  any 
respect  improper  or  immaterial,  or  the  witness  was  not  qual- 
ified to  testify  on  the  subject,  but  the  same  was  excluded  for 
the  reason  the  defendant  was  in  no  position  to  claim  as  a 
right,  at  that  stage  of  the  trial,  the  production  of  competent 
evidence  on  the  question  of  the  insanity  of  deceased. 

As  to  the  other  grounds  stated  it  seems  to  be  equally  with- 
out foundation,  for  it  is  set  forth  in  the  second  paragraph  of 
the  answer  that  it  was  a  condition  of  the  contract,  in  case  the 
insured  should  commit  suicide  or  die  by  his  own  hand,  the 
policy  of  insurance  should  become  null  and  void,  and  it  is 
also  alleged  he  did  commit  suicide  and  did  die  by  his  own  hand. 

The  exclusion  of  the  evidence  was  plainly  erroneous  and 
manifestly  detrimental  to  the  defendant,  as  it  excluded 
material  evidence  upon  the  vital  question  in  dispute.  For 
this  error  a  new  trial  should  be  granted. 


F" 


HOWAKD'S  PRACTICE  REPORTS.  169 

Kipp  agt.  liapp  et  aX. 

Surra,  P.J.  —  I  think  the  case  was  well  tried.  As  to  the 
ruling  which  my  brother  Barker  considers  erroneous,  I 
am  of  the  opinion  that  the  only  line  of  proof  which  was  open 
to  the  defendant  at  the  stage  of  the  trial  when  that  ruling  was 
made,  was  to  disprove  the  alleged  insanity  of  the  deceased. 
The  testimony  offered  and  excluded  did  not  tend  in  that 
direction,  but  on  the  contrary  the  offer  assumed  the  fact  of 
the  alleged  insanity  and  related  to  the  character  of  it  only. 

In  this  judge  Hardin  concurs. 

The  judgment  and  order  affirmed  with  costs. 


CITY  COURT  OF  NEW  YORK. 
David  Kipp  agt.  J.  H.  Rapp  et  al. 

Me  of  CM  Procedure,  section*  66-449— Attorney's  Hen  — How  enforced— 
When  action  on  undertaking  on  appeal  cannot  be  brought  by  attorney  in  hie 
cUenftjutme. 

The  lien  of  an  attorney  attaches  to  the  cause  of  action;  but  if  the  client 
has  no  cause  of  action  at  the  time  of  suit  brought,  there  is  nothing  to 
which  the  lien  attaches  unless  it  be  the  papers  in  the  case. 

If  a  judgment  be  recovered  wholly  for  costs,  it  belongs  to  the  attorney, 
who  is  regarded  as  the  equitable  assignee  thereof,  and  he  may  prose- 
cute  in  his  own  name  the  undertaking  given  to  secure  its  payment. 

When  the  plaintiff  in  an  action,  after  recovering  judgment  therein, 
assigned  his  cause  of  action,  &c,  to  one  "P.,"  and  the  action  was 
thereafter  continued  in  the  name  of  the  original  plaintiff,  and  a  judg- 
ment for  costs  In  his  favor  recovered  in  the  court  of  appeals,  which  he 
abo assigned  to  said  "P.,"  and  thereafter  an  action  was  brought  in  the 
name  and  with  the  consent  of  the  original  plaintiff  by  his  attorney, 
who  was  the  attorney  of  record  for  the  respondent  on  said  appeal,  to 
recover  from  the  sureties  on  appeal  the  amount  of  said  judgment: 

J&tt,  that  the  action  could  not  be  maintained ;  that  the  attorney,  being 
the  equitable  owner  of  the  judgment,  should  have  brought  the  action 
in  his  own  name. 

fo  such  a  case,  the  fact  that  the  attorney  obtained  an  order,  after  issue 
Joined,  permitting  him  to  prosecute  the  action  for  the  enforcement  of 
his  lien,  did  not  alter  the  legal  status  of  the  parties  to  the  action,  or 
vest  in  the  plaintiff  a  cause  of  action. 

Trial  Term,  June,  188.* 
Vol.  II        22 
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Action  to  recover  on  an  undertaking  on  appeal  to  the  court 
of  appeals.  The  trial  of  this  action  was  commenced  before 
chief  justice  McAdam  and  a  jury.  After  the  evidence  was 
all  in,  there  being  no  disputed  questions  of  fact,  the  jury 
was  discharged  and  the  case  submitted  to  the  court  upon  the 
questions  of  law  involved.  The  facts  are  sufficiently  stated 
in  the  opinion. 

Nelson  Zdbriskie,  for  plaintiff. 

H.  B.  Kingkorn^  for  defendant. 

McAdam,  0.  J.  —  The  plaintiff  commenced  an  action  in 
this  court  .against  one  David  W.  McLean,  May  12,  1880. 
After  two  trials  the  plaintiff  obtained  a  judgment  in  October, 
1881,  which  was  affirmed  by  the  general  term  of  this  court 
in  March,  1882 ;  by  the  common  pleas  in  June,  1882,  and  by 
the  court  of  appeals  in  January,  1885.  The  right  of  action 
was  transferred  to  Peter  Smith  Parker  by  assignment,  dated 
December  3,  1881,  but  the  action  was  continued  in  the  name 
of  the  original  plaintiff  until  its  conclusion  in  January,  1885. 
The  costs  of  affirmance  in  the  court  of  appeals  amount  to 
$127.14,  and  judgment  was  entered  therefor  January  24, 
1885.  The  present  action  is  brought  to  recover  the  amount 
of  this  judgment  from  the  defendants,  who  were  the  sureties 
on  the  appeal  to  the  court  of  appeals.  The  sureties  plead  by 
way  of  defense  the  transfer  to  Parker,  and  a  release  from  him 
to  them  prior  to  the  commencement  of  the  present  action, 
and  also  plead  an  assignment  of  the  judgment  in  the  court  of 
appeals,  executed  by  the  plaintiff  to  said  Parker. 

The  assignments  above  referred  to  were  produced  upon  the 
trial,  and  their  production  in  evidence  established  the  fact 
that  Kipp,  the  plaintiff,  had  no  cause  of  action  at  the  time 
the  present  suit  was  commenced. 

The  plaintiffs  attorney  obtained  an  order  after  issue  joined 
permitting  him  to  prosecute  the  action  for  the  enforcement 
of  his  lien,  but  this  circumstance  does  not  alter  the  legal 
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status  of  the  parties  to  this  action,  and  does  not  vest  in  the 
plaintiff  a  cause  of  action,  if  he  had  none  at  the  time  suit 
was  commenced.  The  lien  of  the  attorney  attaches  to  the 
cause  of  action  (Code,  sec.  66) ;  but  if  it  be  made  to  appear 
upon  the  trial  that  the  plaintiff  had  no  cause  of  action  at  the 
time  he  commenced  his  suit,  there  is  nothing  to  which  the 
lien  can  attach.  The  plaintiffs  attorney  has  misconceived 
the  practice.  The  judgment  being  for  costs  only,  the  attorney 
is  to  be  regarded  as  the  equitable  assignee  thereof,  and  the 
record  is  in  itself  legal  notice  of  the  lien,  which  cannot  be 
discharged  by  payment  to  any  one  but  the  attorney  (Marshall 
agt.  Meech,  51  N.  Y.,  143 ;  Martin  agt.  Hawks,  15  Joh?is., 
405;  WUkvns  agt.  Batterman,  4  Barb.,  47;  Wells  on  Attor- 
neys, sec.  379,  and  cases  cited).  The  attorney,  in  other  words, 
became  by  force  of  law  the  owner  of  the  .judgment,  entitled 
not  only  to  enforce  it,  but  every  security  given  to  insure  its 
payment.  Such  being  the  legal  effect  of  the  judgment,  the 
plaintiff's  attorney  should  have  brought  the  present  action  in 
Iris  own  name,  as  equitable  owner  of  the  judgment.  If  the 
transfer  ojr  release  had  been  given  after  suit  brought,  a  dif- 
ferent question  would  have  been  presented  —  Kipp  would 
have  had  a  good  cause  of  action  at  the  time  of  suit  brought, 
and  the  attorney's  lien  upon  the  cause  of  action  would  have 
been  protected  from  any  subsequent  acts  of  the  parties  in 
frand  of  it.  For  the  purpose  of  protecting  such  a  lien,  i.  e.> 
on  the  cause  of  action,  an  order  permitting  the  attorney  to 
prosecute  the  action  for  its  enforcement  would  have  been 
proper,  and  upon  establishing  a  cause  of  action  at  the  time 
suit  was  brought  the  judgment  recovered  might  have  been 
enforced  to  the  extent  of  the  lien  established.  But  the 
trouble  in  the  present  case  is  that  the  plaintiff  had  no  cause 
of  action  whatever  when  the  suit  was  brought,  and  conse- 
quently there  is  nothing  to  which  the  lien  of  the  attorney  can 
attach,  except  perhaps  the  papers  in  the  case,  which  the  attor- 
ney is  authorized  to  retain  until  his  claim  is  satisfied  (  Wells 
on  Attorneys,  sec.  373). 
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The  attorney  in  this  case  did  not  need  any  equitable  aid  in 
asserting  his  lien ;  he  did  not  require  the  use  of  his  client's 
name  as  a  party  plaintiff ;  he  was  the  equitable  owner  of  the 
judgment  and  the  real  party  in  interest  at  the  time  the  action 
was  commenced,  and  it  should  have  been  prosecuted  in  his 
name  as  plaintiff  {Code,  sec.  449).  In  such  an  action  the 
transfer  by  his  client  might  have  been  held  inoperative,  as 
they  could  not  defeat  a  recovery  by  the  attorney.  But  as  the 
person  in  whose  name  the  action  was  .commenced  had  no 
interest  whatever  in  the  cause  of  action  at  the  time  suit  was 
brought,  the  action  so  commenced  cannot  be  maintained.  In 
fact,  it  is  only  on  the  theory  that  the  plaintiff  had  no  interest 
in  the  cause  of  action  at  the  time  suit  was  commenced  that 
the  attorney  can  avoid  the  effect  of  the  transfers  made  by  his 
client ;  for,  if  he  had  any  interest  therein,  it  passed  to  Parker 
by  virtue  of  the  assignments  before  referred  to,  and  has  been 
fully  discharged  by  him. 

The  plaintiff's  attorney  cites  Martin  agt.  Hawks  (15  Johns., 
405)  &nd  WUkins  agt.  Batterman  (4  Barb.,  47),  holding  that 
an  attorney,  as  equitable  assignee,  may  maintain  an  action  in 
the  name  of  his  client  for  the  enforcement  of  the  attorney's 
lien.  But  these  decisions  were  made  before  the  Code  and  at 
a  time  when  choses  in  action  were  not  assignable  at  law,  so  as 
to  entitle  the  assignee  to  sue  in  his  own  name,  and  when  he 
was  on  that  account  permitted  to  sue  in  the  name  of  the 
assignor.  The  Code  changed  this  rule  by  directing  that  every 
action  shall  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  whether  he  be  a  legal  or  equitable  assignee  of  the 
cause  of  action  {Code,  sec.  449 ;  Barbour  on  Parties,  42,  43). 

In  Shackl-eton  agt.  Hart  (20  How.  Pr.,  39),  the  action  was 
brought  in  the  client's  name  to  enforce  the  attorney's  lien,  but 
in  the  language  of  the  report,  it  was  commeuced  "  avowedly 
to  collect  for  the  attorney's  own  benefit."  There  is  no  such 
avowal  in  the  plaintiff's  complaint,  nor  do  I  think  such  au 
avowal  would  have  aided  him.  The  Code  has  left  the  attorney 
free  to  prosecute  in  his  own  name  all  actions  in  which  his 
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rights  as  legal  or  equitable  assignee  have  been  injured  or 
require  legal  redress. 

In  Pickard  agt  Tencer  (10  Weekly  Dig.,  271),  like  the 
cases  in  10  Abb.  N.  C9  393,  the  settlements  designed  to 
defeat  the  attorney's  lien  were  made  after  suit  brought,  and 
the  attorney  was  allowed  to  continue  the  action  for  the  enforce- 
ment of  his  lien,  but  the  principles  decided  there  have,  for  the 
reasons  before  stated,  no  application  here.  It  follows  that  the 
complaint  must  be  dismissed,  with  costs. 


Id  the  Matter  of  the  Application  of  John  F.  Bridgman  agt. 

Benjamin  H.  Hall. 

Qjkt  and  officer —  Book*  and  paper* — When  application  (under  art.  5,  UUe 
6,  chap.  15,  part  1,  B.  8.)  by  an  officer  to  compel  the  delivery  of  book*  and 
paper*  should  be  denied. 

It  is  only  in  a  clear  case,  or  in  one  free  from  reasonable  doubt,  that  the 
authority  conferred  upon  the  court  by  the  Revised  Statutes  to  compel 
the  delivery  of  books  and  papers  in  the  possession  of  one  officer  to  the 
custody  of  another  will  be  exercised.  The  remedy  is  only  given  where 
the  cats  is  so  clear  that  the  conduct  of  the  party,  in  refusing  to  deliver, 
could  be  called  triUftll  or  obstin/tie,  and  not  in  a  case  in  which  a  person 
i&  good  faith  holds  possession  of  an  office  supposing  himself  to  be  its 
lawful  incumbent,  and  with  that  possession  the  custody  of  books  and 
papers  essential  to  the  proper  discharge  of  its  duties. 

Do  the  provisions  of  the  Revised  Statutes  under  which  this  proceeding 
is  instituted  apply  to  the  office  —  chamberlain  or  treasurer  of  a  muni- 
cipal corporation  created  by  special  charter  — which  each  of  the  parties 
to  this  proceeding  claim  to  be  entitled  to?    Qu&rel 

Special  Term,  June,  1885. 

Application  for  books  and  papers  under  article  5,  title  6, 
chapter  5,  and  part  1  ot  the  Revised  Statutes  (Ut  ed.,  114 ;  1 
B.  8.  [2d  ed.\  114  ;  1  R.  S.  [7th  «/.],  376). 

J?.  A.  Parmenter,  Mr.   Griffith  and    Mr.  Merritt,  for 

Bridgman. 

Esek  Cowen,  for  Hall. 
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Held,  that  as  the  evidence  was  produced  for  the  purpose  of  protecting 
the  estate  of  the  deceased,  and  to  uphold  a  contract  made  by  him  in  his 
lifetime  with  the  defendant,  he  executors,  as  his  personal  representa- 
tives, possessed  the  right  and  privilege  of  releasing  the  physician  from 
the  statutory  obligation  of  secrecy,  and  defendant  had  no  ground  for 
an  exception. 

After  the  plaintiff  had  introduced  all  his  evidence  o  i  th  question  of  he 
insanity  of  the  deceased,  and  had  rested  his  case  for  the  second  ime, 
the  defendant  offered  evidence  to  show  the  nature  of  the  insanity  of 
deceased,  and  that  the  insanity  with  which  he  was  afflicted  was  heredi- 
tary in  its  character.  The  offer  was  rejected  upon  the  ground  that  the 
defendant's  case  had  been  rested,  and  that  it  had  not  been  pleaded: 

MM  (Barker,  J.),  that  the  first  reason  for  rejecting  the  evidence  was  not 
well  founded  for  the  reason  that  prior  to  the  time  of  this  offer  it  would 
not  have  been  pertinent  for  the  defendant  to  give  any  evidence  on  the 
subject  of  the  insanity  of  the  insured,  as  no  question  had  then  been 
made  as  to  such  insanity.  The  plaintiff  raised  that  question  and  gave 
evidence  tending  to  prove  the  insanity  of  the  insured  at  the  time  he 
took  his  own  life,  with  a  view  of  avoiding  the  legal  effect  of  the  act, 
and  the  defendant  sought  to  meet  this  position  of  plaintiff  and  to  show 
the  nature  and  degree  of  the  insanity,  and  this  made  the  evidence  • 
offered  material  and  competent  (Smith,  P.  J.t  and  Hardik,  J.t  du- 
Benting). 

HM,  further  (Barker,  J.),  that  the  other  ground  was  equally  without 
foundation,  as  it  is  set  forth  in  the  answer  that  it  was  a  condition  ol 
the  contract,  in  case  the  insured  should  commit  suicide  or  die  by 
his  own  hand,  the  policy  of  insurance  should  become  null  and  void, 
and  it  is  also  alleged  he  did  commit  suicide  and  did  die  by  his  own 
hand. 

Fovrih  Department,  General  Term,  October,  1883. 
Before  James  C.  Smith,  P.  V.,  Hardin  and  Barker,  J  J. 

Appeal  from  an  order  denying  a  new  trial,  founded  on  the 
judge's  minutes.  Since  then  a  case  has  been  made  containing 
the  evidence  produced  on  the  trial. 

The  action  is  founded  on  a  policy  of  insurance  issued  upon 
the  life  of  the  deceased,  the  plaintiffs  being  the  executors  of 
his  last  will  and  testament. 

The  verdict  was  in  the  plaintiff's  favor  for  the  sum  of 
$4,188. 
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HoUin  Tracy,  for  appellant. 
8.  £  Payne,  for  respondent. 

Bakkeb,  «/.  —  The  contract  of  insurance  was  based  upon  a 
written  application  made  by  the  insured  and  presented  to  the 
company,  in  which  the  applicant  made  representations  as  to 
the  state  of  his  health  at  that  time  and  previous  thereto. 
Such  statements  and  representations  were  made  by  way  of 
answer  to  written  questions  propounded  on  behalf  of  the 
company.  In  reply  to  an  interrogatory  the  insured  stated 
that  he  had  never  been  insane.  This  answer  was  followed  by 
an  inquiry  put  in  this  form :  "  Has  either  of  the  parents, 
brothers,  sisters  or  other  near  relations  of  the  party  been 
afflicted  with  rheumatism,  insanity  or  with  pulmonary, 
scrofulous  or  any  other  constitutional  disease  hei-editary  in  its 
character?"  This  question  was  answered  in  the  negative. 
The  policy"  contained  an  express  condition  and  agreement 
that  all  the  answers,  statements  and  representations  should 
constitute  a  part  of  the  contract,  and  were  warranted  by  the 
insured  to  be  true  in  all  respects,  and  if  they  were  not  then 
the  contract  to  be  absolutely  null  and  void. 

One  of  the  defenses  interposed  by  the  company  is  that 
Mrs.  Branch,  a  sister  of  the  insured,  was,  or  had  been  at  the 
time  the  application  was  made  and  the  policy  issued,  insane, 
and  on  the  trial  gave  evidence  tending  to  prove  the  truth  of 
the  answer  in  this  respect. 

In  the  charge  as  given  to  the  jury  they*vwere  instructed  in 
substance  that  if  they  found  as  a  fact  that  Mrs.  Branch  was 
or  had  been  at  time  of  the  application  insane,  and  the  same 
was  of  a  temporary  character  only  pi  od need  by  physical 
causes  at  that  time  existing,  it  would  not  constitute  a  breach 
of  any  condition  of  the  policy  and  thereby  render  it  void ; 
that  to  bring  the  case  within  the  limits  of  the  contract  in  this 
respect  so  as  to  constitute  a  defense  and  defeat  a  recovery, 
it  must  be  made  to  appear  that  the  insanity  which  afflicted 
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sion  of  the  office  by  force,  whicl\  was  partially  successful, 
which  attempt  was,  however,  restrained  by  this  court  and  the 
possession  of  the  office  restored  to  Hall  in  a  suit  brought  by 
Hall  against  Bridgman,  an  action  by  the  people  on  the  relation 
of  Bridgman  against  Hall,  for  the  purpose  of  ousting  Hall 
from  the  office  and  also  placing  Bridgman  in  possession  thereof, 
was  commenced. 

This  action  was  brought  to  trial  at  the  Rensselaer  circuit  in 
May,  1885,  and  resulted  in  a  verdict  in  favor  of  the  defendant 
upon  both  issues,  upon  which  judgment  was  perfected  which 
adjudges  and  decrees  "  that  the  relator,  John  F.  Bridgman,  is 
not  the  chamberlain  of  the  city  of  Troy,  and  that  the  defend- 
ant, Benjamin  H.  Hall,  is  the  chamberlain  of  the  city  of 
Troy  and  has  been  such  chamberlain  since  the  26th  day  of 
January,  1885." 

The  judgment  also  contains  this  further  clause:  "But 
nothing  herein  contained  shall  prejudice  any  right  on  the 
part  of  the  people  of  the  state  of  New  Yorkj  or  any  person 
who,  since  the  rendition  of  the  verdict  herein,  shall  have  been 
or  shall  hereafter  be  duly  appointed  to  the  office  of  cham- 
berlain of  the  city  of  Troy,  and  shall  qualify  as  required 
by  law." 

On  May  21,  1885,  mayor  Fitzgerald  addressed  another 
communication  to  the  common  council  of  the  city  of  Troy, 
in  which  he  recites  the  various  matters  hereinbefore  detailed, 
and  concludes  thus :  "  Now,  therefore,  I  have  the  honor  to 
nominate  John  F.  Bridgman,  of  this  city,  as  chamberlain  of 
the  city  of  Troy  for  the  ensuing  term  of  three  years.' ' 

The  vote  of  the  common  council,  which  was  immediately 
taken,  was  two  in  favor  of  confirmation  and  ten  against  it. 
The  president  announced  that  the  nomination  was  confirmed 
because  not  rejected  by  a  two-third  vote. 

Under  this  last  appointment,  Bridgman  having  qualified 
and  given  a  bond,  which  has  been  duly  approved,  claims  the 
office  of  chamberlain  of  the  city  of  Troy,  and  institutes  this 
proceeding,  after  Mr.  Hall  had,  on  demand  made,  refused  to 
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surrender  them  to  him,  to  obtain  the  books  and  papers  belong- 
ing to  such  office. 

A  preliminary  objection  made  in  behalf  of  Mr.  Hall  must 
be  first  considered,  which  is  this :  Do  the  provisions  of  the 
Revised  Statutes  under  which  this  proceeding  is  instituted 
apply  to  the  office — chamberlain  or  treasurer  of  a  municipal 
corporation  created  by  special  charter  —  which  each  of  the 
parties  to  this  proceeding  claim  to  be  entitled  to  ? 

If  this  was  an  original  question,  now  for  the  first  time  pre- 
sented, there  would,  as  it  seems  to  me,  be  no  difficulty  in 
giving  it  a  negative  answer.  The  proceeding  is  instituted 
under  article  5,  title  6,  chapter  5  and  part  1  of  the  Revised 
Statutes  {1st  ed.,  114 ;  1  R.  S.  \%d  ed.],  114 ;  1  i?.  &  [7th  ed.\ 
376).  The  chapter  is  entitled  (1st  ed.,  85) :  "  Of  the  public 
officers  of  this  state,  other  than  militia  and  town  officers; 
their  election  or  appointment;  their  qualifications  and  the 
tenure  of  their  offices."  Title  one  of  that  chapter  is  entitled 
(1*1  ed.y  86) :  "  Of  the  number,  location  and  classification  of 
the  public  officers  of  the  state."  That  title  then  proceeds  to 
classify,  name  and  locate  the  officers,  who  in  the  title  of  that 
chapter  are  called  "  the  public  officers  of  this  state,"  and  in 
that  title  "  the  public  officers  of  the  state,"  and  among  them 
is  no  such  officer  as  these  parties  profess  to  be.  Article  5  of 
title  6  (that  under  which  the  present  proceeding  is  instituted) 
is  entitled  (1st  ed.,  114) :  u  Proceedings  to  compel  the  delivery 
of  books  and  papers  by  public  officers  to  their  successors." 

From  this  statement  it  would  seem  reasonably  clear  that 
the  term  "  public  officers,"  used  all  through  the  chapter,  and 
who  are  also  therein  called  "  the  public  officers  of  this  state  " 
and  "the  public  officers  of  the  state"  and  who  are  also  named, 
located  and  classified  in  the  same  chapter,  cannot  possibly 
include  an  officer  not  named,  and  who,  instead  of  being  one 
of  "the  public  officere  of  this  state"  or  "of  the  state"  is 
simply  and"  only  an  officer  of  a  mvm&cipality  or  city  created 
by  special  charter.  It  would  seem  to  be  almost  as  proper,  in 
the  absence  of  an  express  statute,  to  call  an  officer  of  a  railroad 
Vol.  II        23 
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or  other  corporation  a  "  public  officer  of  the  state  "  as  to  call  a 
public  officer  of  a  city,  created  by  special  charter,  by  that  name. 

The  difficulty,  however,  with  this  line  of  thought  is  that 
the  practice  has  been  the  other  way  in  the  state,  and  courts 
and  judges  have,  though  without  the  point  being  made,  acted 
upon  the  assumption  that  the  statute  reaches  officers  of  the 
character  of  that  which  this  proceeding  involves.  Sitting  as 
a  single  judge,  the  officer  to  whom  this  application  is  made 
dislikes  to  disturb  a  long  practice,  but  certainly  the  point  is 
well  worthy  of  the  attention  of  an  appellate  tribunal.  While 
refusing,  therefore,  to  dismiss  the  present  application  upon 
this  ground  alone,  the  point  nevertheless  adds  one  more  dif- 
ficulty to  several  others  about  to  be  stated,  which  compel  the 
denial  of  the  present  application. 

Conceding,  however,  that  the  statute  is  applicable  to  a  city 
officer  not  named  therein,  should  the  order  asked  for  by  Mr. 
.Bridgman  be  granted  ? 

The  current  of  authority  is  that  only  in  a  clear  case,  or  in 
one  free  from  reasonable  doubt,  should  the  authority  conferred 
by  the  statute  be  exercised  (Matter  of  North  agt.  Cary,  4  iV. 
T.  Sup.  Ct.  B.,  357 ;  The  People  agt.  Allen,  42  Barb.,  203  ; 
People  agt.  Alien,  51  How,  97,  99,  100).  The  case  should  be 
very  clear,  because  the  revisers  of  our  statutes,  in  reporting 
the  provision,  said  (3  B.  S.  [2d  ed.~\,  444) :  "  It  has  occurred 
to  the  revisers,  after  much  reflection,  that  there  can  be  no 
reason  why  a  short,  summary  and  effectual  remedy  should 
not  be  given  when  a  person  willfully  withholds  public  papers. 
They  have  accordingly  prepared  the  subsequent  sections, 
which  provide  for  final  coercive*  measures,  only  in  case  of  a 
party  obstinately  refusing  to  deliver  and  to  swear  that  he  has 
delivered  all  the  papers  within  his  knowledge."  The  aim  of 
the  revisers  was  to  give  this  remedy  "  only "  when  the  case 
was  so  clear  that  the  conduct  of  the  party  in  refusing  to 
deliver  could  be  called  willfvl  or  obstinate,  terms  absolutely 
inapplicable  to  a  case  in  which  a  person  in  good  faith  holde 
possession  of  an  office  supposing  himself   to  be   its  lawful 
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incumbent,  and,  with  that  possession,  the  custody  of  books 
and  papers  essential  to  the  proper  discharge  of  its  duties. 

In  applying  these  principles  to  the  present  case  it  is  proper 
to  see  what  this  motion  involves. 

The  claim  of  Mr.  Bridgman  is  that  Mr.  Hall  was  only 
appointed  to  act  during  the  absence  of  Mr.  Church ;  that  if 
the  office  of  chamberlain  was  then  vacant  by  the  misconduct 
and  flight  of  its  incumbent,  the  appointment  of  Hall  as  a 
temporary  one  during  such  absence  was  void,  or  if  good  as 
a  temporary  appointment  it  ceased  with  Church's  return  and 
resignation. 

The  claim  of  Mr.  Hall,  on  the  other  hand,  is  that,  it  being 
conceded  that  Church  was  a  defaulter  and  a  fugitive  the  office 
of  chamberlain  became  vacant,  and  that  the  mayor's  nomina- 
tion and  selection  of  Mr.  Hall  to  perform  its  duties  under 
anch  circumstances  was  in  law  an  appointment  to  fill  the 
vacancy;  or  if  this  position  be  not  maintainable,  then  that 
the  decision  of  this  court,  in  the  action  to  recover  the  posses- 
sion of  the  office,  in  which  the  validity  of  defendant's  title 
thereto  was  involved  and  which  title  is  the  same  as  now  made, 
"that  the  defendant,  Benjamin  H.  Hall,  is  the  chamberlain 
of  the  city  of  Troy,  and  has  been  such  chamberlain  since  the 
26th  day  of  January,  1885,"  is  conclusive  as  to  the  validity 
of  the  appointment  under  which  he  claims  and  holds. 

The  determination  of  these  claims  between  the  parties 
involves,  1st.  A  construction  of  several  important  parts  of 
the  charter  of  the  city  of  Troy;  2d.  The  settling  of  the 
facts  in  regard  to  the  alleged  defalcation  and  flight  of  cham- 
berlain Church ;  3d.  "Whether  or  not  by  those  facts  the  office 
became  vacant ;  4th.  The  meaning,  intent  and  legal  effect  of 
the  nomination  by  the  mayor  of  Mr.  Hall.  Was  it  intended 
to  give,  or  did  it  in  law  give  to  Mr.  Hall  the  title  to  a  vacant 
office,  or  was  it  void  as  attempting  to  do  what  the  mayor 
*rald  not  do,  to  wit :  temporarily  fill  a  vacant  office ;  or,  if 
£ood  as  a  temporary  appointment,  what  effect  did  the  resigna- 
tion by  Church  and  the  appointment  of  Bridgman  have  ?  5th. 
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The  effect  of  the  judgment  of  this  court  in  the  action  to 
recover  the  office;  6th.  How  far  can  the  legal  effect  and 
operation  of  the  judgment  be  controlled  by  the  proceedings 
of  the  trial  showing  the  intent  and  reasons  of  the  judge 
rendering  the  judgment  and  decision ;  or  must  the  party,  if 
he  wishes  to  control  the  effect  of  the  broad  words  used  — 
"  Benjamin  H.  Hall  is  the  chamberlain  of  the  city  of  Troy ; n 
not  that  he  is  in  the  lawful  possession  of  the  office  under  an 
appointment  by  the  mayor  "to  discharge  the  duties  of  the 
office,"  as  the  charter  provides,  "  in  the  event  of  the  sickness 
or  absence  of  the  chamberlain  *  *  *  during  such  sick- 
ness or  absence"  —  apply  for  a  modification  or  amendment 
of  the  judgment ;  and  how  far  is  the  declaration  of  the  effect 
of  the  judgment  contained  in  the  roll  restrictive  of  its 
operation  ? 

It  is  not  my  purpose  or  design  to  argue  or  discuss  any  of 
these  questions.  The  attempt  so  to  do  would  almost  involve 
a  decision.  They  are  difficult  questions,  so  difficult  as  to  pre- 
vent me  from  holding  that  the  title  of  Mr.  Bridgman  is  so 
clear  and  free  from  doubt  that  Mr.  Hall's  conduct  in  refusing 
to  surrender  the  books  and  papers  of  the  office  is  either  "  will- 
ful "  or  "  obstinate." 

In  Case  agt.  Campbell,  in  which  the  general  term  of  this 
department  (17  Weekly  Dig.,  473)  held  that  a  county  judge 
had  no  power  to  take  evidence  as  to  the  vote  cast  for  the 
office  of  supervisor  of  a  town,  to  determine  the  right  to  the 
books  and  papers  belonging  to  the  same  office,  and  which 
case  was  before  me  upon  a  motion  to  vacate  the  stay  granted 
pending  an  appeal,  the  questions  of  law  and  fact  were  less 
intricate  than  those  in  the  present  case,  and  the  decision  then 
made  must  control.  The  court,  in  the  case  referred  to  (see 
also  the  opinion  of  the  judge  writing  this  opinion,  in  same 
proceeding  and  cases  therein  cited,  2  How.  [*V.  &],  85),  fur- 
ther held :  "  There  is  a  dispute  as  to  the  title  of  the  office. 
The  proceedings  taken  here  are  not  to  be  used  as  a  substitute 
for  an  action  of  quo  warranto.    The  people  must  sue  to  oust 
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an  intruder,  and  probably  the  alleged  intruder  is  entitled  to  a 
jury  trial."  These  remarks  are  applicable  to  the  present 
case.  "  There  is  a  dispute  as  to  the  title  of  the  office."  The 
individual  against  whom  the  proceeding  is  taken  believes  in 
good  faith  (see  his  affidavit)  that  he  is  the  lawful  incumbent 
of  the  office  to  which  the  books  and  papers  belong.  This 
fact  not  only  takes  the  case  out  of  the  intent  which  its 
framere  had  in  view  in  reporting  the  statute  upon  which  this 
proceeding  is  predicated,  but  it  also  brings  us  face  to  face 
with  another  difficulty,  which  is  this :  The  possession  of  the 
books  and  papers  does  not  give  possession  of  the  office.  Mr. 
Hall,  though  the  books  and  papers  of  the  office  were  taken 
from  him,  would  still  possess  and  exercise  the  functions  of 
chamberlain  of  the  city  of  Troy.  He  would  still  be  the  cus- 
tocjjan  of  its  funds  and  possessor  of  its  powers.  The  removal 
from  his  care  of  the  books  and  papers  would  only  cripple  and 
embarrass  him  in  the  discharge  of  the  duties,  by  which  the 
municipality  alone  would  suffer.  Should,  under  such  cir- 
cumstances, the  order  be  made  ?  The  answer  is  clear  —  it 
should  not.  If  Mr.  Bridgman  is  right  in  his  views  he  can 
recover  in  the  course  of  a  very  few  months,  at  the  farthest, 
the  office  and  its  emoluments  during  the  time  Mr.  Hall  has 
withheld  its  possession  from  him.  The  questions  involved 
are  too  important,  in  my  judgment,  to  be  disposed  of  in  this 
summary  manner.  If  I  am  wrong  in  this  view,  however, 
then  this  speedy  determination  of  the  present  proceeding,  to 
which  he  was  clearly  entitled,  will  enable  him  to  review  and 
correct  any  error  at  the  coming  general  term,  now  only  two 
months  distant. 

The  application  is  denied,  but  without  prejudice  to  an 
action  to  recover  the  office. 
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Alexander  V.  Davidson,  sheriff,  &c,  agt.  The  Mayor,  &c, 

of  New  York. 

Sheriff— Fees  of—  Chapter  279,  Laws  of  1884,  should  be  construed  to  apply  to 
future  appointment*  and  not  to  persons  in  office  at  the  time  of  its  passage. 

The  act  (chapter  279  of  the  Laws  of  1884),  is  not  sufficient  to  authorize 
the  board  of  estimate  and  apportionment  to  fix  the  fees,  per  centages 
and  allowances  of  the  present  sheriff,  during  his  term  of  office,  at  the 
rates  set  forth  in  their  resolution  of  December  29,  1884,  for  service* 
thereafter  to  be  rendered. 

The  act  construed  as  not  authorizing  any  interference  with  the  fees  of 
the  then  incumbent  of  the  sheriffs  office,  but  the  fixing  of  compensa- 
tion authorized  deemed  to  apply  to  his  successors  in  office. 

General  Term,  July,  1885.  ** 

Before  Daly,  Ch.  J.,  J.  F.  Daly  and  Allen,  J  J. 

W.  Bourke  Cochran,  for  plaintiff. 

E.  Henry  Lacombe,  for  defendant. 

Charles  P.  Miller,  of  counsel. 

J.  F.  Daly,  J.  —  The  legislature  is  prohibited  from  passing* 
any  private  or  local  bill  creating,  increasing  or  decreasing  fees, 
per  centages  or  allowances  of  public  officers  during  the  term 
for  which  said  officers  are  elected  or  appointed  (Const,  art. 
3,  sec.  18).  The  act  under  examination  is  a  local  bill,  being 
"  an  act  to  regulate  and  provide  for  certain  expenses  of  con- 
ducting the  office  of  sheriff  of  the  city  and  county  of  New 
York."  It  does  not  directly  fix  the  fees  of  the  sheriff,  but  it 
takes  away  from  the  board  of  aldermen  of  said  city  and  gives 
to  the  board  of  estimate  and  apportionment  of  said  city  the 
power  to  fix  the  rates  of  payment  to  the  sheriff  for  objects  of 
expenditure  which,  by  law,  are  made  a  charge  upon  said  city 
and  county. 
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The  board  of  aldermen,  exercising  the  powers  of  supervisors 
{chap,  304,  Laws  of  1874),  adopted  an  ordinance  on  January 
21, 1875,  fixing  the  compensation  of  the  sheriff  for  such  objects 
at  a  specified  rate.  The  plaintiff  assumed  the  office  of  sheriff 
on  January  1, 1883,  and  the  act  of  the  legislature  under  exam- 
ination was  passed  on  May  14,  1884.  The  board  of  estimate 
and  apportionment  adopted  on  December  29;  1884,  a  resolu- 
tion by  which  they  allowed  a  lower  rate  for  such  objects  than 
that  fixed  by  the  board  of  aldermen. 

It  thus  appears  that  while  the  legislature  did  not  directly 
reduce  the  fees  of  the  sheriff,  it  accomplished  such  reduction 
indirectly  by  transferring  from  one  local  authority  to  another 
the  power  to  make  the  change  of  compensation.  The  prohi- 
bition against  doing  an  act  extends,  of  course,  to  all  indirect, 
roundabout  or  covert  attempts  to  do  the  thing  forbidden. 

In  the  case  of  the  legislature,  the  prohibition  against  pass- 
ing a  local  bill  decreasing  official  fees  extends  to  enactments 
which  confer  upon  others  the  power  to  do  so  at  their  pleasure. 
If  it  did  not,  the  provisions  of  the  constitution  might  be 
easily  evaded.  It  is  not  to  be  supposed  that  the  legislature 
intended  in  the  act  of  1884,  under  examination,  a  violation  of 
the  constitutional  provisions  above  cited,  and  therefore  the 
act  will  not  be  construed  as  authorizing  any  interference  with 
the  fees  of  the  then  incumbent  of  the  sheriff's  office.  The 
fixing  of  compensation  authorized  will  be  deemed  to  apply  to 
his  successors  in  office. 

We  held  in  a  similar  case  that  the  legislative  enactment 
should  be  construed  to  apply  to  future  appointments,  and  not 
to  the  persons  in  office  at  the  time  of  its  passage  (Ricketti 
agt.  Tjta  Mayor y  57  How.  Pr.  R.y  320).  The  correctness  of 
the  application  of  the  principle  in  that  case  may  be  doubtful 
in  view  of  the  later  decision  of  the  court  of  appeals  in  Alan- 
lam  agt.  The  City  of  Brooklyn,  holding  that  the  constitu- 
tional provision  in  question  did  not  protect  salaried  officers, 
rat  was  to  be  confined  to  those  whose  compensation  was  by 
fees,  per  centages  and  allowances.    But  the  principle  on  which 


■r?^m 


184  HOWARD'S  PRACTICE  REPORTS. 

Westover  agk  The  JStna  Life  Insurance  Company. 

the  decision  was  based  is  directly  applicable  to  the  case  before 
us,  and  the  opinion  therein  delivered  mast  control. 

I  think  that  judgment  should  be  ordered  for  plaintiff. 

Daly,  C.  J ,  and  Allen,  J.,  concurred. 


COUKT  OF  APPEALS. 

Robert  R.  Westover,  as  executor,  &a,  of  Hiram  Govs, 
deceased,  agt*  The  ^Etna  Life  Insurance  Co. 

Code  of  OivU  Procedure,  section  884  —When  physician  not  aUotoed  to  testify— 
Personal  representaUves  cannot  waive  prohibition  of  statute. 

By  section  884  of  the  Code  of  Civil  Procedure,  a  physician  is  prohibited 
from  disclosing  any  information  which  he  acquired  in  attending  a 
patient  in  a  professional  capacity,  and  which  was  necessary  to  enable 
him  to  act  in  that  capacity,  and  the  seal  of  the  law  placed  upon  such 
disclosures  can  be  removed  Only  by  the  express  waiver  of  the  patient 
himself. 

Whenever  the  evidence  comes  within  the  purview  of  the  statute  it  is 
absolutely  prohibited  and  may  be  objected  to  by  any  one,  unless  it  be 
waived  by  the  person  for  whose  benefit  the  statute  was  enacted. 

An  executor  or  administrator  does  not  represent  a  deceased  person  for 
the  purpose  of  making  such  a  waiver.  He  represents  him  simply  in 
reference  to  right  of  property  and  not  in  reference  to  those  rights  which 
pertain  to  the  person  and  character  of  the  testator  (Reversing  &  C, 
ante,  168). 

Decided  April,  1885. 

This  is  an  appeal  from  an  order  of  the  supreme  court,  gen- 
eral term,  fourth  department,  affirming  an  order  denying  a 
motion  for  a  new  trial  upon  the  minutes  of  the  court,  and 
denying. a  motion  for  a  new  trial  made  upon  a  case  and  excep- 
tions, and  from  the  judgment  entered  on  such  order.  This 
action  is  brought  to  recover  upon  a  life  insurance  policy 
issued  by  the  defendant  upon  the  life  of  Hiram  Gove,  on  the 
11th  day  of  July,  1874,  upon  the  application  of  said  Gove, 
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for  the  sum  of  $4,000,  payable  to  himself  within  ninety  days 
after  due  notice  and  proof  of  death.  Gove,  the  insured,  died 
on  the  15th  day  of  October,  1881.  The  plaintiff,  Robert  R. 
Westover,  was  appointed  executor  of  the  estate  of  said  Gove 
on  the  9th  day  of  November,  1831.  On  the  12th  day  of 
January,  1882,  the  plaintiff  prepared  and  furnished  proofs  of 
loss,  and  at  the  expiration  of  ninety  days,  the  policy  not 
being  paid,  this  action  was  commenced. 

In  and  by  the  express  provisions  of  this  contract  pf  insur- 
ance, it  was,  among  other  things,  mutually  agreed  by  and 
between  the  assured  and  the  defendant,  aad  the  policy  was 
tened  by  the  defendant  and  accepted  by  the  assured,  upon 
the  express  condition  and  agreement  that  in  case  the  assured 
should  commit  suicide,  or  die  by  his  own  hand,  the  policy 
fahould  become  and  be  null  and  void. 

It  was  also,  in  and  by  the  express  terms  and  conditions  of 
said  policy  of  insurance,  and  in  and  by  the  express  terms  and 
conditions  of  the  application  for  said  policy,  which,  by  the 
express  terms  and  conditions  of  said  policy,  and  of  said  applica- 
tion, was  made  a  part  of  the  contract  of  insurance,  expressly 
agreed  and  warranted,  among  other  things,  by  and  on  the  part  of 
the  assured  and  the  defendant,  and  the  policy  was  issued  upon 
the  express  agreement  and  warranty  of  the  assured,  that  the 
answers,  statements,  representations  and  declarations  contained 
in  or  indorsed  upon  the  said  application,  were  and  each  of 
them  was  in  all  respects  true,  and  that  if  said  policy  was 
obtained  by  or  through  any  fraud,  misrepresentation  or  con- 
cealment, or  by  any  false  statement,  the  policy  should  be 
absolutely  null  and  void,  and  all  moneys  which  may  have  been 
paid  on  account  thereof  should  be  forfeited  to  the  defendant. 
In  and  by  the  application  for  said  policy,  the  assured,  among 
other  things,  stated  and  declared  and  warranted  that  u  neither 
of  the  parents,  brothers,  sisters  or  other  near  relatives  had 
Ken  afflicted  with  rheumatism,  insanity,  or  with  pulmonary, 
Jcrofolous  or  any  other  constitutional  disease,  hereditary  in 
to  character."  It  appeared  that  Gove  committed  suicide,  or 
Vol.  II         24 
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died  by  his  own  hand,  and  that  at  least  a  sister  of  the  assured 
had  been  insane.  These  conditions  and  facts  raised  various 
questions,  which  are  fully  stated  in  the  annexed  points,  and 
submitted  for  consideration.  The  cause  was  tried  before  Mr. 
justice  D wight  and  a  jury,  on  the  9th,  10th  and  11th  day6  of 
January,  1883,  resulting  in  a  verdict  in  favor  of  plaintiff  for 
$4, 1 88,  the  full  amount  of  the  policy.  A  motion  was  there- 
upon made  for  a  new  trtal  upon  the  minutes  of  %the  court, 
which  was  denied,  and  from  the  order  denying  such  motion 
an  appeal  was  taken.  Upon  the  rendering  of  the  verdict  tho 
case  was  ordered  to  be  heard  in  the  first  instance  at  general 
term,  upon  case  and  exceptions,  and  judgment  directed  to  be 
entered  as  security,  and  all  proceedings  thereon  to  ^e  sus- 
pended until  the  hearing  and  determination  at  general  term 
The  cause  was  accordingly  heard  at  general  term,  resulting  in 
an  order  affirming  the  order  appealed  from,  and  denying  the 
motion  for  a  new  trial  upon  case  and  exceptions,  and  direct- 
ing judgment  upon  the  verdict  and  judgment  was  accordingly 
entered.  And  the  case  comes  here  on  appeal  from  that  order 
and  judgment. 

liottin  Tracy,  for  defendant,  appellant,  made  and  argued 
among  others  the  following  point : 

I.  The  evidence  of  Dr.  Briggs  as  a  witness  for' the  plaintifl 
should  have  been  excluded  as  privileged,  under  section  833 
of  the  Code  of  Civil  Procedure,  under  the  objection  of  the 
defendant.  The  plaintiff  called  Dr.  Briggs  as  a  witness  in  his 
behalf,  and  after  showing  by  the  witness  that  he  was,  and  for 
upwards  of  fifty  years  had  been  a  practicing  physician  ;  that  he 
knew  the  insured  in  his  lifetime,  attended  him  professionally, 
and  visited  him  first  on  the  29th  day  of  June,  1881,  the  witness 
was  allowed  to  testify  as  to  how  he  found  the  assured,  his  treat- 
ment, Ac,  under  the  objection  of  the  defendant.  "  That  the 
evidence  was  incompetent  and  privileged  under  section  834  of 
the  Code  of  Civil  Procedure.  The  witness  being  a  practicing 
physician  and  the  evidence  being  a  disclosure  of  information 
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acquired  by  him  in  attending  Gove  in  a  professional  capacity, 
and  necessary  to  enable  him  to  act  in  that  capacity,  the  witness 
should  not  be  allowed  to  testify  and  disclose  the  information  so 
acquired."  The  evidence  introduced  under  this  objection  was 
for  the  purpose  of  establishing  the  insanity  of  the  insured  as  the 
cause  of  suicide,  a  fact  necessary  to  be  established  to  enable 
the  plaintiff  to  recover,  and  was  the  most  serious  evidence 
upon  that  question  in  the  case.  The  section  of  the  Code  under 
which  the  objection  to  this  testimony  was  made  is  as  follows  : 
"  Sec.  834.  A  person  duly  authorized  to  practice  physic  or 
surgery  shall  not  be  allowed  to  disclose  any  information  which 
he  acquired  in  attending  a  patient  in  a  professional  qapacity, 
and  which  was  necessary  to  enable  him  to  act  in  that  capacity." 
This  statute  absolutely  prohibits  the  physician  from  disclosing 
any  information  which  he  acquired  in  attending  a  patient  in 
a  professional  capacity  and  which  was  necessary  to  enable  him 
to  act  in  that  capacity.  The  evidence  of  the  witness  was  clearly 
"a  disclosure  of  information  acquired  by  him  in  attending  the 
insured  in  a  professional  capacity,  and  which  was  necessary  to 
enable  him  to  act  in  that  capacity.  And  unless  there  is  some 
statute  relieving  this  section  from  this  absolute  prohibition, 
this  evidence  was  improperly  admitted  under  this  exception. 
No  such  relief  is  to  be  f  oupd,  unless  it  be  under  section  83$ 
of  the  Code,  which  provides :  "  Sec.  836.  The  last  three  sec- 
tions apply  to  every  examination  of  a  person  as  a  witness, 
unless  the  provisions  thereof  are  expressly  waived  by  the  per- 
son confessing  the  patient  or  the  client "  The  three  sections 
referred  to  are  those  relating  to  confessions  made  to  clergy- 
men, the  information  furnished  physicians,  and  the  commu- 
nications to  an  attorney ;  and  its  only  materiality  here  is  as  to 
its  bearing  upon  section  834,  referring  to  information  fur- 
nished physicians  by  the  patient,  &c.  This  section  (836) 
eems  to  be  merely  for  the  purpose  of  enabling  the  patient 
o  waive  the  prohibition  of  the  other  section  (834)  and  allow 
le  evidence  of  the  physician  to  be  introduced  when  offered 
7  the  party  opposed,  not  for  the  purpose  of  enabling  the 
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patient  to  introduce  the  evidence  of  his  own  physician,  and 
the  statements  of  himself  to  his  physician  in  his  own  behalf 
against  his  adversary,  whether  trne  or  false,  in  defiance  of  the 
prohibition  of  section  834,  and  the  objection  of  his  adversary, 
thereby  enabling  the  patient  (or  his  representative)  to  pro- 
duce evidence  for  hiinseli  which  might  not  otherwise  exist, 
and  which  might  have  been  false  in  fact  and  an  imposition 
upon  his  physician,  and  manufactured  with  an  intent  to  per- 
petrate a  fraud  upon  his  adversary.  No  case  is  found  where,  as 
in  this  case,  the  insured  or  his  representative  seeks  to  introduce 
such  testimony  in  his  owi  behalf.  All  the  cases  are  where 
the  insurance  company  seeks  to  introduce  the  testimony  of 
the  physician  against  the  interests  of  the  insured,  the  patient, 
and  in  such  cases  the  insured  may,  by  express  waiver,  allow 
the  evidence.  To  say  that  the  statute  means  that  only  the 
patient  or  his  representative  shall  have  the  right  to  object  to 
such  evidence,  and  while  he  only  can  waive  the  prohibition, 
he  may  waive  it  in  his  own  behalf,  would  be  opening  the  gate 
for  the  manufacture  of  evidence,  and  for  fraud  of  the  most 
dangerous  character,  and  a  violation  of  the  greatest  safeguard 
known  to  the  rules  of  evidence,  that  no  man  shall  be  allowed 
to  prove  his  own  statement  in  his  own  interest.  The  courts 
uniformly  say  that  no  definite  or  final  construction  can  be  put 
upon  this  section,  but  it  is  a  rule  of  itself,  to  be  construed 
and  applied  with  reference  to  each  case  {Piereon  agt.  The 
People,  79  N.  F.,  424).  The  right  of  the  defendant  to  object 
in  such  cases  seems  to  be  fully  recognized  by  this  court  in  the 
case  of  Edington  agt.  The  Mutual  Life  Insurance  Company 
(67  N.  JT.),  the  only  case  where  reference  to  this  question 
seems  to  be  directly  referred  to,  where  the  court  says  (p.  195), 
"  there  is  no  ground  for  claiming  that  the  right  of  objecting 
to  the  disclosure  of  a  privileged  communication  is  strictly 
personal  to  the  party  making  it,  or  to  his  personal  representa- 
tives, and  that  it  cannot  be  available  to  a  third  party."  The 
general  term  sustained  this  ruling  upon  the  theory  that  the 
prohibition  of  the  statute  could  be  removed  by  the  party,  or 
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his  legal  representative,  for  the  purpose  of  protecting  the 
estate  of  the  deceased ;  and  to  uphold  a  contract  made  by  him 
in  his  lifetime  with  the  defendant.  And  in  support  of  this 
conclusion  cited  Staunton  agt  Parker  (19  Hun,  59) ;  Eding- 
ton  agt.  Mutual  Life  Insurance  Co.  (67  N.  Y.,  196) ;  Parish 
Will  Case  (25  N.  Y.9  9,  <&c).  But  these  cases  fail  to  sustain 
the  position.  In  Staunton  agt.  Parker9  three  daughters  of 
the  testator  contested  the  probate  of  a  codicil  to  the  testator's 
will,  and  offered  the  privileged  evidence  to  overcome  that 
instrument  against  the  executor,  who  sought  to  sustain  it,  and 
vho  objected  to  the  evidence  as  privileged,  &c.  It  was  held 
that  the  privilege  could  be  waived  by  the  contestants,  as  heirs, 
&c,  of  the  testator.  And  it  was  also  held  that  the  evidence 
was  competent  because  it  did  not  appear  that  the  information 
sought  was  not  the  disclosure  of  any  confidential  information 
acquired  by  the  physician  in  his  professional  capacity,  hut 
facts  which  were  open  to  the  observation  of  any  person  who 
had  seen  and  conversed  with  the  testator.  An  application  of 
the  first  reason  to  the  present  case  clearly  sustains  the  position 
of  the  defendant ;  and  this  court  in  Graitan  agt.  Metropolitan 
Ufe  Insurance  Company  (80  N.  I",  297),  has  disposed  of  the 
second  reason  adversely.  In  The  Parish  Will  Case  it  seems 
the  evidence  was  received  without  objection.  And  in 
Edington  agt.  Mutual  Life  Insurance  Company  it  already 
appears  that  this  court  stated  (p.  195),  that  "there  is  no 
ground  for  claiming  that  the  right  of  objecting  to  the  disclosure 
of  a  privileged  communication  is  strictly  personal  to  the 
party  making  it,  or  to  his  personal  representatives,  and  that 
it  cannot  be  available  to  a  third  party."  A  proposition 
emphatically  favorable  to  the  position  of  this  defendant. 

S.  E.  Payne,  for  plaintiff,  respondent.  The  defendant 
bjects  to  the  evidence  of  the  doctor  who  attended  the 
ssured,  on  the  ground  of  privileged  communications.  The 
daintiff  is  the  personal  representative,  and,  as  such,-  had  a 
ight  to  waive  the  privilege  of  the  statute,  which  he  did  by 
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calling  the  witness  (Code,  sec.  886 ;  Stanton  agt  Parker,  19 
Hun,  55,  59 ;  Edington  agt.  Mutual  Life  Co.,  67  N.  T^ 
196 ;  Greenleaf,  sec.  243). 

Earl,  «/.  —  This  action  was  commenced  npon  a  life  insur- 
ance policy  issnod  to  the  plaintiff's  testator.  It  was  provided 
in  the  policy  that  it  should  be  void  if  the  insured  should  com- 
mit suicide  or  die  by  his  own  hand.  He  hanged  himself,  and 
upon  that  ground  the  action  was  mainly  defended.  The 
plaintiff  gave  evidence  tending  to  show  that  the  testator 
hanged  himself  while  insane,  and  the  question  was  submitted 
to  the  jury  for  their  determination  whether  the  hanging  was 
the  voluntary,  conscious,  willing  act  of  the  testator,  or 
whether  he  was  at  the  time  so  insane  that  he  was  either 

• 

unconscious  of  the  act  which  he  performed,  or  was  unable  to 
understand  what  the  physical  consequences  of  it  would  be ; 
and  upon  that  question  the  jury  found  for  the  plaintiff.  In 
the  course  of  the  trial  the  plaintiff  called  a  physician  who 
had  known  the  insured  for  a  long  time  and  who  attended 
him  professionally  a  short  time  before  his  death.  He  testified 
that  he  visited  him  first  in  June,  1881,  and  he  was  asked  this 
question  :  "  State  how  you  found  him  ? "  The  counsel  for 
the  defendant  objected  to  the  question  on  the  ground  that 
"  the  evidence  was  incompetent  and  privileged  under  section 
834  of  the  Oode  of  Civil  Procedure,  viz. :  The  witness  being 
a  practicing  physician  and  the  evidence  being  a  disclosure  of 
information  acquired  by  him  in  attending  Gove  in  a  profes- 
sional capacity  and  necessary  to  enable  him  to  act  in  that 
capacity,  and  the  witness  should  not  be  allowed  to  testify  and 
disclose  the  information  so  acquired."  The  court  overruled 
the  objection,  and  the  witness  answered  at  length  giving  import- 
ant evidence  as  to  the  mental  and  physical  condition  at  that 
time  and  subsequently  of  the  insured.  The  claim  of  the 
learned  counsel  for  the  respondent  on  the  argument  before  us 
was  that  the  plaintiff,  as  the  personal  representative  of  the 
deceased,  could  waive  the  seal  which  the  statute  puts  upon 


i 


HOWARD'S  PRACTICE  REPORTS.  191 

»^—  ^ ^— — .— .————. — ^ — — ~— — — ^— ^— ^ — »— —^^t^-^ 

Westover  agt.  The  i&tna  Life  Insurance  Company. 

such  evidence,  and  npon  that  ground  the  ruling  of  the  trial 
judge  was  sustained  by  the  general  term. 

Section  833  of  the  Code  provides  that  "  a  clergyman  or 
other  minister  of  any  religion  shall  not  be  allowed  to  disclose 
a  confession  made  to  him,  in  his  professional  character,  in  the 
course  of  discipline  enjoined  by  the  rules  or  practice  of  the 
religious  body  to  which  he  belongs."  Section  831  provides 
"  that  a  person  duly  authorized  to  practice  physic  or  surgery 
shall  not  be  allowed  to  disclose  any  information  which  he 
acquired  in  attending  a  patient  in  a  professional  capacity,  and 
which  was  necessary  to  enable  him  to  act  in  that  capacity." 
Section  835  provides  that  "  an  attorney  or  counselor-at-law 
shall  not  be  allowed  to  disclose  a  communication  made  by  his 
client  to  him  or  his  advice  given  thereon  in  the  course  of  his 
professional  employment,"  and  section  83d  provides  that  "  the 
last  three  sections  apply  to  every  examination  of  a  person  as  a 
witness,  unless  the  provisions  thereof  are  expressly  waived  by 
the  person  confessing,  the  patient  or  client."  It  is  thus  seen 
that  clergymen,  physicians  and  attorneys  are  not  only  abso- 
lutely prohibited  from  making  the  disclosures  mentioned,  but 
that  by  an  entirely  new  section  it  is  provided  that  the  seal  of 
the  law  placed  upon  such  disclosures  can  be  removed  only  by 
the  express  waiver  of  the  persons  mentioned.  Thus  there 
does  not  6eem  to  be  left  any  room  for  construction.  The 
sections  are  absolute  and  unqualified.  These  provisions  of  law 
are  founded  upon  public  policy,  and  in  all  cases  where  they 
apply  the  seal  of  the  law  must  forever  remain  until  it  is 
removed  by  the  person  confessing,  or  the  patient  or  the  client 
(Edington  agt.  Mutual  Life  Ins.  Go.,  67  N".  T.,  185 ;  Eding- 
ion  agt.  JEtna  Life  Ins.  Co.,  77  N.  T.,  564 ;  Pierson  agt. 
The  People,  79  N.  Y.,  424;  GraUanngt.  Metropolitan  Life 
Ins.  Co.,  80  JIT.  r.,  281). 

In  Greenleaf  on  Evidence  {sec.  243),  speaking  of  communi- 
cations made  to  an  attorney,  the  learned  author  says :  "  The 
protection  given  by  the  law  to  such  communications  does  not 
«ease  with  the  termination  of  the  suit  or  other  litigation  or 
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business  in  which  they  were  made ;  nor  is  it  affected  by  the 
party  ceasing  to  employ  the  attorney  and  retaining  another; 
nor  by  any  other  change  of  relations  between  them ;  nor  by 
the  death  of  the  client.  The  seal  of  the  law  once  fixed  upon 
them  remains  forever,  unless  removed  by  the  party  himself 
in  whose  favor  it  was  there  placed.  It  is  not  removed  with- 
out the  client's  consent,  even  though  the  interests  of  criminal 
.  justice  may  seem  to  require  the  production  of  the  evidence." 
In  Wharton  on  Evidence  {sec.  584),  it  is  said  that  the  privi- 
lege of  the  client  may  be  waived  by  him,  but  that  "  the  evi- 
dence of  the  waiver  must  be  distinct  and  unequivocal."  In 
Picrson  agt.  The  People,  it  was  said :  "  The  plain  purpose  of 
this  statute  was  to  enable  a  patient  to  make  known  his  condi- 
tion to  his  physician  without  the  danger  of  any  disclosure  by 
him  which  would  annoy  the  feelings,  damage  the  character, 
or  impair  the  standing  of  the  patient  while  living,  or  disgrace 
his  memory  when  dead."  In  G rattan,  agt.  The  Metropolitan 
Life  Insurance  Company,  Danforth,  J.,  said :  "  The  case 
before  us  is  not  one  where  the  witness  was  called  in  for  the 
first  time  after  the  death  of  the  patient,  but  one  where  the 
lips  of  the  physician  were  sealed  during  the  life  of  the  patient, 
and  where,  although  by  death  he  loses  the  patient,  his  lips 
must  remain  closed.  It  was  held  under  the  old  law  that  the 
seal  must  remain  until  removed  by  the  patient,  and  it  is  now 
so  provided  by  statute." 

The  purpose  of  the  laws  would  be  thwarted,  and  the  policy 
intended  to  be  promoted  thereby  would  fye  defeated  if  death 
removed  the  seal  of  secrecy  from  the  communications  and 
disclosures  which  a  patient  should  make  to  his  physician,  or  a 
client  to  his  attorney,  or  a  penitent  to  his  priest.  'Whenever 
the  evidence  comes  within  the  purview  of  the  statutes  it  is 
absolutely  prohibited,  and  may  be  objected  to  by  any  one 
unless  it  be  waived  by  the  person  for  whose  benefit  and  pro- 
tection the  statutes  were  enacted.  After  one  has  gone  to  his 
grave  the  living  are  not  permitted  to  impair  his  fame  and 
disgrace  his  memory  by  dragging  to  the  light  communication* 
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and  disclosures  made  under  the  seal  of  the  statutes.  An 
executor  or  administrator  does  not  represent  the  deceased  for 
the  purpose  of  making  such  a  waiver.  He  represents  him 
simply  in  reference  to  rights  of  property  and  not  in  reference 
to  those  rights  which  pertain  to  the  person  and  character  of 
the  testator.  If  one  representing  the  property  of  a  patient 
can  waive  the  seal  of  the  statute  because  he  represents  the 
property,  then  the  right  to  make  the  waiver  would  exist  as 
well  before  death  as  after,  and  a  general  assignee  of  a  patient, 
for  the  purpose  of  protecting  the  assigned  estate,  could  make 
the  waiver ;  and  yet  it  has  been  held  that  an  assignee  in  bank- 
ruptcy is  not  empowered  to  consent  that  the  professional 
communications  of  his  assignor  shall  be  disclosed  (Bowman 
agt.  Norton,  5  C.  &  P.,  177).  In  Edington  agt.  The  Mutual 
Life  Insurance  Company  (67  N.  Y.,  185),  it  was  not  decided 
nor  stated  that  a  personal  representative  could  waivp  the  pro- 
tection of  the  statutes,  but  it  was  held  that  the  personal 
representative  or  assignee  of  the  patient  could  make  the 
objection  to  evidence  forbidden  by  the  statutes;  and  the 
opinion  might  have  gone  further  and  held  that  any  party 
to  the  objection,  as  the  evidence  in  itself  is  objectionable, 
nuless  the  objection  be  waived  by  the  person  for  whose  pro- 
tection the  statutes  were  enacted. 

Without  further  discussion  or  citation  of  authorities,  we 
think  the  statute  admits  of  no  other  construction  than  that 
where  the  evidence  comes  within  the  prohibition  of  the  stat- 
ute, its  reception,  if  objected  to,  can  be  justified  only  when 
the  patient,  penitent  or  client,  as  the  case  may  be,  waives  the 
protection  the  statutes  give  him. 

We  are,  therefore,  of  opinion  that  for  the  error  in  the 
reception  of  the  evidence  objected  to,  the  judgment  should 
be  reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Vol.  II        25 


"^ 


194  HOWARD'S  PRACTICE  REPORTS. 


In  the  Estate  of  Charles  Morgan,  deceased. 

SURROGATE'S  COURT 
In  the  Estate  of  Charles  Morgan,  deceased. 

Code  of  Civil  Procedure,  section  2648  —  Who  entitled  to  receive  letter*  of 
administration  with  will  annexed  under  this  section — When  strangers  mag 
be  appointed  co-administrators.  • 

Where  there  are  two  or  more  persons  equally  entitled,  under  section  2643 
of  the  Code,  to  receive  letters  of  administration  with  will  annexed,  the 
surrogate  will  appoint  that  person  who  ceteris  paribus  has  the  largest 
interest  under  the  will.  % 

Section  84,  title  2,  chapter  6,  part  2,  Revised  Statutes,  which  declares 
that  joint  " administration "  may,  with  the  consent  of  persons  entitled, 
be  granted  to  themselves  and  to  other  persons  not  entitled,  applies  to 
cases  of  administration  with  the  will  annexed. 

New  York  county,  August,  1885. 

Rollins,  S. —  Mary  J.  Morgan,  late  executrix  of  this  tes- 
tator's estate,  died  on  the  third  of  July  last,  leaving  its  assets 
in  part  nnadministered.  Mrs.  Frances  E.  Quintard,  decedent's 
eldest  daughter  and  a  legatee  under  his  will,  has  applied  for 
the  issuance  of  joint  letters  of  administration  with  the  will 
annexed  to  herself,  her  husband  George  W.  Quintard,  and 
James  Rintoul.  The  right  to  receive  such  letters  as  are  here 
applied  for  is  granted  by  section  2643  of  the  Code  of  Civil 
Procedure  to  persons  interested  in  a  testator's  estate,  accord- 
ing to  the  following  order  of  priority : 

"  First.  To  one  or  more  of  the  residuary  legatees  who  are 
qualified  to  act  as  administrators. 

"  Second.  If  there  is  no  such  residuary  legatee,  or  none 
who  will  accept,  then  to  one  or  more  of  the  principal  or 
specific  legatees  so  qualified." 

The  will  of  this  testator  contained  but  one  dispositive  clause. 
That  clause  gave  his  entire  estate  "  as  provided  by  the  laws  of 
the  state  of  New  York  in  case  of  intestacy."  The  persons 
who  thus  became  entitled  to  share  in  the  testator's  bounty, 
and  the  respective  interests  that  they  had  in  the  estate  upon 
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probate  of  the  will,  were  as  follows :  Mary  J:  Morgan,  widow, 
thirty-ninetieths;  Frances  E.  Quintard,  daughter,  twelve- 
ninetieths  ;  Maria  L.  Whitney,  daughter,  twelve-ninetieths ; 
Richard  J.  Morgan,  grandson,  twelve-ninetieths;  Montaigu 
Morgan,  grandson,  four-ninetieths;  William  H.  Morgan, 
grandson,  four-ninetieths;  Laura  L.  La  Montagne,  grand- 
daughter, four-ninetieths ;  Henry  W.  Harris,  great-grandson, 
three-ninetieths ;  Henry  H.  Wilson,  great-grandson,  six-nine- 
tieths ;  Maria  L.  Harris,  great-granddaughter,  three-ninetieths. 

It  is  evident  that  the  above  named  persons,  though  their 
interests  under  the  will  *vary  in  quantity,  are  legatees  never- 
theless of  precisely  the  same  grade  and  character.  It  cannot 
be  said  that  any  one  of  them,  as  distinguished  from  any  other, 
is  a  "  residuary  "  or  a  "  specific  "  legatee.  Nor  is  it  true  that 
any  one  of  them,  as  distinguished  from  any  other,  is  one  of 
the  "  principal  legatees."  For  the  word  principal,  when  read 
in  the  light  of  the  context,  is  evidently  not  used  as  a  synonym 
for  chief  or  most  important,  but  has  the  force  and  effect  rather 
of  the  word  general,  and  is  meant  to  be  descriptive  of  all  lega- 
tees who  are  neither  specific  nor  residuary.  I  hold,  therefore, 
that  no  one  among  this  testator's  living  beneficiaries  has  any 
absolute  legal  right,  as  such,  to  be  chosen  in  preference  to  any 
other  as  administrator  c.  t.  a.  of  this  estate,  except  as  herein- 
after indicated.  Of  those  beneficiaries  Mary  J.  Morgan, 
Richard  J.  Morgan,  Montaigu  Morgan  and  Henry  H.  Wilson 
are  dead.  Henry  W.  Harris  and  Maria  L.  Harris  are 
personally  incompetent  because  of  their  infancy,  and  auy 
claim  that  might  be  made  by  their  guardian  is  secondary  to 
the  claim  of  an  adult  legatee  legally  qualified  (Sec.  33,  tit  2, 
chap.  6,  pt  2  R.  S. ;  3  Banks  [7th  ed\  2291 ;  Cottle  agt.  Van- 
derheyden,  11  Abb.  [i\T.  xSl],  17).  The  selection  must  therefore 
be  made  from  the  persons  following,  unless  all  of  them  waive 
their  claims:  Mrs.  Quintard,  Mrs.  Whitney,  William  H. 
Morgan  and  Laura  L.  La  Montagne. 

The  petition  of  Mrs.  Quintard  is  not,  I  understand,  opposed 
by  Mrs.  Whitney.    Mrs.  Montagne  is  not  herself  an  applicant 
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for  letters.  Mr.  W.  H.  Morgan  applies  for  his  own  appoint- 
ment as  co-administrator  with  the  petitioner.  The  practical 
questions  for  decision,  are  therefore,  these :  1.  Of  the  persons 
entitled,  shall  I  appoint  Mrs.  Quintard,  or  Mr.  W.  H.  Morgan, 
or  both  ?  2.  Whoever  may  be  selected  among  the  persons 
entitled,  shall  any  person  not  entitled  be  joined  in  the  admin- 
istration as  prayed  for  by  several  of  the  parties  in  interest  J 

And  first,  as  between  Mrs.  Quintard  and  Mr.  Morgan,  the 
claim  of  the  former  is  supported  by  this  very  important  con- 
sideration, that  she  has  much  the  larger  interest  in  the  estate. 

Schouler,  in  his  treatise  on  Executors  and  Administrators 
(sec.  124),  declares  that  when  the  selection  of  an  administrator 
c.  t.  a.  is  uncontrolled  by  statute  the  rule  is  to  grant  letters 
"  to  the  claimant  having  the  greatest  interest  under  the  will." 
Our  own  statute  is  founded  on  a  practice  which  was  established 
by  the  ecclesiastical  courts,  and  which  is  thus  expounded  by 
Sir  John  Nichol  in  TucTcer  agt.  Westgarth  (2  Add.,  352): 
"Where  it  is  discretionary  in  the  court  to  grant  administra- 
tion to  either  of  two  claimants  it  alwavs  decrees  it,  ceteris 
paribus,  to  that  claimant  who  has  the  greatest  interest  in  the 
effects  to  be  administered."  (See,  also,  to  same  effect,  Efooes 
agt.  EVwes,  2  Lee's  Cos.,  573). 

Redfield  in  his  Law  of  Wills,  says  (vol.  3,  p.  97) :  "  In  the 
English  courts  of  probate  the  general  rule  seems  to  have  been 
to  give  administration  first  to  the  party  entitled  to  the  residue 
of  the  goods,  and  among  those  of  equal  degree  to  the  one  in 
seniority,  other  things  being  equal."  Tried  by  this  test,  it  is 
manifest  that  the  claim  of  the  petitioner  is  superior  to  that  of 
her  rival  applicant.  Those  who  have  appeared  in  opposition, 
and  who  are  themselves  legally  competent  to  receive  letters, 
have  much  less  interest  under  the  will  than  those  legally  com- 
petent who  support  or  approve  her  application.  And  while 
there  is  on  the  part  of  several  persons  now  interested  in  the 
estate,  including  the  representatives  of  Mrs.  Charles  Morgan, 
some  opposition  to  Mrs.  Quintard's  appointment,  except  upon 
certain  conditions  as  to  co-administration,  which  she  has  not 
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indicated  her  willingness  to  accept,  it  is  nevertheless  true  that 
her  application  is  favored  by  a  much  larger  interest  than  the 
interest  which  has  declared  itself  on  the  side  of  Mr.  W.  H. 
Morgan.  I  should  therefore  have  no  hesitation  whatever  in 
granting  her  petition  but  for  the  objection  that  her  relation  to 
a  proceeding  now  pending  in  the  court  of  appeals,  involving 
the  construction  of  this  testator's  will  and  the  ascertainment 
of  the  amounts  to  which  his  several  legatees  are  entitled  there- 
nnder,  make  her  an  unfit  person  to  be  intrusted  with  the  sole 
charge  of  the  estate. 

As  to  this  objection  it  may  be  said  in  the  first  place  that 
the  facts  on  which  it  is  founded  do  not  constitute  a  disquali- 
fication under  the  statute  prescribing  the  qualifications  of 
administrators.  She  could  insist,  in  spite  of  it,  upon  her  abso- 
lute right  to  letters  if  she  were,  for  example,  sole  residuary 
legatee,  or  if  the  three  persons  whose  statutory  status  is  the 
same  as  her  own  were  all  dead  or  were  all  unwilling  to 
administer. 

The  standard  of  incompetency  fixed  by  the  written  law  can 
alone  be  applied  in  passing  upon  the  qualifications  of  an  appli- 
cant to  whom  that  law  has  given  priority ;  and  indebtedness 
to  the  estate  or  personal  interest  in  its  administration  are  not 
of  themselves  grounds  of  disqualification  (Churchill  agt.  Pres- 
cott,  2  Bradf.,  304).  I  might  very  likely  regard  Mrs. 
Qnintard's  relations  to  the  controversy  in  the  court  of  appeals 
as  sufficient,  other  things  being  equal,  to  warrant  the  selec- 
tion in  preference  to  herself  of  some  person  equally  entitled, 
against  whom  that  objection  could  not  be  urged,  if  there  were 
any  such  person  in  existence.  But  there  is  not;  and  as 
between  Mr.  Morgan  and  herself,  if  either  is  to  be  intrusted 
with  the  administration  to  the  exclusion  of  the  other,  I  am 
disposed  to  give  her  the  preference. 

Now  it  is  not,  in  my  judgment,  desirable  that  letters  should 
ssne  to  the  two  in  conjunction.  There  is  little  reason  to 
elieve  that  their  counsels  would  be  harmonious,  or  that  their 
trited  action  would  result  in  measures  conducive  to  the  best 
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interests  of  the  state.  Besides,  if  Mrs.  Quintard  shall  become 
sole  administratrix,  I  cannot  think  that  the  weight  of  her 
official  authority  will  become  practicably  oppressive  to  the 
other  legatees  who  now  object  to  her  appointment.  Those 
objectors  are  all  parties  to  the  proceeding  in  the  court  of 
appeals,  and  are  represented  by  able  and  zealous  counsel. 
The  issues  involved  have  already  been  the  subject  of  contro- 
versy before  a  referee,  the  surrogate  and  the  supreme  court, 
and  have  given  rise  to  searching  and  elaborate  discussion. 
Under  the  circumstances  it  is  extremely  unlikely  that  the 
parties  litigant  would  or  could  be  helped  by  the  appointment 
of  an  administrator  in  sympathy  with  their  own  contention, 
or  would  or  could  be  injured  by  an  appointment  from  the 
ranks  of  the  opposition. 

There  remains  to  be  considered  the  question  whether  a 
stranger  to  an  estate  can  be  granted  letters  of  administra- 
tion c.  t.  a.  jointly  with  a  person  entitled  to  such  letters  under 
section  2643  {supra). 

It  is  an  every  day  practice  as  regards  estates  of  intestates  to 
appoint  strangers  as  co-administrators  upon  the  nomination 
of  the  person  entitled  to  letters.  This  practice  is  in  accord- 
ance with  the  provisions  of  section  34,  title  2,  chapter  6, 
part  2,  Kevised  Statutes  (3  Banks'  7th  ed.,  2291),  which 
declares  that  "  administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  entitled  to  the  same,  with 
the  consent  of  the  person  entitled  to  be  joined  with  such 
person  ;  which  consent  shall  be  in  writing  and  be  filed  in  the 
office  of  the  surrogate."  Whether  this  section  applies  to  case6 
of  administration  with  the  will  annexed  does  not  seem  to  have 
been  decided  in  any  reported  case,  and  a  doubt  is  now  thrown 
upon  the  matter  by  the  fact  that  in  the  main  the  practice  and 
procedure  in  respect  to  the  appointment  of  the  latter  class  of 
officers  is  now  regulated  by  the  Code  of  Civil  Procedure, 
while  as  to  the  administration  of  estates  of  intestates  the  pro- 
visions of  the  Revised  Statutes  are  still  in  force.  This  doubt 
will  disappear,  however,  upon  close  examination.     Section  34 
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is  one  of  the  original  provisions  of  article  2,  which  from  the 
time  of  its  enactment  has  borne  this  title:  "Of  granting 
letters  of  administration  with  the  will  annexed,  and  in  cases 
of  intestacy."  I  agree  with  surrogate  Bradford,  Ex  parte 
Brown  (2  Bradf.,  22),  in  holding  that  the  term  "  administra- 
tor," as  used  throughout  the  whole  of  title  2  of  the  sixth 
chapter,  was  intended  to  include  administrators  with  the  will 
annexed,  except  in  cases  where  the  context  plainly  indicates 
the  contrary.  That  strangers  could  be  joined  in  administra- 
tions c.  t  a.  before  the  Code  came  upon  the  statute  book  I 
have  no  doubt.  Now,  there  is  nothing  in  the  Code  incon- 
sistent with  a  continuance  of  that  practice,  and  section  34  is 
still  unrepealed  and  still  forms  a  part  of  article  2. 

It  will  be  observed  that  the  surrogate  has  no  authority 
under  that  section  to  depart  from  the  rule  of  selection  estab- 
lished by  section  2643  of  the  Code,  except  to  the  extent  that 
the  person  entitled  shall  consent  in  writing  to  the  appoint- 
ment of  co-administrators.  I  cannot,  therefore,  of  my  own 
motion,  grant  letters  to  the  administrator  of  the  late  execu- 
trix, however  strongly  I  might  be  inclined  to  do  so.  I  may 
add,  that  even  apart  from  the  restrictions  of  the  statute  the 
snrrogate  would  not  be  justified  in  forcing  upon  a  person 
entitled  an  association  with  a  stranger  not  selected  by  himself 
{Peters  agt.  Pvb.  Administrator,  1  Brad/.,  200-207,  and 
cases  cited). 

Letters  may  issue  to  Mrs.  Quintard,  Mr.  Quintard  and 
Mr.  Eintoul.  If  the  petitioner  shall  file  a  written  consent 
for  Mr.  Moires  inclusion,  he  also  may  be  granted  letters. 
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SUPEEME  COURT. 

The  National  Bank  of  Port  Jervis  agt.  Jesse  C.  Hansee 

and  John  Hansee. 

Practice — Motions  and  orders  —  When  prior  motion  a  bar  upon  the  principle 
of  ret  adjudicate— Code  of  Civil  Procedure,  section  779 —  When  non- 
payment of  costs  stays  aU  proceedings — Payment  by  surety  of  a  judgment 
against  a  principal  does  not  extinguish  the  judgment  as  to  principal. 

On  February  14,  1884,  the  National  Bank  of  Port  Jervis,  as  plaintiffs,  by 
its  attorneys  recovered  a  judgment  against  J.  C.  H.  and  J.  H.  ,as  defend- 
ants. The  recovery  was  upon  a  promissory  note  of  which  J.  C.  was 
maker  and  J.  accommodation  indorser.  An  execution  was  issued  to 
the  sheriff  of  Sullivan  county,  and  on  April  14, 1874,  J.  H.  paid  full 
amount  to  attorneys  of  plaintiff,  who  then  withdrew  the  execution. 
The  payment  was  not  to  extinguish  the  judgment,  but  it  was  to  be  kept 
in  life  and  to  be  assigned  to  wife  of  said  J.  H.  On  January  24,  1883, 
such  assignment  was  made  to  C.  S.  H.,  wife  of  J.  H.  The  judgment- 
roll  was  filed  in  clerk's  office  of  Orange  county.  A  transcript  was  filed 
in  office  of  clerk  of  Ulster  county  July  11, 1883,  and  judgment  thereon 
entered  in  such  county,  the  residence  of  J.  C,  and  on  same  day  execu- 
tion issued  to  sheriff  of  such  county,  which  was  returned  unsatisfied  to 
Orange  county  clerk's  office  July  18, 1888.  The  execution  was  sub- 
scribed "A.  N.  C.,  Atty.  for  Pltff.,"  and  stated  in  body  thereof  the 
assignment  to  C.  8.  H.  on  January  24,  1888.  The  direction  to  sheriff 
was  to  collect  execution  and  judgment  out  of  property  of  defendant 
J.  C.  H.  Such  execution  did  not  issue  at  request  of  plaintiff  in  the 
judgment,  nor  was  any  leave  to  issue  obtained  or  granted  by  order  of 
this  court  Several  orders  for  examination  of  J.  C.  H.  in  supplemental 
proceedings  have  been  obtained  by  assignee  of  judgment  and  are  pend- 
ing before  county  judge  of  Ulster  county.  On  return  day  of  first  order 
J.  C.  H.  appeared  and  claimed  that  he  had  paid  the  judgment  in  full 
to  J.  H.,  producing  receipt,  dated  December  11,  1880,  purporting  to  be 
signed  and  executed  by  said  J.  H.  J.  C.  moved  at  special  term  to 
vacate  the  order  for  examination,  and  to  set  aside  the  execution  and 
return  upon  the  ground  that  the  judgment  had  been  paid  to  J.,  and  was 
extinguished  by  said  receipt.  Such  motion  being  resisted  by  J.  H.  and 
wife  it  was  referred  to  a  referee,  who  found  that  J.  H.  did  not  make 
nor  execute  such  receipt,  and  that  no  payment  had  been  made  to  J.  H. 
or  his  wife.  The  report  was  confirmed  by  special  term  and  motion  to 
set  aside  execution  and  return  with  supplemental  proceedings  based 

*  thereon  was  denied,  and  $179.02  costs,  &c.,  upon  such  motion  was 
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directed  to  be  paid  by  said  J.  C.  H.  to  J.  H.  On  appeal  to  general 
term  the  order  of  special  term  was  affirmed,  with  ten  dollars  costs. 
The  order  of  general  term  was  granted  upon  default  of  J.  G,  who  by 
order  of  special  term  was  permitted  to  move  at  general  term  to  open 
such  default  on  payment  of  ten  dollars  costs.  Of  such  order  J.  has  not 
availed  himself.  The  costs  of  the  previous  motions  of  special  and 
general  term,  have  not  been  paid. 

On  motion  by  J.  C.  H.  to  set  aside  the  execution  and  return  and  the  vari- 
ous orders  in  supplemental  proceedings,  upon  the  grounds  that  leave  of 
the  court  to  issue  such  execution  was  not  obtained,  and  that  the  pay- 
ment by  J.  to  the  attorneys  of  the  plaintiff  extinguished  the  Judgment, 
and  he  avers  that  when  he  made  the  previous  motion  he  was  not  aware 
of  the  existence  of  the  grounds  upon  which  he  now  moves: 

Edd^frU,  that  the  prior  motion  is  a  bar  upon  the  principle  of  ret  adju- 
toata.  It  is  a  bar  not  because  the  points  now  made  were  made,  but 
because  they  might  and  should  have  been  made.  The  moving  party, 
had  he  used  ordinary  diligence,  could  have  ascertained  the  facts  upon 
which  he  now  moves,  and  this  want  of  diligence  would  defeat  a  motion 
for  leave  to  renew. 

Suond.  The  costs  imposed  upon  the  first  motion  made  in  this  matter  by 
the  party  now  moving  remaining  unpaid,  the  court  is  powerless  to 
entertain  the  present  motion,  as  by  the  non-payment  of  such  costs  all 
proceedings  on  the  part  of  the  party  required  to  pay  them  are  stayed. 

Third.  As  the  orders  of  the  special  term  and  general  term  adjudging  the 
judgment  unpaid  are  unreversed  the  motion  has  no  equity  to  sustain  it. 

fourth.  The  payment  of  J.  H.  to  the  attorneys  of  the  plaintiff  did  not 
extinguish  the  judgment.  J.  H.  was  the  surety  and  J.  C.  II.  the  prin- 
cipal debtor.  Payment  by  the  former  did  not  extinguish  the  debt,  and 
'  he  could  have  taken  an  assignment  to  himself  and  enforced  it  for  his 

i  own  benefit 

Ulster  Special  Term.,  May,  1885. 

|  Motion  in  behalf  of  Jesse  C.  Hansee  to  set  aside  an  execu- 

tion issued  on  a  judgment  in  the  above  entitled  action,  and 
the  return  thereof  by  the  sheriff  of  Ulster  county  to  the  clerk's 
office  of  Orange  county ;  and  also  to  set  aside  orders  for  the 
examination  of  said  Hansee  by  proceedings  supplemental  to 
execution. 


A,  Schoorwnaker,  for  motion. 

W.  J.  Groo,  opposed. 
Vol.  H        26 
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Westbrook,  J.  —  On  the  1 4th  day  of  February,  1874,  the 
National  Bank  of  Port  Jervis,  as  plaintiff,  by  A.  C  &  T.  A. 
Niven,  its  attorneys,  recovered  a  judgment  against  Jesse  C. 
Hansee  end  John  Hansee,  as  defendants.  The  recovery  was 
upon  a  promissory  note  of  which  Jesse  G.  was  the  maker  and 
John  the  accommodation  indorser.  An  execution  was  issued 
upon  such  judgment  by  the  attorneys  of  the  plaintiff  to  the 
sheriff  of  Sullivan  county,  and  on  or  about  April  14,  1874, 
John  Hansee  paid  the  full  amonnt  thereof  to  the  attorneys  of 
the  plaintiff,  who  then  withdrew  such  execution.  The  pay- 
ment, however,  was  not  to  extinguish  the  judgment,  but  the 
same  was  to  be  kept  in  life  and  to  be  assigned  to  the  wife  of 
the  said  John  Hansee.  On  January  24,  1883,  such  assign- 
ment to  Cornelia  S.  Hansee,  the  wife  of  John  Hansee,  was 
executed  and  delivered.  The  judgment-roll  in  the  action 
was  filed  in  the  clerk's  office  of  Orange  county,  and  the 
original  entry  of  the  judgment  was  there.  A  transcript  of 
such  judgment  was  filed  in  the  office  of  the  clerk  of  Ulster 
county  on  the  11th  day  of  July,  1883,  and  judgment  then 
entered  in  such  county.  That  county  was  the  residence  of 
Jesse  C.  Hansee,  and  on  the  day  of  its  docket  and  entry 
therein  an  execution  issued  to  the  sheriff  of  such  county, 
which  was  returned  unsatisfied  to  the  Orange  county  clerk's 
office  July  18,  1883.  The  execution  was  subscribed  "  A.  N. 
Childs,  attorney  for  plaintiff,"  and  stated  in  the  body  thereof 
the  assignment  to  Cornelia  S.  Hansee  on  January  24,  1883. 
The  direction  to  the  sheriff  was  to  collect  the  execution  and 
judgment  out  of  the  property  of  the  defendant  Jesse  C. 
Hansee.  Such  execution  did  not  issue  at  the  request  of  the 
plaintiff  in  the  judgment,  nor  was  any  permission  or  leave  to 
issue  it  obtained  or  granted  by  any  order  of  this  court 

Several  orders  for  the  examination  of  Jesse  C.  Hansee  in 
proceedings  supplemental  to  execution  have  been  obtained  by 
the  assignee  of  the  judgment  and  are  now  pending  before  the 
county  judge  of  Ulster  county.  Upon  the  return  day  of 
the  first  of  said  orders  Jesse  C.  Hansee  appeared  before  said 
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county  judge  and  claimed  that  he  had  paid  the  judgment  in 
full  to  John  Hansee,  producing  as  the  evidence  of  such  pay- 
ment a  receipt,  dated  December  11,  1880,  purporting  to  be 
signed  and  executed  by  said  John  Hansee.  The  proceeding 
before  the  county  judge  was  adjourned,  and  Jesse  0.  moved 
at  special  term  to  vacate  the  order  for  examination  and  to  set 
aside  the  execution  and  its  retur^  upon  the  ground  that  the 
judgment  had  been  paid  to  John,  and  was  extinguished  by 
the  receipt  of  the  date  of  December  11, 1880.  Such  motion 
was  resisted  by  John  Hansee  and  wife,  they  claiming  that  the 
judgment  had  never  been  paid  and  that  the  signature  to 
the  pretended  receipt  was  not  in  John's  handwriting,  nor 
authorized  by  him.  The  affidavits  upon  such  motion  being 
?ery  conflicting  by  order  of  the  date  of  August  11,  1883,  it 
was  referred  to  J.  Newton  Fiero,  counselor-atJaw  of  the 
city  of  Kingston,  to  take  proof,  and  to  report  such  proof 
with  his  opinion  to  the  court  whether  or  not  the  said  Jesse 
C.  had  paid  said  judgment  to  John,  and  also  whether  or  not 
John  had  executed  the  pretended  release  of  said  judgment 
of  the  date  of  December  11,  1880.  By  his  report,  dated 
April  14,  1884,  the  referee  found  that  John  Hansee  did  not 
make  nor  execute  such  receipt,  and  that  no  payment  on 
account  of  such  judgment  had  been  made  either  to  John 
Hansee  or  to  his  wife.  By  order  of  the  special  term  of  the 
date  of  May  3, 1884,  the  report  was  confirmed,  the  motion  to 
set  aside  the  execution  and  return  with  the  supplemental  pro- 
ceedings based  thereon  was  denied,  and  $179.02  costs  and 
disbursements  upon  such  motion  were  directed  to  be  paid  by 
the  said  Jesse  G.  Hansee  to  John  Hansee.  On  appeal  to 
general  term  by  order  dated  September  9,  1884,  the  order  of 
the  special  term  was  affirmed,  with  ten  dollars  costs.  The 
order  at  general  term  was  granted  upon  the  default  of  Jesse 
3.,  who  by  order  of  the  special  term  dated  December  13, 1884, 
*as  permitted  to  move  at  the  general  term  to  open  such 
iefault  on  the  payment  of  ten  dollars  costs,  and  in  the 
leantime  if  such  payment  was  made  the  supplemental  pro- 
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ceedings  were  stayed  pending  such  appeal.  Of  such  order 
of  the  special  term  Jesse  has  not  availed  himself.  The 
costs  of  the  previous  motions  imposed  both  at  special  and 
general  term  have  not  been  paid  either  in  whole  or  in  part 
Jesse  C.  Hansee  now  moves  to  set  aside  the  execution  and  return 
with  the  various  orders  in  supplemental  proceedings,  upon 
the  grounds  that  leave  of  tl^  court  to  issue  such  execution 
was  not  obtained,  as  the  law  required  it  to  be  when  the  exe- 
cution issues  after  the  lapse  of  five  years  from  the  entry  of 
the  judgment,  as  it  did  in  this  case,  without  the  issue  and 
return  of  an  execution  within  five  years  from  the  recovery  of 
such  judgment,  and  that  the  payment  by  John  to  the  attor- 
neys of  the  plaintiff  extinguished  the  judgment.  He  avers 
that  when  the  previous  motion  was  made  he  was  not  aware 
of  the  existence  of  the  grounds  upon  which  he  now  moves. 

The  present  one  must,  however,  also  be  denied  for  several 
reasons  (which  are  given  without  discussion),  to  wit : 

First.  The  prior  motion  is  a  bar  upon  the  principle  of  res 
adpudicata.  It  is  a  bar  not  because  the  points  now  made 
were  made,  but  because  they  might  and  should  have  been 
made.  The  moving  party,  had  he  used  ordinary  diligence, 
could  have  ascertained  the  facts  upon  which  he  now  moves, 
and  this  want  of  diligence  would  defeat  a  motion  for  leave  to 
renew.  It  is  moreover  difficult  to  appreciate  the  excuse 
which  Jesse  makes  for  not  uniting  the  present  grounds  of 
motion  with  those  urged  on  the  prior  occasion.  If  he  sup- 
posed no  execution  had  been  issued  and  returned  he  would 
have  moved  to  quash  the  supplemental  proceeding  on  that 
ground ;  and  if  he  knew  one  had  been  issued  and  returned, 
he  knew  its  date,  and  knew  that  he  had  had  no  notice  of 
motion  for  leave  to  issue.  Neither  had  he,  as  has  already 
been  said,  any  right  to  assume  without  inquiry  that  an  execu- 
tion had  been  issued  and  returned  within  five  years,  and  he 
cannot  be  held  ignorant  of  that  which  he  should  have  known. 
He  has,  however,  obtained  no  leave  to  renew  the  motion,  and 
without  such  leave  the  denial  of  the  previous  motion  is  a  bar. 
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The  National  Bank  of  Port  Jervis  agt.  Hansee. 

Second.  The  costs  imposed  upon  the  first  motion  made  in 
this  matter  by  the  party  now  moving  are  unpaid,  and  by  the 
Code  of  Civil  Procedure  (sec.  779)  such  non-payment  stays 
"all  proceedings  on  the  part  of  the  party  required  to  pay 
them,  except  to  review  or  vacate"  the  order  or  orders 
imposing  them,  "  without  further  direction  of  the  court,  until 
the  payment  thereof."  The  court  is  powerless,  without  the 
payment  of  costs  directed  to  be  paid,  to  entertain  the  present 
motion. 

Third.  As  the  orders  of  the  special  term  and  general  term 
adjudging  the  judgment  unpaid  are  unreversed,  the  motion 
has  no  equity  to  sustain  it.  If  granted,  it  must  be  upon  the 
technical  ground  that  the  execution  issued  after  live  years 
without  the  order  of  the  court.  An  order  allowing  such  issue 
would  undoubtedly  have  been  made  on  application,  because 
the  court  now  knows,  for  the  fact  has  been  so  judicially 
determined,  that  no  part  of  the  judgment  has  been  paid,  and 
the  same  is  wholly  unsatisfied  ;  and  bebause  the  court  would, 
if  a  motion  so  to  do  was  made,  allow  an  execution  to  issue  to 
enforce  the  payment  of  this  unpaid  judgment,  it  will  refuse 
to  vacate  and  set  aside  the  one  already  issued  (Bank  of 
Genesee  agt.  Spencer,  18  If.  Y.,  150).  By  section  724  of  the 
Code  of  Procedure  the  court  is  authorized  to  "supply  an 
omission  in  any  proceeding"  and  in  this  case,  in  which  all 
tie  equities  home  been  ascertained  and  settled  by  a  full  and 
careful  judicial  inquiry,  it  would  be  manifestly  unjust  to 
refuse  to  exert  the  power  conferred  in  behalf  of  a  party  who 
has  acted  in  perfect  good  faith,  and  done  only  that  which  the 
court  would  have  allowed  him  to  do  had  he  asked  it. 

Fourth.  The  payment  by  John  Hansee  to  the  attorneys  of 
the  plaintiff  did  not  extinguish  the  judgment.  John  was  the 
surety  and  Jesse  C.  the  principal  debtor.  Payment  by  the 
rcner  did  not  extinguish  the  debt  and  he  could  have  taken 
a  assignment  to  himself  and  enforced  it  for  his  own  benefit. 
Men  agt.  Clark,  11  How.,  269 ;  Bangs  agt.  Story,  7  Hill, 
10;  42F.  F.,  315.) 
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Jacquin  agt.  Jacquin. 

In  this  case  the  proof  is  that  it  was  understood  that  the  pay 
ment  should  not  extinguish  the  judgment  and  that  it  should 
be  assigned. 
'  The  motion  must  be  denied,  with  ten  dollars  ctsts. 


BUPKEME  COURT. 


Sophia  Jacquin,    respondent,   agt.    Charles  Jacquin, 

appellant. 

Divorce —  Actum  for  separation — When  husband  not  punished  as  for  con- 
tempt for  non-payment  of  costs  awarded  in —  Code  of  Civil  Procedure, 
sections  1210, 1241,  1773,  1769,  8843. 

The  court  has  no  power  to  punish  a  husband  as  for  a  contempt  for  non- 
payment of  costs  and  counsel  fee,  which  he  was  directed  to  pay  by  the 
final  judgment  in  an  action  for  separation.  Such  costs  and  counsel  fee 
should  be  collected  by  execution. 

First  Department,  General  Term,  May,  1885. 
Before  Davis,  P.  J.,  Bkady  and  Daniels,  JJ. 

Appeal  from  an  order  adjudging  the  defendant  guilty  of 
contempt,  and  directing  his  commitment  until  he  shall  pay 
to  the  plaintiff  the  sum  of  $681.81,  with  interest,  and  the  sum 
of  ten  dollars  costs  of  motion,  together  with  sheriff's  fees  on 
the  execution  of  the  warrant  of  commitment. 

The  action  was  brought  by  the  plaintiff,  the  wife  of  the 
defendant,  for  a  separation,  and  the  costs  and  counsel  fee,  for 
the  non-payment  of  which  the  defendant  was  adjudged  gnilty 
of  contempt,  were  awarded  the  plaintiff  by  the  final  judgment 
therein. 

L.  C.  Waehner,  for  appellant. 

John  M.  Bowers,  for  respondent. 

Daniels,  J.  —  The  amount  directed  to  be  paid  by  the  order 
was  the  costs  and  counsel  fee  recovered  by  the  final  judgment 
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entered  in  the  action.  This  judgment  directed  that  the  defend- 
ant should  pay  the  amount  to  the  attorneys  for  the  plaintiff 
within  five  days  after  service  upon  him  of  a  certified  copy  of 
the  judgment,  and  the  only  point  required  to  be  examined  is 
whether  the  court  was  authorized  to  direct  his  commitment 
for  the  non-payment  of  this  sum  of  money.  The  amount 
was  fixed  and  definite  and  capable  of  being  docketed  against 
the  defendant,  and  collected  by  means  of  an  execution.  And 
when  judgment  has  been  entered  for  the  recovery  of  a  fixed 
sum  of  money,  there  it  has  been  provided  by  section  1240  of 
Code  of  Civil  Procedure  that  it  may  be  enforced  by  execution. 
The  action  was  for  a  separation,  and  it  resulted  in  such  a  judg- 
ment in  favor  of  the  plaintiff.  In  an  action  of  this  description 
it  has  been  provided  by  section  1773  of  the  Code  of  Civil  Pro- 
cedure that  the  defendant  may  be  punished  for  his  failure  to 
make  payment  of  any  sum  of  money  as  that  may  be  required 
by  the  judgment  or  order  referred  to  in  the  preceding  section. 
Bat  that  section  does  not  include  that  part  of  the  judgment 
which  may  be  entered  for  the  recovery  of  costs.  It  has  been 
expressly  limited  to  that  part  of  the  judgment  requiring  the 
husband  to  provide  for  the  education  and  maintenance  of  any 
of  the  children  of  the  marriage,  or  for  the  support  of  his  wife, 
and  to  the  non-payment  of  money  directed  to  be  paid  by 
orders  provided  for  in  section  1769.  That  section  has  been 
limited  to  orders  made  during  the  pendency  of  the  action  by 
which  the  husband  may  be  required  to  pay  any  sum  or  sums 
of  money  necessary  to  enable  the  wife  to  carry  on  or  defend 
the  action,  or  to  provide  for  the  education  and  maintenance 
of  the  children  of  the  marriage,  or  for  the  support  of  the  wife. 
Neither  this  section  nor  either  of  the  others  referred  to 
include  so  much  of  a  final  judgment  as  may  be  entered  for 
the  recovery  of  the  costs  and  expenses  of  the  action,  except 
that  section  1769  has  permitted  the  court  to  order  the  pay- 
ment of  final  costs  to  be  made  out  of  property  sequestered  or 
otherwise  in  the  power  of  the  court. 
It  is  evident  from  this  construction  that  the  recovery  of 
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final  costs  secured  the  attention  of  the  legislature  in  the  enact- 
ment of  the  section.  Bat  while  this  authority  was  given  to 
the  court  to  direct  their  payment  out  of  property  sequestered 
or  otherwise  in  its  power,  no  authority  to  punish  the  defend* 
ant  by  a  proceeding  for  a  contempt  for  non-payment  of  final 
costs  was  conferred  by  this,  or  either  of  the  other  sections, 
and  if  such  authority  was  intended  to  have  been  given,  it  is 
reasonable  to  suppose  that  it  would  have  been  found  in  one  or 
more  of  these  sections  of  the  Code,  enacted  as  declaratory  of 
the  rights  of  the  parties,  and  to  prescribe  the  mode  of  proceed- 
ing in  actions  of  this  description.  The  absence  of  such  a 
power  from  these  sections  is  a  very  cogent  indication  that  it 
was  not  designed  to  be  possessed  by  the  court ;  but  that  the 
power  to  punish  the  defendant  for  contempt  was  intended  to 
be  limited  to  his  failure  to  comply  with  orders  made  during 
the  pendency  of  the  action  for  the  payment  of  money,  or 
directions  contained  in  the  final  judgment  for  the  education 
and  maintenance  of  his  children  and  the  support  of  his  wife. 

It  seems  to  have  been  supposed  that  the  husband  was  liable 
to  be  punished  by  way  of  proceeding  for  a  contempt  for  the 
non-payment  of  final  costs,  under  the  authority  of  section  1241 
of  the  Code.  But  by  subdivision  2  of  that  section  it  has  been 
provided  that,  where  the  judgment  is  final  and  part  of  it  can- 
not be  enforced  by  execution,  as  prescribed  in  the  preceding 
section,  the  part  or  parts  which  cannot  be  so  enforced  may  be 
enforced  by  proceedings  for  contempt.  This  limitation  of  the 
right  to  enforce  the  final  judgment  plainly  excludes  that  part  of 
it  which  may  be  enforced  by  execution,  as  the  direction  for  the 
payment  of  final  costs  is  always  capable  of  being  enforced,  and 
that  conforms  to  the  directions  contained  in  subdivision  3  of  sec- 
tion 14,  which  permits  a  party  to  be  punished  by  way  of  con- 
tempt  for  the  non-payment  of  a  sum  of  money  ordered  or 
adjudged  to  be  paid  only  in  a  case  where  by  law  execution  cannot 
be  awarded  for  the  collection  of  such  sum.  The  direction  given 
for  the  payment  of  costs  in  the  judgment  was  not  a  mandate 
within  the  signification  of  subdivision  3  of  section  8,  for  that 
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has  been  so  defined  by  subdivison  2  of  section  3343  of  the 
Code  as  not  t6  include  a  fixed  sum  of  money  recovered  by  a 
final  judgment. 

The  policy  indicated  by  all  these  provisions  of  the  Code  is 
that  snch  a  sum  is  to  be  recovered  by  means  of  an  execution 
and  not  to  be  enforced  by  proceedings  by  way  of  a  contempt 
because  of  its  non-payment.  And  these  provisions  require 
that  enbivision  4  of  section  1241,  providing  for  the  enforce- 
ment of  a  judgment  for  the  payment  of  money  into  court  or 
to  an  officer  of  the  court,  should  be  subordinated  to  this 
construction.  For  care  would  not  have  been  taken  to  restrict 
the  right  of  the  successful  party  to  an  execution  if  it  had  been 
designed  to  subject  him  to  proceedings  by  way  of  contempt 
under  the  more  obscure  language  of  this  subdivision.  What 
was  probably  designed  by  this  subdivision  was  to  include 
such  judgments  as  should  be  recovered  for  moneys  wrongfully 
withheld  from  the  court  or  one  of  its  officers  by  the  defendant, 
which  the  court  itself  would  be  required  to  hold  for  or 
distribute  among  parties  entitled  to  receive  it.  A  direction 
contained  in  the  judgment,  as  this  was,  made  to  pay  the  final 
costs  to  the  attorneys,  could  not  well  be  included  within  the 
language  of  this  provision  for  they  are  not  the  officers 
intended  to  be  included  in  the  subdivision. 

The  practical  effect  of  Baker  agt.  Baker  (23  Hun,  356), 
and  People  agt.  Reilly  (25  Hun,  587),  is  to  sustain  this  con- 
struction of  these  different  provisions  of  the  Code.  It  is 
true  that  in  Lwnsvng  agt.  Lansing  (21  Hun,  248),  costs  were 
included  in  the  order  made  for  the  punishment  of  the  husband, 
bat  as  the  order  also  included  money  required  to  be  paid  by 
him  for  the  benefit  of  bis  wife,  he  could  not  be  relieved  from 
his  imprisonment  under  the  order  until  that  payment  had 
been  made,  even  though  the  further  direction  for  the  payment 
of  the  costs  was  unauthorized.  {People  agt.  Jacobs,  5  Hun, 
428, 433  ;  and  affirmed,  66  N.  Y.,  8). 

The  case  of  Park  agt.  Park,  (80  N.  Y.}  156),  in  no  manner 
conflicts  with  this  construction  of  these  provisions  of  the 
Vol.  II        27 
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Code.  There  the  husband  was  punished  for  disobeying  a 
lawful  mandate  of  the  court,  and  the  costs  required  to  be  paid 
by  him  were  not  the  costs  of  the  action,  but  the  costs  of  the 
proceeding  to  punish  him  for  his  contempt.  What  was  said 
in  the  course  of  the  opinion  concerning  the  right  to  punish 
the  husband  for  the  non-payment  of  costs  is  to  be  received 
and  understood  with  this  qualification,  for  such  costs  clearly 
appear  to  have  been  the  costs  considered  by  the  general  term 
when  the  case  was  heard  aud  decided  there  (18  flun,  466). 

The  case  of  Howe  agt.  Howe  (5  Weekly  Dig.,  460),  arose 
before  all  the  present  provisions  of  the  Code  went  into  effect 
The  point  could  not  therefore  be  there  considered  as  it  has 
now  been  presented,  and  that  circumstance  may  have  led  to 
the  decision  which  was  then  made,  and  as  already  suggested, 
the  subdivision  upon  which  Pritchard  agt.  Pritchard  (4 
Abb.  N.  C,  298)  was  decided  cannot  be  so  construed  as  to 
include  a  judgment  for  the  recovery  of  final  costs  in  an  action 
for  a  separation.  The  direction,  though  formally  requiring 
the  costs  to  be  paid  to  the  attorneys,  was  in  substance  and 
effect  no  more  than  a  final  recovery  of  the  costs  by  the  plain- 
tiff in  this  action  against  the  defendant. 

The  order  from  which  the  appeal  has  been  taken  should  be 
reversed,  and  an  order  entered  denying  the  motion,  but 
without  costs. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 
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SUPREME  COURT. 
William  E.  Iselin  et  al.  agt.  Moses  Henlkik  et  al. 

4 

Fraudulent  assignment — Acts  of  assignors  which  are  fraudulent  and  render 
the  assignment  void —  Creditors9  action  —  Code  of  Oivtl  Procedure,  section 
l&Tl—What  is  a  a  sufficient  return  of  execution  within  this  section  with 
raped  to  judgment  creditors*  actions —  Estoppel  —  What  does  not  amount 
to  acquiescence  in,  or  adoption  of,  an  assignment  so  as  to  preclude  a  party 
from  suing  to  impeach  it. 

In  a  judgment  creditor's  action  to  set  aside  as  fraudulent  a  voluntary 
assignment  made  by  the  judgment  debtors,  it  appeared  that  the  execu- 
tion was  returned  by  the  deputy  sheriff  unsatisfied  on  the. day  on  which 
the  action  was  brought,  though  the  process  was  not  filed  by  the  sheriff 
until  the  following  day  ;  that  plaintiffs,  after  having  discovered  that 
shortly  before  the  making  of  the  assignment,  and  in  contemplation 
thereof,  the  assignors,  who  were  copartners  in  trade,  had  withdrawn 
to  their  own  use  a  considerable  part  of  the  moneys  of  the  firm,  signed 
with  other  creditors  an  agreement  of  compromise,  reserving  the  right 
to  withdraw  by  a  certain  day  ;  that  two  weeks  afterwards  plaintiffs 
obtained  an  attachment  against  defendants  for  fraudulent  withdrawal 
by  the  latter  of  moneys  from  their  assets ;  that  plaintiffs  afterwards 
sought  to  remove  the  assignee,  and  then  proved  their  claim  and 
delivered  their  proof  to  the  assignee,  annexing  a  statement  that  they  did 
not  waive  their  rights  under  the  attachment  or  recognize  the  validity 
of  the  assignment,  unless  it  should  be  held  to  be  binding  upon  them  : 

Hdd,  first,  that  the  return  of  execution  was  sufficient  within  the  provisions 
of  the  Code  and  the  rule  in  equity  with  respect  to  the  bringing  of 
judgment  creditors'  actions. 

Second.  That  plaintiffs  had  not  by  their  acts  acquiesced  in  or  adopted  the 
assignment  so  as  to  be  precluded  from  suing  to  impeach  it. 

Third.  That  the  assignment  was  void  ;  the  assignors,  while  professing  to 
surrender  all  their  property  through  it,  having  intentionally  withheld  a 
considerable  part  of  their  estate  from  its  operation. 

Special  Term,  July,  1885. 

James  Durvne,  for  plaintiff. 

Blwnensteil  db  Hirsch,  for  defendants. 

Van  Vob8T,  J.  —  This  is  a  judgment  creditor's  action,  in 
which  it  is  sought  to  impeach  as  fraudulent  and  void,   as 
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against  creditors,  a  voluntary  assignment  made  by  the  judg- 
ment debtors,  of  all  their  property  and  effects,  and  which 
assigned  property  and  estate  the  plaintiffs  seek  to  reach  in  the 
hands  of  the  assignee,  and  to  have  the  same  through  a  receiver 
appointed  by  the  court,  applied  to  the  satisfaction  of  their 
judgment. 

Upon  the  trial  the  defendants  moved  to  dismiss  the  com- 
plaint apon  the  following  grounds : 

First.  That  the  execution  upon  the  judgment  had  not  been 
returned  when  this  action  was  brought. 

Second.  That  the  plaintiffs  had  acquiesced  in  and  adopted 
the  assignment,  and  were  precluded  by  such  conduct  from 
maintaining  an  action  to  impeach  it. 

The  judgment  was  recovered  on  the  26th  day  of  November, 
1884,  for  $21,603.95,  and  on  the  same  day  an  execution  was 
issued  thereon  to  the  sheriff  of  the  county  of  New  York, 
returnable  within  sixty  days.  The  deputy  sheriff,  Young, 
who  had  the  charge  of  the  execution,  held  on  the  same  after 
the  time  limited  for  its  return.  On  the  18th  day  of  Feb- 
ruary, 18S5,  the  deputy  sheriff  wrote  a  return  on  the  execu- 
tion in  these  words :  "  No  real  or  personal  property  found," 
and  signed  his  name  thereto,  and  delivered  the  same  to  the 
officer  in  charge  of  the  main  office  to  be  filed.  On  the  next 
day,  the  nineteenth,  the  sheriff  filed  the  execution  in  the 
county  clerk's  office  with  the  return  thereon  indorsed  by  the 
deputy. 

*  This  action  was  commenced  on  the  eighteenth  day  of  Feb- 
ruary, the  day  on  which  the  deputy  sheriff  indorsed  his  return. 
I  think  the  return  was  sufficient  within  the  provisions  of  the 
Code  (sec.  1871),  and  the  rule  in  equity  with  respect  to  the 
bringing  of  judgment  creditor's  actions.  The  provisions  of 
the  Code,  like  that  of  the  Revised  Statutes,  required  the 
return  of  an  execution  upon  the  judgment,  wholly  or  partly 
unsatisfied,  before  the  bringing  of  a  creditor's  action  to  reach 
equitable  assets.  But  these  statutory  requirements  are  only  an 
expression  of  the  rule  in  equity  that  before  the  creditor  conld 
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reach,  by  action,  equitable  assets,  his  remedy  at  law  must  be 
exhausted.  The  return  by  the  sheriff  of  an  execution  unsatis- 
fied is  official  evidence  satisfactory  to  the  court  that  the  cred- 
itor has  proceeded  as  far  as  he  could  in  a  court  of  legal  .cogni- 
zance to  obtain  satisfaction  of  his  judgment.  It  is  the  duty 
of  the  sheriff,  having  made  a  return  of  his  doings  under  an 
execution,  to  file  the  same  in  the  proper  office.  That  is 
implied  in  the  command  to  return  the  same  within  sixty  days. 
The  word  return  in  this  last  sense  had  more  significance,  when 
an  execution  proceeded  from  the  court  under  its  seal,  for  an 
officer  to  whom  process  is  delivered  for  execution  must,  when 
executed,  return  or  deliver  back  the  same  to  the  court 
issuing  it,  with  his  return  thereon.  "  A  return  to  process  is 
the  officer's  answer  touching  the  service  or  execution  of  such 
process.  It  is  usually  in  the  form  of  a  certificate,  and  is 
indorsed  on  the  writ,  process  or  paper,  and  it  must  be  signed 
by  the  officer  making  it"  {Crocker  on  Sheriffs  \%d  <?rf.],  sec.  39). 
It  is  this  return  which  the  sheriff  makes  that  the  execution  is 
unpaid  wholly  or  in  part,  and  not  the  mere  filing  of  the  pro- 
cess, with  which  the  court  deals  in  determining  whether  the 
remedy  at  law  has  been  exhausted.  It  is  such  return  which 
may  be  amended  if  erroneous,  or  upon  which,  if  false,  an 
aggreived  party  has  a  remedy.  Thus  in  Cassidy  agt.  Meacham 
(3  Paige,  312),  the  chancellor  said  :  "  The  creditor  must  set 
out  in  his  bill  the  issuing  of  the  execution,  the  time  at  which 
it  was  returnable,  and  the  actual  return  of  the  sheriff  thereon, 
in  such  a  manner  that  the  court  can  see  that  the  remedy  at 
law  has  been  legally  exhausted." 

In  Clark  agt.  Dakin  (3  Barb.  Ch.,  36),  when  the  execution 
had  been  filed  by  the  sheriff  in  the  wrong  clerk's  office,  the 
chancellor  held  in  substance  that  the  sheriffs  return  upon  the 
writ,  and  not  the  filing  thereof,  was  the  important  thing,  and 
he  said  "  for  the  remedy  at  law  is  exhausted  by  the  sheriff's 
return  upon  the  execution,  which  is  all  that  is  necessary  to 
give  the  court  jurisdiction." 

In  the  Ocean  National  Bank  agt.  OlcoU  (46  N.  K,  12, 19), 
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Church,  C.  J.,  says :  " Although  the  indorsement  of  the  execu- 
tion invlla  bona*  was  not  filed,  it  was  actually  made,  which, 
with  the  other  facts  alleged,  may  be  regarded  as  a  substantial 
compliance  with  the  equity  rule  referred  to."  (  Weinbrenner 
agt.  Johnson,  7  Abb.  l\  R.  [IT.  &],  202,  207.) 

During  the  life  of  an  execution  in  the  sheriff's  hands  there 
is  a  possibility  that  it  may  be  collected  or  paid.  But  in  the 
case  under  consideration,  when  the  sheriff  made  his  return 
thereon,  the  execution  was  already  spent.  The  sixty  days  in 
which  a  levy  might  have  been  made,  upon  property  subject 
to  levy,  had  already  expired.  No  levy  could  have  been 
thereafter  made.  The  judgment  debtors  had  assigned  and 
had  parted  with  all  their  property,  and  were  insolvent.  Under 
such  circumstances,  the  return  made  by  the  deputy  sheriff, 
who  was  charged  with  all  duty  under  the  process,  on  the 
eighteenth  of  the  month,  is  sufficient  to  answer  all  the 
demands  of  the  statute,  or  the  rule  in  equity,  to  uphold  the 
plaintiff's  suit  commenced  on  that  day.  It  would  be  sacrificing 
the  substance  to  the  form  to  hold  that  the  failure  of  the 
sheriff  to  file  the  execution  until  the  following  day  should 
defeat  the  plaintiff's  action  commenced  on  the  eighteenth  day 
of  February. 

The  other  objection  raised  by  the  defendants'  counsel  is 
apparently  more  difficult.  But  upon  examination  it  turns  out 
to  be  a  difficulty  in  appearance  only,  and  not  substantial.  A 
creditor  with  full  knowledge  of  fraud  in  fact  in  the  execution 
and  delivery  of  a  voluntary  assignment  by  a  debtor  of  his 
property  may  elect  to  waive  the  fraud,  and  may  acquiesce  in 
and  confirm  the  dispositions  made  thereby,  and  may  choose 
to  take  a  benefit  thereunder.  In  such  case  he  could  not 
afterwards,  by  action  in  a  court  of  equity,  move  in  hostility 
to  the  assignment,  and  6eek  to  set  it  aside  as  fraudulent  against 
creditors.  An  election  clearly  and  unequivocally  made  by  a 
creditor  of  the  assignor  to  sustain  the  assignment,  and  to  take 
benefits  thereunder,  with  knowledge  on  his  part  that  it  is 
impeachable  in  a  court  of  equity  for  fraud,  is  final  and 
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conclusive  npon  the  creditor.  A  creditor,  by  concurrence 
with  or  acquiescence  in  a  voluntary  settlement  of  real  or 
personal  estate,  which  was  intended  to  hinder  or'  delay 
creditors,  may  preclude  himself  from  impeaching  the  deed 
{Oliver  agt.  King,  8  De  O.,  Mac.  <&  G.,  110). 

In  Cwocmagh  agt.  Morrow  (67  How.  Pr.)  I  had  occasion 
recently  to  apply  that  rule,  and  I  dismissed  the  creditor's 
action  npon  the  ground  that  he  had  acquiesced  in  and  con- 
firmed the  assignment  (See,  also,  Rapalee  agt.  Stewart*  27  N. 
T.  313;  Pratt  agt.  Adams,  7  Paige,  639,  641).  Shortly 
after  the  execution  and  delivery  of  the  assignment  the  books 
of  the  assignors  were  examined  by  an  expert  accountant  at  the 
instance  of  the  creditors,  who  discovered  therefrom  that  shortly 
before  making  the  assignment,  and  in  contemplation  thereof, 
the  assignors,  who  were  copartners  in  trade,  had  withdrawn  to 
their  own  use  a  considerable  part  of  the  moneys  of  the  firm. 
It  was  not  intended  by  them  that  these  moneys  should  pass 
under  the  assignment,  and  they  in  fact  never  reached  the 
hands  of  the  assignee.  At  a  meeting  of  creditors,  at  which 
the  plaintiffs  were  present,  the  fact  of  the  withdrawal  of  such 
funds  by  their  debtors  to  their  individual  use  was  reported  by 
the  person  who  examined  the  books.  Notwithstanding  the 
knowledge  of  such  facts  so  reported  to  them  a  proposition 
for  the  compromise  of  the  debts  of  the  assignors  with  their 
creditors  was  discussed.  In  the  end  an  agreement  looking  to 
such  composition  was  signed  by  several  creditors,  including 
the  plaintiffs'  firm.  By  this  agreement  the  creditors  were  to 
receive  forty  cents  on  the  dollar  of  their  respective  claims  and 
the  assigned  estate  was  to  be  restored  to  the  assignors,  and  the 
assignee  discharged. 

This  agreement  bears  date  the  28th  December,  1883,  about 
forty  days  after  the  assignment  was  made.  The  agreement 
of  compromise  was  never  carried  into  effect.  The  subsequent 
action  of  the  plaintiff  was  in  itself  enough  to  defeat  it.  When 
they  signed  the  agreement  the  plaintiffs  reserved  the  right  to 
withdraw  unless  the  arrangement  was  consummated  by  a 
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certain  day,  and  before  the  day  named  they  in  substance 
withdrew.  Having  received  nothing  in  pursuance  of  the 
agreement,  they  doubtless  had  the  right  to  recede  at  any  time 
before  it  became  perfected.  They  certainly  had  snch  right  if 
they  had  become  satisfied  that  the  conduct  of  the  assignors 
was  fraudulent  and  that  the  assignment  itself  was  void  or 
voidable  for  fraud. 

On  the  12th  day  of  January,  1884,  they  clearly  made  an 
election  to  treat  the  assignment  as  fraudulent,  for  they  then, 
upon  affidavits,  caused  to  be  issued  out  of  this  court,  in  an 
action  against  their  debtors,  an  attachment  under  which  the 
sheriff  levied  upon  and  seized  the  assigned  estate.  Among 
the  grounds  alleged  in  the  affidavits  for  the  attachment  was 
the  fraudulent  withdrawal  of  moneys  by  the  debtors  from 
their  firm  assets  immediately  before  their  assignment  and  in 
contemplation  thereof. 

The  plaintiffs  cannot  be  charged  either  with  acquiescence 
or  laches  in  not  taking  this  step  in  hostility  to  the  assignment 
immediately  upon  being  advised  at  the  creditors'  meeting  of 
the  withdrawal  of  these  funds  by  their  debtors,  under  the 
circumstances  above  mentioned,  to  be  used  by  them  in  per- 
fecting a  compromise  with  their  creditors  or  in  supporting 
themselves  and  families  in  the  event  that  a  compromise  could 
not  be  effected. 

The  assignors  had  been  advised  by  counsel  that  such  with- 
drawal of  funds  was  not  improper,  and  the  plaintiffs  may  be 
excused  from  not  at  once  seeing  in  the  discussion  for  a  com- 
promise that  the  withdrawal  of  these  funds  was  part  and 
parcel  of  a  scheme  on  the  part  of  the  assignors  to  delay 
and  defraud  creditors ;  and  in  order  to  constitute  a  valid  con- 
firmation "  a  person  must  be  aware  that  the  act  he  is  doing 
will  have  the  effect  of  confirming  an  impeachable  transac- 
tion "  (Leading  Cases  in  Eq.  [  White  <tk  Tutor,  ±th  e<L\  vol.  1, 
pi.  1,  p.  237),  "  or,  in  other  words,  of  the  way  in  which  the 
facts  would  be  dealt  with  in  a  court  of  equity  "  (Idem,  p.  259). 
After  the  attachment  was  levied  the  assignee  claimed  the 
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property,  but  the  plaintiffs  gave  a  bond  of  indemnity  and 
the  sheriff  held  on  to  the  property.  But  the  entire  conduct 
of  the  plaintiffs  in  procuring  the  attachment  upon  the  grounds 
alleged,  which  were  submitted  to  the  court,  and  their  subse- 
quent steps  thereunder,  was  a  pronounced  election  to  regard 
the  assignment  as  invalid,  and  they  will  be  limited  to  an  atti- 
tude of  hostility  hereafter  (Rodermund  agt.  Clark,  46  If.  Y.> 
354;  MoUen  agt.  Tueca,  87  N.  Y,  166).  The  plaintiffs' 
right  to  the  attachment,  upon  the  grounds  alleged  by  them, 
has  been  sustained  by  the  general  term  of  this  court  (  Victor 
agt  Henlein,  34  Bun,  562,  565). 

There  are  two  other  grounds  upon  which  reliance  is  placed 
by  the  defendants'  counsel  to  show  an  adoption  by  the  plain- 
tiffs of  the  assignment :  one  is  that  they  moved  in  the  court 
of  common  pleas  to  remove  the  assignee,  the  other  that  they 
proved  their  claim  and  delivered  the  proof  to  the  assignee, 
both  of  which  steps  were  taken  after  they  had  sued  out  their 
attachment.  And  if.  I  am  correct  in  the  conclusion  that  the ' 
suing  out  of  the  attachment  and  the  seizure  thereunder  of 
the  assigned  estate,  upon  the  grounds  alleged,  was  an  election 
on  the  plaintiffs'  part  to  act  in  hostility  to  the  assignment,  any 
steps  in  a  contrary  direction  thereafter  must  fail  of  success. 

But  amongst  the  grounds  set  up  in  the  court  of  common 
pleas  upon  which  the  removal  of  the  assignee  were  sought, 
were  the  facts  set  up  in  the  affidavits  upon  which  the  attach- 
ment was  obtained.  And  in  the  court  of  common  pleas  the 
defendants'  counsel  distinctly  urged,  when  the  removal  of 
the  assignee  was  asked,  that  the  plaintiffs  were  attaching 
creditors  and  could  not  move  in  that  proceeding.  The  appli- 
cation to  remove  the  assignee  was  not  granted.  Although  in 
(me  aspect  this  movement  on  the  plaintiffs'  part  might  be  con- 
sidered as  one  for  the  preservation  of  the  assigned  estate  in 
he  hands  of  another  assignee,  yet  as  this  estate  was  already 
"in  omtodia  legis"  under  the  plaintiffs'  attachment,  in 
hostility  to  the  assignment,  that  fact  of  itself  would  have  fur- 
liahed  a  sufficient  reason  for  the  denial  of  the  application* 
Vol.  II        28 
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The  plaintiffs,  in  August,  1884,  proved  their  debt  and  filed 
the  same  with  the  assignee.  But  they  annexed  to  their  proof 
a  statement  that  they  did  not  thereby  waive  any  rights  they 
may  have  acquired  under  their  attachment,  and  they  added, 
"nor  do  we  recognize  in  any  manner  the  validity  of  said 
general  assignment  unless  the  same  is  held  to  be  valid  and 
binding  against  us." 

In  (Javanagh  agt.  Morrow  (supra),  there  was  an  unqualified 
proof  by  the  creditor  of  its  debt  and  its  cubmission.  That, 
with  other  facts  appearing  in  the  case,  was  considered  to  be 
an  act  clearly  in  recognition  of  the  validity  of  the  assignment, 
and  showing  an  intention  to  participate  in  its  proceeds.  The 
creditor  had  taken  no  steps  adversely  to  the  instrument. 

But  in  the  case  under  consideration  the  proof  was  submitted 
with  an  intentional  qualification,  and  was  only  to  be  taken 
into  consideration  by  the  assignee  in  the  event  that  the 
assignment  should  in  the  end  be  held  to  be  valid.  There  was 
no  admission  of  its  validity.  The  assignee,  cognizant  of  the 
proceedings  taken  by  the  plaintiffs  in  hostility  to  the  assign- 
ment, could  doubtless  reject  the  proof  and  the  claim  {Mullen 
agt.  Tuska,  supra). 

In  Boerum  agt.  SchencJc  (41  N.  Y.,  181, 190, 191),  it  appeared 
that  the  beneficiaries  accepted  certain  moneys  under  a  sale  of 
premises,  and  with  full  knowledgdge  of  the  facts  gave  a 
receipt  therefor  "  on  condition  that  it  should  not  be  deemed 
an  affirmance  of  the  sale,  nor  prejudice  their  right  to  set  it 
aside,  or  their  interest  in  the  premises."  The  act  was  insisted 
upon  as  an  estoppel. 

The  defendants'  counsel  makes  substantially  the  same  claim 
in  this  case.  But  in  Boerum  agt.  SchencJc,  Woodbuff,  J., 
said  :  "  Such  a  receipt  has  none  of  the  characteristics  of  an 
estoppel.  Such  a  receipt  admits  nothing ;  it  misleads  no  one. 
It  can  work  no  fraud  upon  any  person.  No  one  of  the 
requisites  of  an  enquitable  estoppel  or  estoppel  in  pais  can  be 
founded  on  it"  (Hay dock  agt.  Coope,  53  N.  T.,  68). 

An  equitable  estoppel  never  takes  place  where  one  party 
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did  not  intend  to  mislead  and  the  other  was  not  misled 
(Jewett  agt  Miller,  10  N.  Y.,  402).  And  to  create  an  estop- 
pel, the  conduct  or  representation  must  have  been  intended  to 
influence,  and  must  have  influenced  the  other  party  to  his 
injury  (Payne  agt.  BwnKam,  82  N.  Y.,  69).  For  while  the 
plaintiffs,  in  filing  conditionally  and  qualifiedly  proof  of  their 
debt,  did  not  intend  to  commit  themselves  to  anything  incon- 
sistent with  their  election  and  action,  adversely  to  the 
assignment  and  the  assignees  right  and  claim  to  the  assigned 
estate,  their  action  in  that  regard  could  not  and  has  not  affected 
the  assignee  or  others  interested  under  the  assignment  to  his 
or  their  injury.  For  these  reasons,  therefore,  the  motion  made 
by  the  defendants'  counsel  at  the  close  of  the  case,  to  dismiss 
the  complaint,  must  be  denied. 

Upon  the  merits  the  case  is  completely  with  the  plaintiffs. 
The  assignors,  professing  to  surrender  all  their  property 
through  the  assignment,  intentionally  withheld  a  considerable 
part  of  their  estate  from  its  operation.  They  took  it  to 
themselves,  to  be  appropriated  to  their  own  use.  This  was 
part  of  a  plan  which  culminated  in  the  assignment  itself.  It 
was  not  intended  that  these  moneys  should  be  inventoried  or 
that  the  assignee  should  get  them.  That  the  assignee  was 
ignorant  of  the  withholding  of  these  moneys  by  the  assignors 
does  not  affect  the  fraudulent  character  of  the  transaction. 
The  action  of  the  assignors  was  fraudulent  and  their  conduct 
vitiated  the  deed  in  equity  (Talcott  agt.  Hess,  31  Hun,  282  ; 
ShfuUz  agt.  Hoaglcmd,  85  N.  Y.,  464).  The  withholding  of 
these  moneys  by  the  assignors  has  been  already  adjudged  to 
have  been  fraudulent  as  to  creditors  (  Victor  agt.  Henlein, 
tupra).  But  this  fraud  is  inseparable  from  the  assignment 
itself.  The  facts  do  not  justify  a  conclusion  that  the  assignee 
took  possession  of  the  assigned  estate  in  any  true  sense. 

The  assignors  and  their  agents  and  clerks  had  the  charge 
and  possession,  very  much  as  before  the  execution  of  the 
instrument.  The  assignment  was  administered  largely  in  the 
interest  of  the  assignors,  instead  of  the  creditors. 
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The  facts  appearing  in  evidence  justify  what  Van  Hoesrn, 
J.,  said  in  the  court  of  common  pleas  on  the  motion  to  remove 
the  assignee :  "  He  (the  assignee)  has  disregarded  that  pro- 
vision of  the  statute  that  requires  that  an  assignment  should 
be  accompanied  and  followed  by  an  absolute  change  of 
possession  of  the  property  assigned.  He  not  merely  employed 
the  assignors,  and  put  them  upon  the  pay-roll,  but  he  left 
them  in  undisturbed  possession  of  the  goods." 

There  must  be  judgment  in  favor  of  the  plaintiffs  decreeing 
the  assignment  to  be  fraudulent  and  void,  as  having  been 
made  with  intent  to  hinder,  delay  and  defraud  tbem,  and  that 
the  same  be  set  aside. 
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Lizzie    Payn  agt.   The    Mutual  Relief  Society  of 

Rochester,  New  York. 

Mutual  benefit  association  —  When  member  does  not  forfeit  Me  claim  for 
benefit  by  failure  to  pay  assessment  or  failure  to  serve  proofs  of  death. 

When  the  by-laws  of  a  mutual  benefit  association  provided  that,  "  If  any 
member  shall  neglect  to  pay  his  annual  dues  or  assessments  to  the 
general  secretary  or  to  the  secretary  of  the  local  board,  within  thirty  days 
from  the  date  of  a  notice  to  pay  the  same  by  the  general  secretary,  he  shall 
forfeit  aU  claims  on  the  society,  until  reinstated,  as  provided  in  the  next 
section :" 

Held,  that  the  forfeiture  is  only  incurred  by  the  failure  for  "  thirty  days  " 
to  pay  on  a  notice  given  "by  the  general  secretary." 

A  notice  given  by  the  local  secretary  cannot  be  deemed  one  "by  the 
general  secretary;  nor  are  cards  issued  in  the  name  of  the  general  secre- 
tary, to  which  his  signature  is  appended  in  print,  and  which  the  local 
secretary  has  filled  up  and  addressed,  in  any  sense  a  notice  "by  the 
general  secretary." 

A  notice  to  do  an  act,  which  is  required  to  be  given  by  a  particular  person 
named  contemplates  the  personal  action  and  judgment  of  the  person 
authorized  to  give  such  notice,  and  involves  the  exercise  of  power  and 
discretion  to  be  exercised  by  the  individual  himself  which  he  cannot 
delegate  to  another.  x 
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Where  on  the  death  of  a  member  application  was  made  to  the  proper 
officer  for  the  necessary  blanks  to  furnish  proof  of  death,  which  were 
refused  on  the  ground  that  such  member  did  not  pay  a  certain  asses* 
meat  and  the  officer  did  not  consider  he  was  a  member: 

EM,  that  this  was  a  waiver  of  proof  and  notice  of  death. 

Albany  Circuit,  January,  1885. 

James  G.  Matthews,  for  plaintiff. 

«/.  M.  Dunning  and  H.  G.  Prvndle,  for  defendant. 

Wbstorook,  J. —  It  is  conceded  that  the  plaintiff  in  her 
own  right  as  the  widow  of  Benjamin  F.  Payn,  deceased,  and 
as  the  guardian  ad  litem  of  the  infant  son  of  herself  and  her 
deceased  husband,  is  entitled  to  recover  $2,000  from  the 
defendant  on  account  of  her  husband's  death,  unless  her  action 
is  barred,  first,  by  the  failure  of  the  husband  to  pay  an  assess- 
ment during  his  lifetime  to  the  defendant ;  or,  second,  by  the 
failure  to  serve  proofs  of  death  upon  the  defendant.  The 
two  points  will  be  briefly  considered : 

First.  Does  the  action  fail  by  reason  of  the  neglect  of  the 
deceased  to  pay  dues  to  the  defendant  ? 

The  deceased  was  taken  ill  on  thp  3d  day  of  July,  1881, 
and  died  August  22,  1881.  The  claim  of  the  defense  is  that 
on  the  1st  day  of  July,  1881,  the  deceased  had  notice  of  an 
assessment  which  he  failed  to  pay,  and  in  consequence  of  such 
failure  to  pay  he  forfeited  all  claims  upon  the  defendant. 

There  are  two  answers  to  this  defense :  1st.  The  defendant 
alleges  that  there  was  a  local  board  of  the  defendant  at  Albany 
where  the  deceased  resided,  which  had  a  local  secretary  as 
provided  for  by  article  seven  of  its  by-laws.  It  was  this  local 
secretary  who,  as  the  defendant  claims,  gave  to  the  deceased 
the  notice  of  the  assessment  on  July  1,  1881,  by  depositing 
the  same  in  the  Albany  post-office.  It  is  true  that  by  section  2 
of  article  7  members  of  the  local  board  were  required  to  pay  all 
issessments  and  annual  dues  to  the  local  secretary.  It  is  also 
true  that  the  section  referred  to  provides  that  "  said  secretary 
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shall  serve  notice  of  such  assessments  and  dues  upon  members 
of  the  local  board  personally  or  by  mail,  and  collect  such 
assessments  and  dues  within  the  time  specified  in  such  notices 
that  they  become  due ; "  but  it  is  nowhere  declared  in  the 
by-laws  of  the  defendant  that  a  member  forfeits  his  rights  on 
a  failure  to  comply  with  that  notice  by  a  local  secretary.  It 
is  simply  made  the  duty  of  such  local  secretary  to  "  collect  such 
assessments  and  dues  within  the  time  specified  in  such  notices 
that  they  become  due."  Not  a  word  is  said  about  the  forfeiture 
of  rights  as  a  member  on  the  giving  of  any  such  notice.  On  the 
contrary,  by  section  7  of  article  4  of  6uch  by-laws,  it  is  declared 
and  specified  in  what  cases  a  failure  to  pay  dues  and  assess- 
ments makes  a  forfeiture.  The  section  reads  thus :  "  If  any 
member  shall  neglect  to  pay  his  annual  dues  or  assessments  to 
the  general  secretary  or  to  the  secretary  of  the  local  board, 
within  thirty  days  from  the  date  of  a  notice  to  pay  the  same 
by  the  general  secretary,  he  shall  forfeit  aU  claims  on  the 
society  until  reinstated,  as  provided  in  the  next  section"  It 
will  be  observed  that  the  propriety  of  the  payment  either  u  to 
the  general  secretary  or  to  the  secretary  of  his  local  board  "  is 
recognized  ;  but  the  forfeiture  is  incurred  by  the  failure  for 
"  thirty  days  "  to  pay  on,  a  notice  given  "  by  the  general  secre 
tary."  The  definiteness  of  the  language  of  the  section  just 
quoted,  in  which  the  "  general  secretary "  and  the  "  local 
secretary  "  are  both  mentioned,  but  the  forfeiture  made  to 
depend  on  a  failure  for  "  thirty  days  "  to  comply  with  a  notice 
to  pay  given  "  by  the  general  secretary ; "  and  also  the  simple 
authority  for  the  "  local  secretary  "  to  collect  an  assessment  of 
which  he  has  given  notice  within  the  time  he  prescribes  in 
such  notice,  without  the  declaration  of  any  forfeiture,  forbid 
that  the  language  used  is  to  have  any  other  construction  than 
its  plain  terms  involve.  Even  though,  however,  there  was  an 
intent  by  the  defendant,  in  the  preparation  of  its  by-laws  to 
give  to  the  notice  of  the  local  secretary  the  same  effect  as  that 
of  the  general  secretary,  it  has  entirely  failed  to  express  such 
intent  in  words.    The  right  to  forfeit  the  membership  of  the 
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deceased  on  account  of  the  non-payment  of  a  email  assessment 
levied  during  a  severe  and  fatal  illness  must  be  strictly  pursued, 
and  words  are  not  to  be  enlarged  for  the  purpose  of  defeating 
a  claim  of  a  widow  and  a  minor  child  to  a  small  pittance,  which 
a  deceased  husband  and  father  supposed  he  had  made  for  their 
benefit.  [Neither  can  such  a  notice  as  the  defendant  claims  was 
given  by  the  local  secretary  be  deemed  one  "  by  the  general 
secretary."  Cards  issued  in  the  name  of  the  general  secretary, 
to  which  his  signature  is  appended  in  print,  and  which  the  local 
secretary  has  filled  up  and  addressed,  are  in  no  sense  a  notice 
"  by  the  general  secretary."  A  notice  to  do  an  act,  which  is 
required  to  be  given  by  a  particular  person  named,  contemplates 
the  personal  action  and  judgment  of  the  person  authorized  to 
give  such  notice,  and  involves  the  exercise  of  power  and  discre- 
tion to  be  exerted  by  the  individual  himself  which  he  cannot 
delegate  to  another.  2d.  I  decline  to  find  as  a  fact  that  Dr. 
Nellis  mailed  the  assessment  notice  as  testified  to  by  him. 
He  remembers  that  he  intended  so  to  do,  and  that  he  actually 
did  direct  and  mail  a  notice  to  each  of  his  local  members  as  he 
supposes,  but  he  has  no  recollection  of  the  one  to  the  deceased. 
He  who  knows  how  mechanically  we  sometimes  do  that  which 
we  intend  to  do,  and  how  often  we  are  mistaken  in  what  we 
suppose  we  have  done,  will  in  view  of  the  non-reception  of 
the  notice  by  the  deceased,  question  the  doing  of  the  act  by 
the  witness,  which  he  believes  he  did,  but  which  he  does  not 
remember  to  have  done.  Without  giving  all  the  evidence  in 
full,  the  great  pains  which  were  taken  by  the  deceased  and 
his  friends  to  pay  his  dues,  in  view  of  the  fact  that  the 
dangerous  and  probably  fatal  character  of  his  illness  was 
known,  and  the  non-delivery  or  reception  of  the  notice  induces 
me  to  find  as  a  fact  that  it  was  not  sent  by  mail  as  the  local 
secretary  supposed  it  was. 

Second.  As  to  the  alleged  failure  to  give  proof  of  death, 
the  facts  bring  this  case  within  the  rule  established  in  Orat- 
ion agt.  The  Metropolitan  Life  Insurance  Company  (80 
8.  Jl,  281). 
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Application  was  made  to  Dr.  Nellie,  the  local  secretary, 
for  the  necessary  blanks  to  furnish  proof  of  death,  and  the 
brother  of  the  deceased  who  made  the  application  testified, 
and  he  is  entirely  uncontradicted,  as  follows :  "  He  said  he 
couldn't  furnish  me  a  proof  because  he  did  not  pay  his  July 
card,  and  he  considered  he  was  not  a  member."  This, 
according  to  the  case  referred  to,  was  a  waiver  of  proof  and 
notice  of  death ;  and  in  reason  and  common  sense  the  defend- 
ant who  refused  to  furnish  a  person  with  the  necessary  blank 
form  to  make  proof  of  a  fact,  which  it  had  the  right  to  insist 
upon,  upon  the  ground  that  the  dead  person  was  not  one  of 
its  members,  has  no  right  now  to  say  to  the  widow  and  child, 
when  the  membership  of  the  husband  and  father  is  established, 
"  Yes,  your  husband  and  father  was  a  member,  but  you  failed 
to  give  us  proof  of  his  death."  It  must  in  its  defense  stand 
upon  the  same  ground  it  then  took,  and  which  it  also  took  in 
a  more  formal  manner  by  written  notice  to  the  plaintiffs 
representative,  that  the  deceased  had  forfeited  his  membership 
in  the  defendant  with  its  privileges  by  his  failure  to  pay  the 
assessment  of  July,  1881. 

The  plaintiff  is  entitled  to  judgment  for  the  sum  of  $2,000 
with  interest  from  the  date  which  the  certificate  of  member- 
ship issued  by  the  defendant  to  her  deceased  husband,  shall, 
according  to  the  legal  effect  require,  with  costs  of  the  action. 

The  findings  will  be  settled  on  notice. 
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SUPREME  COURT. 

In  the  Matter  of  the  Petition  of  the  New  York,  Lackawanna 
and  Western  Railway  Coup  ant  for  the  appointment  of 
commissioners  to  appraise  certain  lands  of  Harriet  A. 
Bennett  et  al. 

BaUroads —  Commissioners  to  appraise  lands  for  railroad  purposes—  When 
guitty  of  misconduct  —  Power  of  court  to  remove  on  motion  —  Proper  ease 
for  the  exercise  of  such  power. 

A  railroad  company,  being  desirous  of  acquiring  for  railroad  purposes 
certain  land  owned  by  B.,  entered  into  a  written  agreement  with  B.  by 
which  she  agreed,  upon  the  payment  of  the  full  purchase-price,  to  convey 
to  said  company  the  premises.  With  a  view  of  ascertaining  the  value 
of  said  premises  and  the  compensation  which  should  be  paid  therefor 
the  railroad  company  agreed  to  institute  proceedings  under  the  general 
railroad  laws  for  the  condemnation  of  lands  for  railroad  purposes;  and 
it  was  further  provided  in  said  agreement  that  in  said  proceedings  H. 
D.  and  0.  should  be  appointed  commissioners  to  ascertain  and  determine 
the  compensation  to  be  paid,  and  the  decision  of  a  majority  of  them  should 
be  binding  upon  both  parties,  it  being  also  agreed  that  said  commis- 
sioners should  be  governed  in  estimating  the  said  valuation  by  the  rules 
of  law  applicable  to  proceedings  under  said  statute  (except  as  they  may 
be  modified  by  this  agreement),  and  that  all  the  rights  of  appeal  given 
by  law  shall  be  reserved  to  either  party.  An  order  was  obtained  by  the 
railroad  company  at  special  term  appointing  said  persons  commis- 
sioners. They  entered  upon  their  duties,  and  after  viewing  the  premises 
and  hearing  proofs  made  a  report.  The  railroad  company  not  being 
satisfied  with  the  report  and  award  refused  to  move  for  confirmation, 
and  the  owner  moved  and  obtained  an  order  at  special  term  confirming 
the  report  and  appraisal.  On  appeal  by  the  railroad  company  the 
appraisal  and  report  were  set  aside  by  the  general  term  on  the  ground 
of  the  admission  by  the  commissioners  of  improper  evidence.  .The 
hearing  again  came  on  before  the  commissioners,  who,  notwithstanding 
the  objection  of  the  railroad  company,  received  the  same  objectionable 
evidence,  the  receipt  of  which  on  the  first, hearing  was  the  cause  of  the 
reversal  of  their  report,  and  two  of  the  commissioners,  *'  D."  and  "  C," 
publicly  stated  that  they  did  not  consider  themselves  bound  by  the 
supreme  court  decision.  After  the  hearing  had  proceeded  so  far  that 
the  owner  had  introduced  her  evidence,  the  railroad  company  not 
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having  introduced  its  evidence,  moved  to  vacate  the  order  appointing 
the  commissioners: 

Held,  first,  that  commissioners  "D."  and  "0."  have  been  guilty  of  mis- 
conduct, such  as  is  cause  for  their  removal. 

Second.  That  the  court  on  this  motion  has  power  to  remove  them. 

Third.  That  this  is  a  proper  case  to  exercise  such  power  notwithstanding 
the  contract  existing  between  the  parties. 

Erie  Special  Term,  July,  1885. 

This  is  a  motion  by  the  petitioner,  the  railroad  company,  for 
an  order  vacating  and  setting  aside  an  order  made  by  this 
court  October  25,  1883,  appointing  commissioners  to  appraise 
lands  for  railroad  purposes  on  the  ground  of  the  misconduct 
of  two  of  the  commissioners. 

Rogers,  Locke  &  MUburn  (S.  S.  Rogers,  of  counsel),  for 
motion. 

Sprague,  Morey  dk  Sprague  (George  F.  Oomstocky  of 
counsel),  opposed. 

Lewis,  J.  —  The  petitioner,  being  desirous  of  acquiring  for 
railroad  purposes  a  lot  of  land  owned  by  Mrs.  Bennett,  in  the 
city  of  Buffalo,  171J  feet  front  on  Buffalo  river  and  about  120 
feet  in  depth  to  Joy  street,  upon  which  was  an  elevator, 
entered  into  a  written  agreement  with  Mrs.  Bennett,  by  the 
terms  of  which  she  agreed,  upon  the  payment  of  the  full 
purchase-price,  to  convey  to  petitioner,  with  covenants  of 
seizin  and  quiet  enjoyment,  a  perfect  title  to  said  premises, 
with  exceptions  not  material  to  be  here  mentioned.  It  also 
provided  for  a  conveyance  by  Mrs.  Bennett  of  other  rights 
and  interests  in  contiguous  property. 

With  a  view  of  ascertaining  the  value  of  said  premises  and 
the  compensation  which  should  be  paid  therefor,  the  peti- 
tioner agreed  to  institute  proceedings  under  the  general 
railroad  laws  for  the  condemnation  of  lands  for  railroad  pur- 
poses ;  and  it  further  provided  a6  follows :  "  It  is  agreed  that 
in  said  proceedings  Nelson  K.  Hopkins,  Robert  Dunbar  and 
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Brigham  Clark  shall  be  appointed  commissioners  to  ascertain 
and  determine  the  compensation  which  ought  justly  to  be 
made  by  the  company  to  the  party  or  parties  owning  or  inter- 
ested  in  said  property,  and  the  decision  of  a  majority  of  them 
shall  be  binding  upon  both  parties  as  the  decision  of  all.  It 
being  understood  and  agreed,  however,  by  both  parties  to  this 
instrument  that  said  commissioners  shall  be  governed  in  esti- 
mating the  said  valuation  and  compensation  by  the  rnles  of  law 
applicable  to  proceedings  nnder  said  statutes  (except  as  they 
may  be  modified  by  this  agreement),  and  that  all  the  rights  of 
appeal  given  by  law  shall  be  reserved  to  either  party." 

The  petitioner  agreed  to  pay  to  Mrs.  Bennett  on  execution 
of  the  agreement  $2,250 ;  $20,000  within  ten  days  thereafter 
and  the  balance  of  the  sum  awarded  within  thirty  days  after 
the  final  determination,  and  to  make  some  railroad  connec- 
tions with  another  elevator  belonging  to  Mrs.  Bennett. 

The  petitioner  obtained  an  order  at  special  term  appointing 
said  persons  commissioners.  They  entered  upon  the  dis- 
charge of  their  duties.  After  viewing  the  premises  and 
hearing  the  proofs  they  made  a  report  awarding  as  compensa- 
tion to  be  paid  for  the  property  $469,375.  The  petitioner 
not  being  satisfied  with  the  amount  awarded  refused  to  move 
for  a  confirmation  of  the  report.  The  owner  thereupon 
applied  to  the  special  term  of  this  court  for  and  obtained  an 
order  confirming  the  report  and  appraisal.  Petitioner  brought 
au  appeal  and  the  appraisal  and  report  were  set  aside  by  the 
general  term  on  the  ground  of  the  admission  by  the  commis- 
sioners of  improper  evidence.  The  hearing  again  came  on 
before  the  commissioners ;  claimant  offered,  and  the  commis- 
sioners, notwithstanding  the  objection  of  the  petitioner, 
received  the  same  objectionable  evidence,  the  receipt  of  which 
upon  the  first  hearing  was  the  cause  of  the  reversal  of  their 
report  Two  of  the  commissioners,  Messrs.  Dunbar  and 
Clark,  while  the  commissioners  were  in  session  upon  the 
second  hearing,  publicly  stated  that  they  did  not  consider 
themselves  bound  by  the  supreme  court  decisions,  but  they 
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considered  themselves  bound  and  sworn  to  ascertain  and 
determine  the  compensation  which  ought  justly  to  be  made 
by  the  company  to  the  party  or  parties  owning  or  interested 
in  the  property,  and  to  do  justice  between  the  parties,  and  as 
much  justice  to  the  railroad  company  as  to  Mr.  Bennett,  as  far 
as  they  knew."  The  hearing  has  proceeded  so  far  that  the 
oWner  has  introduced  her  evidence.  The  petitioner  has  not 
introduced  its  evidence  and  now  moves  to  vacate  the  order 
appointing  the  commissioners.  The  questions  for  considera- 
tion are : 

First  Have  Messrs.  Dunbar  and  Clark  been  guilty  of  nusr 
conduct  such  as  is  cause  for  their  removal  ? 

Second.  Has  the  court  on  this  motion  the  power  to  remove 
them? 

Third.  If  it  has,  is  this  a  proper  case  to  exercise  such 
power,  in  view  of  the  contract  existing  between  the  parties ! 

In  disposing  of  these  questions  I  shall  confine  myself  to  the 
conduct  of  the  commissioners  in  receiving  the  evidence  held 
by  the  general  term  to  be  illegal  and  incompetent,  and  their 
avowal  that  they  do  not  consider  themselves  bound  by  the 
decision  of  the  general  term.  Taking  this  statement  in  con- 
nection with  their  acts  in  receiving  the  evidence,  it  amounts 
to  a  declaration  on  their  part  that  they  understand  the  full 
import  of  the  decision  of  the  general  term,  and  have  made 
up  their  minds  not  to  conform  their  conduct  on  the  trial  to  it ; 
they  have  intentionally  and  deliberately  admitted  evidence 
that  the  superior  tribunal  held  to  be  incompetent  and  illegal. 
Is  it  their  duty  to  follow  the  decision  of  the  general  term  ? 
It  is  the  universal  practice  of  the  judge  at  special  term  and 
circuit,  where  the  general  term  has  decided  the  case,  to  follow 
the  law  as  laid  down  by  that  court.  Should  he  fail  so  to  do 
it  would  lead  to  confusion,  and  the  case  could  not  be  brought 
to  a  conclusion,  as  it  would  continue  to  vibrate  between  the 
two  courts.  It  is  clearly  the  duty  of  the  justice  at  special 
term  or  circuit,  when  the  general  term  has  made  a  decision  of 
the  case,  to  accept  its  decision  as  the  true  exposition  of  the 
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law  of  that  case,  and  follow  it,  whatever  may  be  his  individual 
opinion  as  to  its  correctness ;  and  should  he  persistently  refuse 
bo  to  do,  he  would  be  guilty  of  misconduct  in  office.  He  may 
be  able  to  find  conflicting  decisions  upon  the  question,  but  it 
is  sufficient  for  him  that  the  law  has  been  laid  down  by 
the  appellate  court  {Adams  agt.  Bush,  2  Abb.  [N.  &],  112 ; 
Greeribaum  agt.  Stein,  2  Daly,  223 ;  Rochester  and  O.  V.  R. 
Co.,  agt.  Clarke  Nat.  Bank,  60  Barb.,  234 ;  Jones  agt.  N.  Y. 
and  Erie  R.  Co.,  29  Barb.,  633,  636 ;  Head  agt.  Smith,  44 
Bow.,  476 ;  Cooper  agt.  Smith,  43  Supr.  Ct.,  9). 

If  the  law  laid  down  by  the  general  term  and  followed  by 
the  judge  at  special  term  and  circuit  is  not  sound,  the  remedy 
of  the  aggrieved  party  is  either  an  appeal  to  the  court  of 
appeals  or  a  motion  for  reargument. 

Does  this  same  rule  apply  to  these  commissioners?  While 
they  are  the  persons  agreed  upon  as  commissioners,  by  the 
parties,  they  were  appointed  by  the  court ;  the  contract  pro- 
vides that  they  shall  be  governed,  in  estimating  the  valuation 
and  compensation  (and  that  is  substantially  all  the  duty  they 
hare  to  perform)  by  the  rules  of  law  applicable  to  proceedings 
under  the  statutes,  referring  to  the  laws  for  the  condemnation 
of  lands  for  railroad  purposes,  "  except  as  they  may  be  modi- 
fied by  the  agreement."  The  general  term  has  held  that  not- 
withstanding the  clause  in  the  contract  last  mentioned,  the 
commissioners  erred  in  admitting  evidence. 

The  agreement  provides  that  "  all  the  rights  of  appeal  given 
by  law  shall  be  preserved  to  the  parties."  One  of  the  rights 
of  appeal  in  such  proceedings  is  to  seek  a  reversal  of  the 
report  on  account  of  the  admission  of  improper  evidence.  If 
the  commissioners  can  upon  a  retrial  admit  the  same  illegal 
evidence,  the  provision  giving  the  right  of  an  appeal  to  the 
parties,  instead  of  being  a  right  reserved,  becomes  an  injury 
to  the  party  aggrieved,  for  an  appeal  adds  to  his  expense  and 
avails  him  nothing.  This  right  of  appeal  must  have  been 
inserted  in  the  contract  for  some  effectual  purpose,  and  one 
object  was  that  the  errors  of  the  commissioners  might  be  cor- 
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rected.  The  court  has  put  its  construction  upon  the  contract, 
decided  that  the  commissioners  had  taken  an  erroneous  view 
of  its  meaning,  and  had  erred  in  the  admission  of  evidence ; 
that  decision  becomes,  by  virtue  of  the  agreement  itself,  a 
part  thereof  and  is  binding  upon  the  parties.  When  parties 
enter  into  a  contract  they  practically  agree  that  they  will,  i  n  carry- 
ing out  its  provisions,  conform  to  the  decision  of  the  courts. 
In  case  controversies  arise,  they  are  at  liberty  to  invoke  the 
judgment  of  the  highest  tribunal  the  law  has  provided  for  the 
decision  of  their  disputes ;  but  when  that  tribunal  has  spoken, 
they  must  obey.  The  highest  tribunal  the  law  has  provided 
to  decide  questions  involved  in  this  proceding,  touching  the 
admission  of  evidence,  has  interpeted  the  contract  and  decided 
upon  the  course  the  inferior  tribunal  shall  pursue  in  the  dis- 
charge of  its  duties.  Having  so  spoken,  they  must  observe 
the  decision  as  a  part  of  the  contract.  Had  the  agreement 
provided  that  no  appeal  should  be  taken  from  the  award  of 
the  commissioners,  they  would  not  be  bound  by  the  strict 
rules  of  evidence,  but  could  decide  according  to  their  sense 
of  equity  (62  N.  JT.,  392). 

In  such  a  submission  the  parties  submit  their  controversies, 
saying  to  the  arbitrators,  "you  shall  not  be  amenable  to  a 
higher  tribunal ;  we  submit  all  our  differences  to  you ;  do 
what  you  think  is  just  in  the  premises  ;  we  will  not  appeal." 
But  this  agreement  provides  very  differently,  it  says  that  each 
party  may  have  the  advantage  of  an  adjudication  of  the 
appellate  court.  While  this  is  conceded  by  claimants'  counsel, 
they  insist  that  as  there  is  no  appeal  from  the  second  award, 
the  commissioners  are  not  now  amenable  to  any  appellate 
tribunal,  and  therefore  can  do  as  they  please  as  to  following 
the  decision  of  the  general  term.  I  am  not  satisfied  that  this 
position  is  correct,  and  cannot  bring  my  mind  to  the  con- 
clusion that  such  is  the  import  and  meaning  of  the  contract. 

Is  the  refusal  of  the  commissioners  to  follow  the  general 
term,  misconduct,  or  mere  error  of  judgment  f  The  general 
term  say  in  their  opinion,  referring  to  the  class  of  evidence 
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admitted  by  the  commissioners  upon  the  first  hearing,  "  the 
reference  made  to  the  earnings  of  other  elevators  with  a  vieiw 
of  proving  the  income  of  the  property  in  question  after  its 
capacity  is  increased  by  the  expenditure  of  the  necessary 
amonnt  for  that  purpose,  is  not  a  reliable  or  approved  basis  for 
estimate  of  value,  but  it  becomes  a  matter  of  speculation 
depending  upon  too  many  circumstances  to  be  entitled  to 
consideration  as  evidence  of  value  ;  and  the  same  may  be  said 
of  the  contemplated  relation  to  and  operation  of  other  property, 
and  projects  in  view  for  connecting  facilities  for  channels  of 
transportation  not  in  the  control  of  the  owner  of  the  property 
in  question.  *  *  *  And  when  an  attempt  is  made  to 
found  an  estimate  of  valne  based  upon  income  upon  .those 
conditions,  too  many  contingencies  intervene  to  make  such 
opinions  evidence,  or  to  furnish  any  legitimate  aid  to  the 
tribunal  required  to  determine  the  value  of  property.  It  can- 
not be  seen  that  this  character  of  testimony  did  not  have  its 
influence  on  the  commissioners,  if  it  did  not  control  their  action 
in  reaching  a  result.  *  *  *  In  view  of  all  the  testimony 
it  is  difficult  to  escape  the  conclusion  that  the  commission 
reached  their  result  by  the  application  of  erroneous  principles 
to  the  appraisal  of  value  of  the  property  in  question,  and  that 
the  amount  of  compensation  awarded  by  their  report  was  by 
that  means  increased  considerably  in  excess  of  the  fair  market 
value  of  the  property."  The  court  held,  that  the  admission 
of  such  evidence  was  error  and  set  aside  the  award  for  that 
reason ;  and  yet  upon  the  second  hearing  the  commissioners 
ignore  this  decision,  expose  their  minds  to  the  influence  of 
this  illegal  evidence,  and  avow  that  it  is  done  intentionally, 
and  that  they  are  not  bound  to  follow  the  general  term 
decisions.  If  this  is  simply  an  error  of  judgment,  it  is  an 
error  so  palpable  and  material  as  to  amount  in  law  to  miscon- 
duct. It  is  saying,  in  unmistakable  language,  "  we  will  not 
investigate  questions  submitted  to  us  in  conformity  to  legal 
proceedings.  We  will  not,  in  administering  the  law,  conform 
to  the  law."     If  this  be  simply  error  of  judgment,    the 
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probable  consequences  are  so  serious  and  disastrous  that  they 
should  be  averted  if  possible. 

Has  the  court  power  on  this  motion  to  vacate  tlie  order  made 
appointing  these  commissioners  and  thereby  in  effect  remove 
them  ?  While  these  commissioners  are  not  arbitrators,  the 
decisions  of  the  courts  in  matters  of  arbitration  may  aid  us  in 
determinining  the  questions  involved  in  this  motion. 

Where  an  arbitrator  has  proceeded  upon  a  gross  and  palpa- 
ble mistake  of  law  affecting  the  merits  the  court  will  grant 
relief  (45  How.  Pr.,  462).  "  If  an  arbitrator  unreasonably 
refuses  to  hear  a  competent  witness  it  is  gross  misconduct,  for 
such  refusal  is  against  natural  justice,  [f  the  whole  cause  be 
referred  back  to  him  by  the  court,  his  refusal  to  admit  addi- 
tional evidence  is  fatal.  If  an  arbitrator,  contrary  to  express 
directions,  receives  affidavits  instead  of  oral  testimony,  it  is 
misconduct  which  will  invalidate  his  decision"  (Morse  on 
Arbitration  and  Award,  536,  and  cases  there  referred  to). 
It  arbitrators  are  guilty  of  misconduct  in  refusing  to  receive 
proper  evidence  or  other  misbehavior  affecting  the  rights  of 
a  party,  the  court  may  set  aside  their  award  upon  motion 
(Smith  agt.  Cutler,  10  Wend.,  589 ;  Walker  agt.  Frdbister,  6 
Vesey,  70 ;  Matte?*  of  Application  of  Mayor  of  New  York, 
49  JIT.  Y,  150 ;  Matter  of  Prospect  Park  and  C.  I.  R.  R. 
Co.,  85  iT.  Y.,  489).  If  the  court  can  set  aside  an  award  on 
motion,  why  not  remove  an  arbitrator  for  good  cause  before 
he  makes  his  award  ?  The  opinion  of  the  general  term  in 
this  case  says :  "  The  court  in  the  first  instance  might  have 
refused  to  appoint  these  persons  as  commissioners,  and  may 
yet  revoke  the  order  of  their  appointment."  Judge  Earl,  in 
the  opinion  in  the  court  of  appeals  in  this  case,  says :  It  is 
undoubtedly  true  that  the  court  at  special  term  was  not  bound 
to  appoint  the  three  commissioners  named  by  the  parties.  It 
could  have  refused  to  appoint  them  and  have  left  the  parties 
either  to  abandon  their  agreement  or  to  carry  it  out  in  some 
other  way."  If  the  court  at  special  term  could  refuse  to 
appoint  the  persons  commissioners  named  in  the  contract, 
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why,  after  having  so  made  the  order,  may  it  not  set  it  aside  ? 
If  Messrs.  Dnnbar  and  Clark  had  appeared  in  court  when  the 
motion  was  made  for  their  appointment  and  announced  that 
if  appointed  they  would  follow  their  own  notions  as  to  the 
admission  of  evidence  and  would  not  be  guided  by  the  deci- 
sion of  the  court  in  the  case,  I  assume  the  court  would  have 
refused  to  make  the  order  it  did.  Having  now  learned  that 
the  commissioners  so  appointed  do  assume  that  position,  is  it 
not  in  the  power  of  the  court  to  cancel  its  order  ? 

In  the  Matter  of  the  Application  of  the  Prospect  Park  and 
Coney  Island  Railroad  Company  to  acquire  tide  to  land  (85 
N.  T.j  496)  the  court  says :  "  If  the  landowners  in  such  case 
claimed  that  there  was  any  irregularity,  fraud  or  mistake  in 
the  proceedings  of  the  commissioners,  or  back  of  such  pro- 
ceedings, their  remedy  is  by  motion  to  set  the  award  and 
proceedings  aside,  and  not  by  appeal  from  the  award  or  the 
order  confirming  the  same." 

Judge  Foloer  says,  In  the  Matter  of  the  Application  of 
The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany for  the  appointment  of  commissioners  to  appraise  lands 
of  Alexander  Cunningham  and  others  (64  Hf.  I7".,  64) :  "  The 
court  had  the  power  to  revoke  the  appointment  of  the  first 
commissioners  for  good  cause  shown;  and  it  also  had  the 
power  to  set  aside  the  confirmation  of  their  report,  for  good 
cause  shown,  and  to  reject  it." 

Does  the  contract  stand  in  the  way  of  granting  this  order? 
It  is  contended  by  the  landowner  that  changes  have  occurred 
in  the  property  and  its  surroundings  since  the  making  of  this 
contract,  and  that  losses  will  follow  to  her  if  the  order  appoint- 
ing the  commissioners  be  vacated.  It  is  not  claimed  that  the 
possession  of  the  owner  in  the  property  has  been  disturbed. 
The  contract  very  carefully  provides  that  no  right  or  interest 
of  Mrs.  Bennett  shall  in  any  manner  be  interfered  with  or 
distributed  until  the  entire  purchase-price  is  paid.  The 
prosecution  of  the  suits  therein  mentioned  is  not  interfered 
with.  The  owner  is  at  liberty,  so  far  as  the  contract  provides, 
Vol.  II        80 
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to  prosecute  her  actions  with  diligence.  If  she  has  parted 
with  anything  or  been  less  diligent,  it  is  not  because  she  was 
bound  so  to  do  by  the  contract.  If  the  refusal  of  the  com- 
missioners to  follow  a  general  term  decision  be  misconduct, 
and  the  cause  for  vacating  the  order  appointing  them,  and 
vacating  the  order  destroys  the  contract  and  deprives  the 
landowner  of  the  benefit  of  its  provisions,  she  is  a  party  to 
the  causes  producing  that  result.  The  admission  of  the  illegal 
evidence  was  deliberately  urged  by  her  counsel  upon  the 
commissioners.  The  same  consequences  to  the  contract  would 
result  should  one  of  the  commissioners  die  or  in  any  way 
become  disabled  so  as  not  to  be  able  to  proceed  in  the  matter. 

It  is  contended  that  this  motion  is  premature ;  that  it  is 
not  yet  known  that  any  one  is  to  be  injured  by  the  award  of 
the  commissioners.  It  is,  however,  now  known  that  two  of 
the  commissioners  refuse  to  conduct  the  proceeding  in  a 
lawful  manner.  The  petitioner  is  now  aware  of  this  ;  can  it 
wait  until  the  award  is  made  and  then  complain  ?  Will  it  not 
then  be  said  :  "  You  are  too  late  with  your  complaints.  Tou 
were  informed  during  the  trial  upon  what  rules  and  principles 
a  majority  of  the  commissioners  were  proceeding,  and  you 
were  not  at  liberty  to  remain  silent;  take  your  chances  of 
obtaining  a  favorable  award,  and  then  complain.  You  should 
have  refused  at  once  any  longer  to  be  a  party  to  the  pro- 
ceedings, knowing  that  errors  could  not  be  corrected  by  an 
appeal."  If  a  party  is  made  aware,  during  the  trial,  of  mis- 
conduct of  a  juror,  and  fail  to  complain  until  after  verdict,  it 
is  then  too  late. 

In  Faviett  agt.  Railway  Company (2  Exch.  J?.,  344),  baron 
Aldebson,  said :  "  Where  the  defendant  saw  the  arbitrator 
entertaining  a  question  which  he  ought  not  to  entertain,  it 
was  his  duty  to  interpose  and  apply  to  the  judge  for  the 
purpose  of  being  allowed  to  revoke  the  submission  which  no 
doubt  would  have  been  granted  had  it  appeared  by  affidavit 
that  the  arbitrator  intended  to  exceed  his  jurisdiction.  Instead 
of  doing  that,  the  defendants,  although  they  find  the  arbitrator 
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going  on,  do  not  interpose  but  make  the  question  one  for  his 
determination,  and  he  has  determined  it"  {See  Morse  on 
Arbitration  and  Award,  104,  105 ;  Fox  agt.  Hazeltvne,  10 
Pick.,  275 ;  Brown  agt.  Leavitt,  26  Maine,  251 ;  Hiltown 
Road*  18  Penn.  St.,  233 ;  Christman  agt.  Moran,  9  id.,  487). 
The  case  of  Malmesbury  Railroad  Company  agt.  Budd  (2 
Ch.  Div.%  113),  was  a  motion  in  an  equity  action  to  have  it 
declared  that  an  arbitrator  had  become  and  was  disqualified 
from  and  incapable  of  being  or  acting  as  arbitrator  under  an 
indenture,  and  for  an  injunction  restraining  him  from  acting. 
Sir  George  J  easel,  master  of  the  rolls,  in  his  decision  said : 
"  No  doubt  there  is  jurisdiction  in  the  court  to  set  aside  an 
award  on  the  ground  of  the  corruption  of  the  arbitrator, 
but  if  the  corruption  is  proved  beforehand  so  that  the 
arbitrator  is  unfit  to  sit,  it  appears  to  me  that  by  analogy 
to  the  writ  of  prohibition  which  goes  to  inferior  courts  to 
prevent  a  judge,  who  is  incompetent,  from  deciding  a  case, 
there  must  be  a  similar  jurisdiction  to  prevent  the  throwing 
away  of  the  expense  and  trouble,  to  say  nothing  of  the  delay 
involved  in  going  on  with  an  arbitration  before  an  arbitrator, 
who  has  no  power  of  deciding  the  case." 

In  Beddow  agt.  Beddoio  (9  Ch.  Div.,  89),  the  same  judge 
granted  an  injunction  to  restrain  an  arbitrator  who  had  become 
unfit  by  reason  of  personal  misconduct  from  hearing  the  case. 

These  cases  are  authority  for  the  removal  of  arbitrators 
before  they  make  an  award.  It  is  true  the  orders  were 
granted  in  equity  actions  brought  for  that  purpose.  While  I 
have  not  found  a  precedent  for  the  granting  of  just  such  a 
motion  as  this,  there  are  many  precedents,  as  we  have  seen,  Tor 
setting  aside  awards  on  motion.  This  is  a  proceeding  in  this 
court.  The  order  sought  to  be  vacated  was  made  by  this 
court,  and,  as  was  stated  by  justice  Clerke  in  the  case  of  Low- 
her  agt.  The  Mayor,  &c.,  of  New  York  (5  Abb.  Pr.,  487), 
tt  it  belongs  to  the  essential  inherent  powers  of  this  court  to 
exercise  such  an  efficient  control  over  every  proceeding  in  an 
action  pending  in  it  as  effectually  to  protect  every  person 
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actually  interested  in  the  result  from  injustice  and  fraud,  and 
that  it  will  not  allow  itself  to  be  made  the  instrument  of 
wrong  no  less  on  account  of  its  detestation  of  everything  con- 
ducing to  wrong,  than  on  account  of  that  regard  which  it  is 
proper  it  should  entertain  for  its  own  character  and  dignity." 
Not  finding  an  exact  precedent  for  this  motion,  my  mind 
came  to  the  conclusion  that  this  order  should  be  granted  with 
reluctance  and  some  misgivings  as  to  its  correctness.  I  am 
relieved,  however,  by  the  consciousness  that  if  my  conclusion 
is  erroneous,  an  easy  and  speedy  remedy  is  provided  to  cor- 
rect my  error.  I  have,  in  deciding  this  motion,  assumed  that 
the  general  term  laid  down  the  law  correctly  in  this  case,  and 
believing  it  to  be  the  duty  of  the  commissioners  to  conform 
their  conduct  in  the  ad  mission  of  evidence  to  the  principles 
therein  contained,  and  they  having  refused  so  to  do,  and  this 
court  having  granted  the  order  appointing  them  to  the 
responsible  position  they  hold,  it  is  my  duty  to  set  aside  the 
order  and  leave  the  parties  to  agree  upon  new  commissioners 
or  pursue  such  other  course  as  they  may  be  advised.  I  put 
this  decision  solely  upon  the  ground  above  stated.  Charges 
are  made  in  the  moving  papers  against  one  of  the  commis- 
sioners, touching  some  business  transactions  between  himself, 
as  a  member  of  a  firm,  and  Mrs.  Bennett.  These  transactions 
all  occurred  after  making  of  the  award  and  at  a  time  when  it 
was  not  known  that  he  would  be  required  again  to  act  in  the 
proceedings,  but  without  regard  to  the  time  of  their  occur- 
rence. The  affidavits  read  in  opposition  to  the  motion,  fully 
and  satisfactorily  explain  these  transactions  and  remove  any 
suspicion  of  impropriety  on  the  part  of  the  commissioner. 

The  order  granted  by  this  court  on  the  25th  day  of  October, 
1883,  appointing  N.  K.  Hopkins,  Brigham  Clark  and  Robert 
Dunbar  commissioners  in  this  proceeding,  should  be  vacated 
and  set  aside,  and  the  commissioners  removed. 
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CITY  COURT  OF  NEW  YORK. 
Chaklbs  Nboley  agt.  The  Counting-Room  Company. 

™x*ice—0n  opening  defaults  when  the  judgment  is  allowed  to  stand  as 

security  —  Effect  of  the  lien, 

Where  a  judgment  by  default  is  opened  on  condition  that  the  lien  of  the 
judgment  shall  stand  as  security,  the  plaintiff,  if  he  finally  succeeds, 
Rust  enter  a  new  judgment  by  filing  a  fresh  roll  containing  all  the 
papers  in  the  case,  the  same  as  if  no  former  roll  had  been  filed.  The 
order  opening  the  default  in  legal  effect  modifies  the  judgment  by 
depriving  it  of  its  ordinary  character  as  a  re*  adjudicate,  but  leaves  it  in 
fill  force  as  a  lien  or  collateral  security.  If  the  plaintiff  fails  in  the 
action  the  security 'is  returned  by  canceling  ihe  collateral  judgment, 
which  loses  its  legal  vitality  and  effect  when  the  action  fails.  But  if 
the  plaintiff  succeeds  the  security  judgment  is  not  impaired,  but  may 
be  enforced,  if  necessary,  by  the  plaintiff  in  aid  of  the  final  judgment. 

Id  case  of  appeal  the  trial  or  final  judgment  is  the  one  to  be  appealed 
from,  and  no  reference  need  be  made  to  the  security  judgment. 

Special  Term,  August^  1885. 

Mo  Adam,  0.  J.  —  Judgment  was  taken  against  the  defend- 
ant by  default.  It  was  subsequently,  upon  motion,  so  far 
opened  as  to  permit  the  defendant  to  come  in  and  defend 
upon  the  merits,  the  judgment  in  the  meantime  to  etimd  as 
security.  The  action  was  afterwards  tried  and  a  verdict  was 
rendered  in  favor  of  the  plaintiff,  on  which  he  entered  a  fresh 
judgment  for  the  amount  of  the  recovery,  with  costs,  as  taxed. 
The  defendant  insists  that  this  practice  is  irregular  as  there 
cannot  be  two  judgments  for  the  same  debt.  But  the  claim 
is  without  force  or  merit,  as  the  first  judgment  is  merely  col- 
lateral to  the  other  and  security  only  for  its  payment. 

In  Rail  agt.  Templeton  (4  Weekly  Dig..,  120)  this  court  held 
that  where  a  judgment  by  default  is  opened  on  condition  that 
the  lien  of  the  judgment  shall  remain  as  security,  the  plaintiff, 
if  he  finally  succeeds,  must  enter  a  new  judgment  by  filing  a 
fresh  roll  containing  all  the  papers  in  the  case,  the  same  as  if 


^1 


288 


HOWARDS  PRACTICE  REPORTS. 


Negley  agt.  The  Counting-Room  Company. 


no  former  roll  had  been  filed,  and  that  in  case  of  appeal  the 
trial  or  final  judgment  is  the  one  to  be  appealed  from,  and 
no  reference  need  be  made  to  the  security  judgment.  This 
decision  accords  with  the  ruling  made  in  Mott  agt.  The  Union 
Bank  (8  Bosw.,  591 ;  affirmed,  38  N.  Y.,  18). 

The  order  opening  the  default  in  legal  effect  modifies  the 
judgment  by  depriving  it  of  its  ordinary  character  asar« 
adjudicate,)  but  leaves  it  in  force  as  a  lien  or  collateral  secu- 
rity (38  N.  Y.}  ait  p.  20).  Until  the  final  determination  of 
the  controversy  no  execution  can  be  issued  on  the  security 
judgment  to  enforce  its  payment  {Ford  agt.  Whit/ridge,  9  Abb. 
Pr.,  416).  The  right  to  continue  the  lien  of  the  judgment 
results  from  the  general  power  which  the  court  has  to  regu- 
late its  judgments,  and  from  section  724  of  the  Code,  which 
provides  that  "the  court  may  upon  such  terms  as  justice 
requires"  relieve  a  party  from  a  judgment  taken  against  him 
by  default  through  inadvertence.  Under  this  authority  the 
lien  of  the  judgment  opened  may,  as  one  of  the  conditions 
upon  which  it  is  opened,  be  retained  by  way  of  security  (2 
Johns.  Gases,  286;  6  Cow.,  390;  7  id.,  477;  9  Bow.  Pr., 
442 ;  35  Him,  637). 

If  the  plaintiff  fails  in  his  action  the  security  is  returned  by 
canceling  the  collateral  judgment,  which  loses  its  vitality  and 
effect  when  the  action  fails.  But  if  the  plaintiff  finally  suc- 
ceeds in  the  action  the  orderly  practice  is  to  issue  an  execution 
upon  the  final  judgment,  which  is  the  real  judgment  in  the 
case,  and  if  that  proves  unproductive  then  to  pursue  whatever 
lien  the  collateral  judgment  gives ;  or  if  a  levy  has  already 
been  made  on  the  collateral  judgment,  or  a  proceeding  has  been 
founded  thereon,  and  either  has  been  preserved  by  the  order 
opening  the  default,  it  will  not  be  impaired,  but  may  be 
enforced  if  the  plaintiff  finally  recovers  in  the  action.  But 
the  court,  in  controlling  the  execution  of  its  own  process,  may 
no  doubt,  on  application,  direct  the  manner  of  its  enforcement 
so  that  the  rights  of  all  parties  may  be  preserved  and  enforced 
without  injury  or  oppression  to  either.     It  is  clear,  therefore, 
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that  the  security  judgment  is  to  remain  of  record  unimpaired 
until  the  judgment  entered  upon  the  verdict  has  been  paid,  Y 

ravened,  or  in  some  legal  form  removed  from  the  judg- 
ment docket. 


N.  Y.  COMMON  PLEAS. 
Julia    H.   Early  agt.   Maurice  E.   Early. 

Referee's  fee*  in  divorce  suits  —  Who  to  pay. 

In  an  action  for  divorce  on  the  ground  of  alleged  cruelty,  brought  by  a 
wife  against  her  husband,  even  where  the  wife  prevails,  the  defendant, 
the  husband,  will  be  compelled  to  take  up  the  report  and  pay  the 

referee's  fees. 

Special  Term,  August,  1885. 

The  plaintiff  brought  a  suit  in  January  last  against  her 
husband  for  limited  divorce  on  the  ground  of  alleged  cruelty. 
The  parties  were  married  in  this  city  on  May  10,  1879.  The 
case  was  sent  before  a  referee,  whose  bill  amounts  to  $150. 
This  sum  the  defendant  alleges  his  inability  to  pay,  as  well  as 
denying  the  charges  brought  against  him. 

Van  Hoesen,  J.  —  There  is  bnt  one  course  to  pursue  in 
this  matter,  and  that  is  to  require  the  defendant  to  take  up 
the  referee's  report.  That  report  may  or  may  not  be  con- 
finned.  The  plaintiff  may  or  may  not  prevail  in  the  action. 
But  the  court  has  ordered  a  reference  for  the  purpose  of 
informing  its  conscience.  The  conduct  of  that  reference  has 
involved  a  bill  for  referee's  fees.  Who  is  to  pay  them  ?  The 
referee  is  the  officer  of  the  court  and  must  be  paid.  The  party 
prevailing  would  under  ordinary  circumstances  advance  them. 
But  that  party  is  the  wife,  who  is  without  means  save  such  as 
the  husband  may  provide.  Except  where  it  is  apparent  that 
the  wife's  case  is  without  merit,  it  is  the  practice  of  the  court 
to  compel  the  husband  to  furnish  to  the  wife  the  means  of 
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carrying  on  her  suit.  It  is  said  that  in  this  action  the  wife 
cannot  succeed.  As  to  that  I  have  no  opinion  to  express,  but 
the  orderly  course  of  business  is  to  bring  before  the  court  the 
testimony  that  has  been  taken,  together  with  the  report  of 
the  referee.  In  order  to  do  that  the  fees  of  the  referee  should 
be  paid.  The  judge  who  examines  the  report  and  the  testi- 
mony will  determine  whether  or  not  alimony  should  be 
allowed.  But  as  a  preliminary  to  obtaining  that  determina- 
tion I  must  order  the  defendant  to  pay  the  fees  of  the  referee. 
Of  course  only  the  legal  fees  need  be  paid.  Let  the  proper 
order  be  prepared  and  left  with  Mr.  Jarvis,  the  clerk,  for 
transmission  to  me. 


SUPKEME  COURT. 


In  the  Matter  of  Ramon  Caamano,  an  imprisoned  debtor. 

Imprisoned  debtor — Discharge  from  arrest  under  the  insolvent  law — When 
granted —  That  defendant  converted  money  received  in  a  fiduciary  capacity \ 
does  not  prevent  his  discharge. 

Where  the  petitioner  was  arrested  for  converting  to  his  own  use  moneys 
and  securities  belonging  to  the  plaintiff,  while  acting  in  a  fiduciary 
capacity,  and  was  imprisoned  in  default  of  bail,  and  on  his  application 
for  a  discharge  his  examination  showed  that  in  violation  of  his  trust  he 
had  used  the  money  and  property  for  his  own  benefit: 

Held,  that  he  was  entitled  to  his  discharge,  because  it  did  not  appear  that 
he  had  disposed  or  made  over  any  part  of  his  own  property,  with  a  view 
to  the  future  benefit  of  himself  or  his  family,  or  with  intent  to  injure 
or  defraud  any  of  his  creditors. 

Special  Term,  August,  1885. 

Andrews,  J.  —  After  a  careful  examination  of  this  case  I 
have  reluctantly  come  to  the  conclusion  that,  the  application 
for  the  discharge  of  the  petitioner  must  be  granted.  There 
is  no  dispute  about  the  facts  upon  which  the  order  of  arrest 
was  obtained.     Caamano,  having  in  his  possession  a  large 
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sum  of  money  belonging  to  Mrs.  Roderiguez,  who  resided  in 
Spain,  used  the  same  for  his  own  purposes,  and  then,  under  a 
power  of  attorney  which  he  held,  raised  $40,000  more  by 
mortgaging  Mrs.  Roderiguez's  real  estate,  which  was  situated 
in  New  York,  and  used  this  sum  in  the  same  manner.  The 
latter  transaction  was  so  deliberately  planned,  ard  so  carefully 
and  coolly  carried  out,  as  to  leave  no  possible  doubt  that  he  is 
a  man  who  hesitates  at  nothing  to  accomplish  his  purposes. 
He  has  no  possible  claim  upon  the  sympathy  or  tender  con- 
sideration of  the  court,  and  did  the  law  permit  it  would  be 
bat  justice  that  he  should  be  imprisoned  for  a  long  term  of 
years.  He  must,  however,  be  accorded  the  rights  secured  to 
him  by  the  laws  of  this  state,  and  I  am  of  the  opinion  that, 
upon  complying  with  the  provisions  of  the  Oode,  he  must  be 
discharged. 

In  Swpdam  agt.  Belknap  (20  Hun,  87),  which  was  an  appli- 
cation like  this,  the  petitioner  was  arrested  for  converting  to 
his  own  use  moneys  and  securities  belonging  to  the  plaintiff 
while  acting  in  a  fiduciary  capacity  and  was  imprisoned  in 
default  of  $35,000  bail.  He  applied  for  a  discharge,  and  his 
examination  showed  that  in  violation  of  his  trust  he  had  used 
the  money  and  property  for  his  own  benefit.  It  was,  never- 
theless, held  by  Mr.  justice  Westbrook  that  he  was  entitled 
to  his  discharge,  because  it  did  not  appear  that  he  had  dis- 
posed or  made  over  any  part  of  his  own  property  with  a  view 
to  the  future  benefit  of  himself  or  his  family,  or  with  intent 
to  injnre  or  defraud  any  of  his  creditors.  On  appeal  the 
order  for  the  discharge  was  affirmed.  The  court  at  general 
term  said :  "  This  case  is  distinguishable  from  that  In  re  Bratly 
(69  N.  JT.,  215),  because  the  charge  is  that  the  defendant 
received  money  in  a  fiduciary  capacity  for  which  he  has  not 
accounted.  The  defendant  Brady  was  charged  with  a  dispo- 
sition of  his  property  with  the  intention  of  defrauding  his 
creditors,  and  for  that  reason  it  was  held  that  his  proceedings 
were  not  just  and  fair.  This  case  does  not  show  any  appro- 
priation of  this  kind,  and  therefore  that  he  has  property 
Vol.  II         31 
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attainable  by  recourse  to  his  grantee  or  otherwise.  The 
money  received  was  disposed  of  by  him,  and  though  improp- 
erly used  does  not  subject  him  to  the  rule  established  by  the 
case  referred  to.  We  cannot  sav  under  the  circumstances 
that  his  proceedings  have  not  been  just  and  fair." 

It  seems  to  me  that  this  case  is  decisive  of  the  present 
application.  With  regard  to  the  firat  money  appropriated 
by  Caamano  the  cases  are  identical.  With  regard  to  the 
$40,000,  the  learned  counsel  for  the  plaintiff  claims  that  the 
decision  in  Suydam  agt.  Belknap,  is  not  applicable,  because 
the  money  was  obtained  through  a  mortgage,  and  when  it 
came  into  Caamano's  possession  was  to  be  regarded  as  his 
money,  and  that  he  has  therefore  disposed  of  his  own  money 
with  intent  to  defraud  his  creditors,  or  for  the  future  benefit 
of  himself  or  members  of  his  family. 

I  am  not  able  to  concur  in  this  view.  From  a  moral 
standpoint  Caamano's  conduct  in  raising  money  by  mortgag- 
ing his  principal's  property,  and  then  appropriating  it  to  his 
own  use,  was,  if  possible,  more  infamous  than  in  so  appro- 
priating moneys  which  had  lawfully  come  into  his  possession, 
for  in  the  former  case  he  committed  a  double  crime.  This, 
however,  does  not  change  the  legal  aspect  of  the  matter.  The 
$40,000  was  not  in  the  eye  of  the  law  his  money,  but  that  of 
Mrs.  Roderiguez,  and  when  he  appropriated  it  he  was  disposing 
of  her  money  and  not  his  own.  So  far  as  this  application  is 
concerned  the  $40,000  must  be  regarded  as  money  which, 
though  obtained  by  a  previous  fraud,  was  held  by  Caamano 
in  a  fiduciary  character,  and  upon  a  trust,  which  the  law 
would  imply  to  pay  it  over  to  Mrs.  Roderiguez,  whose 
property  had  been  incumbered  to  raise  it.  Viewed  in  this 
light,  the  decision  in  Suydam  agt.  Belknap,  is  just  as  applica- 
ble to  the  $40,000  as  to  the  moneys  previously  appropriated, 
and  I  am  constrained  by  it  to  hold  that  Caamano  is  entitled 
to  his  discharge. 

The  distinction  between  cases  like  the  present  one  and  that 
presented  In  the  Matter  of  Brady  (69  N.  JT.,  216),  is  pointed 
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out  in  the  opinion  of  the  general  term.  In  the  latter  case  the 
petitioner  had  disposed  of  his  own  property  with  intent  to 
defraud  the  creditors  who  opposed  his  discharge,  and  the 
affidavit  required  by  the  statute  that  he  he  had  not  done  so 
was  therefore  untrue,  and  his  proceedings  were  held  not  to  be 
just  and  fair.  It  may  well  be,  as  was  held  in  In  the  Matter 
of  Roberts  (59  How.,  136),  that  it  is  worse  for  the  debtor  to 
dispose  of  the  creditors  property  than  for  him  to  dispose  of 
his  own,  and  that  the  former  act  as  well  as  the  latter  ought  to 
prevent  his  discharge.  It  is  not,  however,  so  provided  in  the 
statute,  and  the  views  of  the  learned  judge  who  decided  the 
Roberts  case  were  expressly  disapproved  by  the  general  term 
of  the  court  of  common  pleas  (In  re  Fowler,  8  Dalyy  85). 
Couusel  for  the  plaintiff  also  calls  attention  to  the  fact  that 
portions  of  the  fund  with  which  the  $40,000  was  mingled 
were  given  by  Caamano  to  his  wife,  his  brother  and  brother- 
in-law,  and  claims  that  his  conduct  "  does  not  make  it  a  violent 
supposition  that  he  purposely  turned  over  a  large  part  of 
Mrs.  Roderiguez's  property  for  the  future  benefit  of  himself 
and  various  members  of  his  family. 

Of  course,  if  he  had  disposed  of  Mrs.  Roderiguez's  property 
in  this  manner,  he  could  not  be  discharged.  The  burden  of 
proof,  however,  to  show  such  disposition  of  her  property  iB  on 
the  plaintiff  (In  the  Matter  of  Benson,  10  Daly,  166).  Not 
only  is  such  disposition  not  shown  by  the  plaintiff,  but  the 
examination  of  the  debtor,  which  stands  uncontradicted, 
establishes^the  contrary.  The  testimony  is  that  the  real  estate 
conveyed  to  his  wife  was  inherited  by  her  from  her  mother, 
and  a  satisfactory  explanation  is  given  why  the  title  was  taken 
in  Caamano's  name  and  of  the  subsequent  conveyance.  The 
testimony  is  also  to  the  effect  that  the  payments  to  his  relatives 
were  for  full  consideration  out  of  moneys  that  belonged  to 
them.  There  is  no  evidence  that  Caamano  disposed  of  his 
own  property  or  that  of  Mrs.  Roderiguez  for  the  future  benefit 
of  himself  or  members  of  his  family,  or  with  intent  to  defraud 
his  creditors,  and  an  order  must  be  granted  directing  him  to 
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execute  an  assignment  to  a  trustee,  and  that  he  be  discharged 
upon  complying  with  the  provisions  of  the  Code  relating  to 
the  assignment  and  delivery  of  his  property. 


SUPREME  COURT. 


Mary  C.  Jenkins,  as  administratrix,  <fcc,  of  Daniel  Jenkins, 

deceased,  agt.  The  City  of  Hudson. 

Jury  —  Effect  upon  a  verdict  token  the  entire  jury  is  unsworn  and  no  objection 
made— Code  of  Civil  Procedure,  sections  721,  1016,  1166. 

If  a  trial  proceeds,  and  a  verdict  be  rendered  without  a  jury  being  sworn, 

such  a  verdict  is  not  irregular  and  void,  when  neither  party  asked  that 

the  oath  should  be  administered. 
That  which  the  law  requires  to  be  done  for  the  protection  of  a  party,  may 

be  waived,  and  the  failure  to  object  is  a  waiver.    Nor  can  failure  to 

object  be  excused  by  alleged  ignorance. 

Ulster  Special  Term}  May,  1885. 

Motion  to  set  aside  the  verdict  of  a  jury  for  irregularity. 

C.  A.  Baurhyte  and  C.  P.  Collier,  for  defendant  and 
motion. 

Andrews  dk  Edwards,  for  plaintiff  and  opposed. 

Westbbook,  «/.  —  In  this  case  the  plaintiff,  who^  husband 
was  killed  by  the  upsetting  of  a  load  of  hay  in  the  city  of 
Hudson,  recovered  a  verdict  for  $2,500  against  the  city  in  an 
action  tried  at  the  Columbia  circuit,  in  April,  1885,  for  negli- 
gently causing  such  death  by  permitting  one  of  its  streets, 
upon  which  the  deceased  was  traveling  at  the  time  of  the 
accident,  to  be  out  of  repair. 

The  defendant  now  moves,  at  special  term,  to  set  aside  the 
verdict  upon  the  ground  thai  the  jurors  were  not  sworn.  In 
the  county  of  Columbia,  as  in  all  the  counties  of  this  (the 
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third)  judicial  district,  the  practice  has  been  to  swear  the  trial 
jurors  in  a  body  at  the  commencement  of  court  for  the  trial 
of  all  the  civil  causes  at  that  circuit.  It  seems  that  the  clerk 
neglected  this  duty  at  the  circuit  at  which  this  cause  was  tried 
and  after  the  selection  of  the  jury,  the  trial  proceeded  with- 
out anything  being  done  or  said  as  to  the  swearing  of  the  jury. 
The  trial  was  begun  April  13,  1885;  the  cause  submitted  to 
the  jury  on  the  twenty-6econd,  and  the  verdict  rendered  on 
the  twenty-third.  The  counsel  for  the  defendant  did  not 
learn  that  the  jury  was  not  sworn  until  th^j|id  twenty-third 
day  of  April,  about  an  hour  previous  to  the  verdict. 

The  question  which  this  motion  then  presents  is :  If  a  trial 
proceeds,  and  a  verdict  be  rendered  without  a  jury  being 
sworn,  is  such  a  verdict  irregular  and  void  if  neither  party 
asked  that  the  oath  should  be  administered  ?  In  other  words, 
is  the  swearing  of  the  jury  essential  to  the  validity  of  the 
verdict  ?  The  question,  though  novel  in  the  form  in  which 
it  is  presented  —  the  omission  to  swear  an  entire  jury  — 
involves  no  new  principle  but  one  well  settled.  That  which 
the  law  requires  to  be  done  for  the  protection  of  a  party  may 
be  waived,  and  the  failure  to  object  is  a  waiver.  Neither  can 
the  failure  to  object  be  excused  by  alleged  ignorance,  for  a 
party  is  presumed  to  know  what  he  could  easily  have  ascer- 
tained ;  and  if  a  party  wishes  for  his  protection  that  to  be 
done  which  the  law  directs,  ordinary  diligence  requires  him 
to  make  inquiry  whether  or  not  the  statute  has  been  complied 
with,  and  not  to  sit  with  folded  arms  and  assume  that  others 
will  care  for  his  rights,  or  to  watch,  with  closed  lips,  to  see 
if  some  omission  does  not  occur  which  will  render  all  that  is 
done  of  no  effect. 

The  Code  of  Civil  Procedure  {sec.  1166)  declares  "  the  first 
twelve  persons  who  appear,  as  their  names  are  drawn  and 
called,  and  are  approved  as  indifferent  between  the  parties, 
and  not  discharged  or  excused,  must  be  sworn,  and  constitute 
the  jnry  to  try  the  issue." 

This  portion  of  the  section  quoted  (it  was  added  to  by 
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chapter  234  of  the  Laws  of  1883  by  disqualifying  jurors 
related  by  consanguinity  or  affinity  in  the  same  cases  in  which 
judges  are  disqualified;  bnt  requiring  the  objection  to  be 
made  before  opening  the  case)  is  almost  a  literal  transcript  of 
the  Revised  Statutes  (2d  ed.>  438,  sec.  61),  as  indeed  the  most 
of  the  provisions  of  the  Code  in  regard  to  jurors  are. 

The  statute  and  the  Code  undoubtedly  prescribe  a  rule  to 
be  followed,  both  as  to  who  the  twelve  jurors  are  to  be,  and 
the  administration  of  the  oath,  but  it  was  never  supposed  that, 
in  regard  to  eitH^the  requirements  could  not  be  waived.  If 
for  example  the  nrst  twelve  found  indifferent  were  not  sworn, 
but  some  others  were  without  objection  taken,  would  the  ver- 
dict be  set  aside  as  irregular  because  the  statute  requirement, 
that  such  first  twelve  must  be  the  jury,  is  jurisdictional? 
That  portion  of  the  section  is  as  mandatory  as  the  other,  and 
if  the  objection  fails  in  the  one  instance  it  must  in  the  other. 
And  what  is  true  of  the  provisions  of  this  section  is  equally 
true  of  others  in  regard  to  the  drawing,  summoning,  selection 
and  qualifications  of  jurors;  and  various  other  provisions 
regulating  the  practice  of  the  courts.  They  all  speak  of  cer- 
tain things  to  be  done,  and  yet  when  those  have  been  omitted 
in  every  instance,  when  such  omission  has  been  made  the 
ground  of  a  motion,  it  has  been  held  to  be  waived  by  want 
of  the  interposition  of  an  objection  at  the  proper  time. 

In  Bennett  agt.  Matthews  (40  How.,  428),  the  alienage  of 
one  of  the  jurors  was  made  the  ground  of  a  motion  to  set 
aside  the  verdict,  and  as  an  excuse  for  not  making  the  objec- 
tion upon  the  trial,  ignorance  of  the  fact  was  urged.  The 
statutes  of  the  state  declared  an  alien  il  incapable  *  *  * 
of  serving  on  any  jury  "  (3  H.  S.  [&th  ed.],  8,  sec.  42),  but  the 
court  nevertheless  denied  the  motion,  holding  that  the  failure 
to  make  the  objection  was  a  waiver,  even  though  the  fact  of 
the  alienage  of  the  juror  did  not  "  come  to  their  knowledge 
until  after  the  trial. 

So,  too,  when  motions  have  been  made  to  set  aside  verdicts 
upon  the  ground  that  one  or  more  of  the  jurors  was  related 
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to  one  of  the  parties  within  the  degree  which  rendered  jurors 
incompetent,  though  the  fact  was  unknown  at  the  time  of  the 
trial,  it  has  been  held  that  the  failure  to  object  waived  the 
objection  {Schuyler  agt.  Thompson,  15  Abb.  [N.  &],  220 ; 
Salisbury  agt.  MeOlasJcey,  26  Hun,  262). 

So,  too,  it  has  been  held  that  express  statutes  as  to  the  mode 
of  selecting  a  referee  and  as  to  his  being  sworn,  can  be  waived 
by  not  making  the  objection  (  Whalen  agt.  Supervisors,  6  How., 
278;  Keator  agt.  The  Ulster  and  Delaware  Plank  Road 
7  How.,  41 ;  Nason  agt.  Luddington,  56  How.,  172). 

In  Howard  agt.  Sefaon  (1  Den.,  440)  it  was  decided  that 
though  a  statute  of  the  state  required  arbitrators  to  be  sworn, 
vet  a  procedure  with  the  trial  without  demanding  it  to  be  done 
wag  a  waiver.  The  opinion  of  the  court,  per  Bbonson,  J., 
bears  directly  upon  the  present  motion  because  he  likens  the 
provisions  of  the  statute  requiring  arbitrators  to  be  sworn  to 
those  requiring  judges  and  jurors  also  to  be  sworn,  and  argues 
that  because  the  necessity  of  an  oath  can  be  waived  in  regard 
to  the  latter  (judges  and  jurors),  it  can  be  in  the  case  of 
arbitrators.  , 

The  exact  question  involved  in  this  matter  was,  however, 
presented  in  Hardenburgh  agt.  Ora/rey  (15  How.,  307). 
One  of  the  jurors  in  that  case  had  not  been  sworn  and 
that  fact  was  unknown  to  the  parties.  A  motion  was  made 
to  set  aside  the  verdict  on  that  ground,  and  the  court  (Harris, 
J)  held,  writing  an  opinion  to  sustain  it,  that  the  failure  to 
object  was  a  waiver,  and  that  ignorance  did  not  excuse  the 
want  of  an  objection.  The  fact  is,  and  so  judge  Harris  held, 
that  the  language  of  the  statute  then  in  force,  which  is  identi- 
cal with  that  pf  our  present  Code,  required  a  juror  to  be 
sworn  in  each  case  ;  and  the  practice  of  swearing  jurors  in  a 
body  for  all  the  issues  of  a  circuit  can  only  be  upheld  by  the 
absence  of  an  objection  to  the  non-swearing  in  the  case  which 
is  tried.  When,  therefore,  the  counsel  for  the  defendants 
•rodertake  to  excuse  the  want  of  an  objection  by  the  plea  cf 
gnorance,  in  addition  to  the  answer  hereinbefore  given,  that 
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what  a  party  can  readily  know,  he  is  presumed  to  know,  it 
can  also  be  said  that  they  knew  when  they  commenced  the 
trial  of  the  action  that  the  oath  required  by  the  Code — well 
and  truly  to  try  that  issue  —  had  not  been  administered,  and. 
therefore,  when  they  proceeded  with  the  trial  without  demand- 
ing its  administration,  they  deliberately  and  with  knowledge 
waived  the  doing  of  the  very  thing,  on  account  of  not  doing 
which  they  now  move. 

The  principle  iff  fundamental  that  when  a  court  has  juris- 
diction of  the  subject-matter  and  the  parties,  statute  and  con- 
stitutional rights  may  be  waived,  and  the  failure  to  object  is  a 
waiver  {People  agt.  Globe  Mutual  Life  Insurance  Company, 
82 ;  seepage  91  and  authorities  there  cited;  see,  also,  pages  95, 
96,  97).  There  is  no  reason  why  that  principle  is  not  decisive 
of  this  case.  It  has  been  applied  again  and  again,  as  has  been 
shown,  in  instances  very  similar  to  the  present,  and  it  would 
be  a  grievous  wrong,  when  no  injury  has  been  done,  to 
nullify  the  long  and  expensive  trial  which  has  been  had. 

If  then  there  was  no  curative  statute  this  motion  should 
be  denied.  The  Code,  however,  declares  (sec.  721) :  *•  In  a 
court  of  record,  when  a  verdict,  report  or  decision  has  been 
rendered,  the  judgment  shall  not  be  stayed,  nor  shall  any 
judgment  of  a  court  of  record  be  impaired  or  affected,  by 
reason  of  either  of  the  following  imperfections,  omissions, 
defects,  matters  or  things,  in  the  proofs,  pleadings  or  other 
proceedings.  *  *  *  12.  For  an  omission  on  the  part  of 
a  referee  to  be  sworn,  or  for  any  other  default  or  negligence 
of  the  clerk,  or  any  other  officer  of  the  court,  or  of  a  party, 
his  attorney  or  counsel,  by  which  the  adverse  party  has  not 
been  prejudiced." 

It  will  be  observed  that  the  omission  to  swear  a  referee  is 
expressly  declared  not  to  be  fatal  to  the  report.  This  pro- 
vision was  inserted  in  1879  for  the  purpose,  as  is  declared  in 
the  codifier's  notes,  of  quieting  "  doubts  in  cases  where,  the 
direction  of  section  1016  {post),  had  not  been  followed." 
Section  1016  is  the  one  which  requires  the  referee  to  be  sworn. 
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and  which  provides  that  the  waiver  of  the  oath  "  may  be 
made  by  written  stipulation  or  orally.  If  it  is  oral,  it  must 
be  entered  in  the  referee's  minutes."  Its  insertion  in  that 
section,  and  in  the  subdivision  which  has  been  quoted,  shows 
the  intent  of  the  section.  The  neglect  to  swear  the  jury  was 
the  "default  or  negligence  of  the  clerk,"  and  as  that  was 
inapplicable  to  the  case  of  a  referee  the  addition  referred  to 
was  made.  As  then  the  neglect  to  swear  a  referee  does  not 
per  ge  vitiate  a  report  or  judgment ;  and  as  the  necessity  of  an 
oath  to  a  referee  is  as  great  as  that  to  a  jury ;  and  as  the 
omission  to  swear  was  the  "  default  or  negligence  of  the  clerk," 
it  must  be  held  that  the  want  of  the  oath  to  the  jury  in  this 
case  does  not,  unless  the  party  swearing  has  been  prejudiced, 
vitiate  the  verdict. 

The  oath  of  a  juror  cannot  be  received  to  impeach  a  verdict, 
nor  are  the  declarations  of  a  juror  after  it  has  been  rendered 
any  evidence.  The  affidavit  of  the  juror;  and  those  stating 
conversations  with  another  juror  are  not  received  as  evidence 
upon  this  motion.  Excluding  these  to  which  reference  has 
been  made,  as  the  law  clearly  requires  they  should  be,  there 
is  an  entire  absence  of  proof  to  show  that  the  defendant  has 
been  injured.  The  affidavits  on  the  other  hand  submitted 
by  the  plaintiff  as  well  as  the  proceedings  of  the  trial,  of  which 
the  judge  writing  this  opinion  has  personal  knowledge,  satisfy 
him  that  the  defendant  has  received  no  injury  by  the  omission 
to  swear  the  jury,  and  that  therefore  section  721  of  the  Code, 
as  well  as  well-established  practice,  requires  the  denial  of 
this  motion. 

Vol.  II        82 
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SURROGATE'S  COURT. 

In  the  Matter  of  a  Motion  to  Remove  a  Special  Guardian  in 
the  Estate  of  James  Griffiths  Heney,  deceased. 

Special  guardian  —  Who  should  not  be  appointed  —  Bute  10  of  the 

surrogate's  court. 

In  a  controversy  over  probate  a  special  guardian  of  an  infant  interested  in 
the  estate  should  not  be  appointed  upon  the  nomination  of  the  pro- 
ponent; nor  should  any  person  be  appointed  such  guardian  who  is 
associated  in  business  with  the  proponent's  attorney  or  counsel. 

Rule  10  of  the  surrogate's  court  must  be  strictly  enforced,  unless  perhaps 
when  it  is  clearly  apparent  that  the  interests  of  the  infant  will  be  best 
subserved  by  the  establishment  of  the  disputed  paper  as  a  will.  In  case 
a  special  guardian  has  been  inadvertently  appointed  in  disregard  of 
Rule  10  he  should  be  superseded. 

New  York  coimty,  July,  1885. 

Rollins,  S.  —  The  paper  purporting  to  be  the  last  will  and 
testament  of  James  Griffiths  Henry  was  admitted  to  probate 
as  such  on  October  25,  1883,  having  been  theretofore  pro- 
pounded by  Sarah  M.  Henry,  whom  it  named  as  its  executrix. 
On  October  17, 1884,  Evan  J.  Henry  filed  in  this  court  a  peti- 
tion for  revocation  of  such  probate,  declaring  himself  therein 
to  be  the  father  of  decedent  and  his  only  next  of  kin,  and  pro- 
testing that  the  proponent,  who  claims  to  be  decedent's  widow, 
had  never  been  his  lawful  wife. 

On  the  24th  of  April,  1885,  the  proponent  filed  a  petition 
alleging  that  her  husband  left  him  surviving  an  infant  son, 
whereof  she  was  the  mother,  and  that  by  the  will  here  in 
dispute  such  son  was  named  as  a  beneficiary.  The  petition 
concluded  with  a  prayer  for  the  appointment  of  Charles  G. 
Cronin,  esq.,  as  special  guardian  to  protect  the  rights  of  such 
infant  in  the  proceeding  for  revocation.  An  order  appoint- 
ing Mr.  Cronin  such  special  guardian  was  thereupon  entered. 
It  was  entered  improvidently,  involving,  as  it  did,  a  violation 
of  Rule  10  of  the  surrogate's  court,  by  which  rule  it  is,  among 
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other  things,  provided  that  in  a  proceeding  for  probate  a 
special  guardian  will  not  be  appointed  on  the  nomination  of 
a  proponent  to  represent  the  interests  of  an  infant. 

The  order  is  also  obnoxious  to  Rule  10  in  another  particular. 
In  an  affidavit  filed  by  Mr.  Cronin  in  opposition  to  this  motion 
he  admits  the  truth  of  the  statement  in  the  moving  papers  that 
he  is  connected  in  business  with  Mr.  Woodbury,  "  who  may," 
he  says,  "  and  probably  will,  act  as  counsel  for  the  propo- 
nent" in  the  proceeding  for  revocation.  Mr.  Cronin  insists, 
however,  that  in  that  proceeding  the  interests  of  the  child  and 
those  of  the  mother  are  identical.  If  this  were  the  case, 
and  if  no  contingency  could  arise  in  which  their  respective 
interests  would  clash,  I  might  decline  to  vacate  this  appoint- 
ment in  spite  of  its  irregularity.  But,  in  case  the  validity  of 
proponent's  marriage  and  the  legitimacy  of  her  child  shall 
be  established  upon  the  trial  of  the  preliminary  issue  involv- 
ing those  questions,  I  am  convinced  that  the  infant  should  be 
represented,  not  by  a  guardian  selected  by  the  proponent 
employed  in  the  office  of  her  counsel  and  in  natural  sympathy, 
therefore,  with  her  wishes,  but  by  one  who  can  determine 
without  prejudice  what  attitude  the  best  interests  of  the  infant 
will  require  him  then  to  take  in  the  proceeding  for  revocation 
{See  Matter  of  Tunis  Cooper's  Estate,  N.  T.  Dcrily  Regis- 
ter, April  24,  1 885 ;  4  Swrr.  Dec.,  — ).  The  order  of  April 
twenty-fourth  must,  therefore,  be  vacated.  I  think  it  proper 
to  add  that  this  decision  involves  no  reflection  upon  the 
personal  character  or  attainments  of  the  present  guardian, 
to  whom  the  surrogate  of  his  own  motion  has  repeatedly 
intrusted  the  protection  of  the  interests  of  infant  parties  to 
proceedings  in  this  court. 


? 
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Wells  agt  Lachenmeyer. 

SUPKEME  COUKT. 
Chaklotte  F.  Wells  agt.  August  Lachenmeyeb. 

Husband  and  wife  —  Liability  of  husband  for  (he  wife's  debit  —  Question 

for  jury. 

In  a  suit  to  recover  for  moneys  advanced  to  the  wife  of  defendant,  where 
evidence  was  given  tending  to  show  that  some  portion  of  such  advances 
was  made  for  the  purpose  of  procuring  necessaries  of  food  and  clothing, 
it  was  a  question  of  fact  for  the  jury  to  determine  whether  or  not  such 
advances  were  made  because  of  the  wife's  necessities,  and  under  such 
circumstances  that  the  same  should  be  chargeable  to  the  husband. 

First  Department,  General  Term,  August,  1885. 
Be/ore  Davis,  P.  J.,  Daniels  and  Brady,  J  J. 
Appeal  from  judgment  on  dismissal  of  complaint. 
Albert  Day,  for  appellant. 
J.  C.  e/".  Langbein,  for  respondent. 

Pee  Curiam.  —  There  was  sufficient  evidence  tending  to 
establish  the  alleged  marriage  to  require  that  question  to  be 
sent  to  the  jury.  In  respect  to  the  advances  made  by  the 
plaintiff  to  the  wife  of  the  defendant,  assuming  her  to  have 
been  his  wife,  there  was  evidence  tending  to  show  that  some 
portion  of  such  advances  was  made  for  the  purpose  of  procur- 
ing necessaries  of  food  and  clothing. 

It  is  a  question  of  fact  for  the  jury  to  determine  whether 
or  not  such  advances  were  made  because  of  the  wife's  neces- 
sities, and  under  such  circumstances  that  the  same  should  be 
chargeable  to  the  husband.  It  was  not  necessary  to  show 
that  the  plaintiff  herself  made  the  purchases.  If  she  handed 
money  to  the  wife  for  that  purpose,  that  fact  is  equivalent, 
we  think,  to  the  act  of  furnishing  the  necessaries.  The  jury 
might  well  have  found  on  the  evidence  that  some  portion  at 
least  of  the  money  so  advanced  was  directly  applied  to  the 
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specific  object,  to  wit,  the  purchase  of  clothing  and  of  neces- 
saries by  the  wife. 

It  was  error  to  take  the  Case  from  the  jury  on  all  the  ques- 
tions involved,  and  therefore  we  think  a  new  trial  should  be 
ordered. 

Jndgment  reversed,  new  trial  ordered,  costs  to  abide  event. 


SUPREME  COURT. 


The  United  States  Ice  and  Refrigerating  Compant  agt. 

Samuel  G.  Reed  et  al. 

Corporation — When  deemed  to  have  acquiesced  in  illegal  acts  of  their  trustees. 

A.  trustee  of  a  corporation,  whose  attendance  is  necessary  to  make  a 
quorum,  cannot  act  upon  a  claim  in  his  own  favor  to  bind  the  corpora- 
tion, and  by  his  presence  he  thus  acts. 

Such  a  transaction  could  be  at  once  assailed  in  a  court  of  equity,  and 
would  be  set  aside  in  a  suit  brought  by  the  corporation,  or  in  the  event 
of  its  unwillingness  to  proceed  at  the  instance  of  the  stockholders 
interested  at  the  time. 

But  such  conduct  and  action  on  the  part  of  the  trustees  of  a  corporation 
may,  with  knowledge  thereof,  be  acquiesced  in  and  accepted  by  the 
corporation  and  the  stockholders,  in  which  event  they  could  not  after- 
wards assail  it,  especially  when  such  acquiescence  has  continued  for 
several  years,  and  the  stock  donated  has  been  actually  received  by  the 
donee,  and  has  formed  the  subject  of  new  engagements  and  liability  on 
his  part  with  others. 

When  stockholders  neglect  to  promptly  and  actively  condemn  the  unau- 
thorized act  of  the  trustees,  and  to  seek  judicial  relief,  they  will  be 
deemed  to  have  acquiesced  in  it,  and  an  unconscionable  agreement  will 
not  be  disturbed  when  there  has  been  a  ratification  of  it  after  time  has 
been  had  for  consideration. 

Special  Term,  August,  1885. 

Silas  M.  Stdlwell  and  William  FuUerton,  for  plaintiff. 

-E  Z.  Faneh&r,  for  defendants. 
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Van  Vorst,  J.  —  The  learned  counsel  for  the  plaintiff,  in 
his  brief  and  argument  submitted,  subjects  the  action  of  the 
trusteed  of  the  plaintiff  corporation,  in  donating  to  the  defend- 
ant Reed  all  the  shares  of  stock  owned  by  the  corporation,  to 
severe  criticism.  The  trustees  occupied  a  fiduciary  position, 
and  as  far  as  the  defendant  Reed  was  concerned,  being  him- 
self a  trustee,  he  was  prohibited  from  acting  in  his  own  favor 
upon  a  resolution  donating  to  himself  the  property  of  the  cor- 
poration, although  he  had  rendered  services  to  the  corporation 
as  president,  for  which  he  had  received  no  salary,  and  had 
paid  out  moneys  in  its  behalf.  No  salary  had  been  thereto- 
fore affixed  to  the  office,  and  the  amount  of  his  disbursements 
for  the  corporation  was  not  stated  in  the  resolution  and  do  not 
appear  to  have  been  adjusted  in  an  orderly  way.  A  trustee, 
whose  attendance  is  necessary  to  make  a  quorum,  cannot  act 
upon  a  claim  in  his  own  favor  to  bind  the  corporation,  and  by 
his  presence  he  thus  acted.  And  such  a  transaction  could  be 
at  once  assailed  in  a  court  of  equity,  and  would  be  set  aside 
in  a  suit  brought  by  the  corporation,  or  in  the  event  of  its 
unwillingness  to  proceed,  at  the  instance  of  the  stockholders 
interested  at  the  time.  These  conclusions  are  amply  sustained 
by  authority  in  this  state  (Dunsoombe  agt.  N.  Y.  H.  and  N. 
B.  R.  Co.,  84  N.  r.,  190;  Butts  agt.  Wood,  37  N.  F.,  317; 
Coleman  agt.  Second  Ave.  R.  R.  Co.,  38  N.  F.,  201).  But 
such  conduct  and  action  on  the  part  of  the  trustees  of  a  cor- 
poration may,  with  knowledge  thereof,  be  acquiesced  in  and 
accepted  by  the  corporation  and  the  stockholders,  in  which 
event  they  could  not  afterwards  assail  it,  especially  when  such 
acquiescence  has  continued  for  several  years,  and  the  stock 
donated  has  been  actually  received  by  the  donee,  and  has 
formed  the  subject  of  new  engagements  and  liability  on  his 
part  with  others. 

The  resolution  donating  this  stock  was  passed  on  the  16th 
day  of  September,  1879,  as  the  minutes  of  the  trustees  shows, 
and  the  stock  immediately  passed  to  Reed.  Neither  the  cor- 
poration itself  nor  any  stockholder  made  any  objection  at  the 


HOWARD'S  PRACTICE  REPORTa  266 

United  States  Ice  and  Refrigerating  Company  agt.  Reed  ei  al. 

time,  and  failed  altogether  to  take  any  action  adversely  to  it 
until  this  suit  was  brought,  in  November,  1884,  more  than 
five  years  after  Reed  received  the  stock  in  pursuance  of  the 
resolution.  Randall,  who  was  a  stockholder  and  also  a  trustee, 
was  not  present  at  the  meeting  when  the  stock  was  donated 
to  Reed.  He  has  testified  that  he  received  no  notice  of  this 
meeting.  A  notice  was,  however,  prepared  by  Reed  to  be 
mailed  to  him,  and  was  given  to  a  messenger  for  that  pur- 
pose Whether  actually  mailed  does  not  appear.  Under  the 
evidence  he  received  no  notice.  Bradley  was  a  trustee, 
although  Reed  believed  he  was  not.  Whether  or  not  he  was 
notified  of  this  meeting  does  not  appear.  He  did  not  attend. 
Randall  was,  however,  afterwards  informed  of  the  resolution 
and  he  approved  of  it. 

On  the  16th  day  of  August,  1880,  an  agreement  in  writing 
was  entered  into  between  the  defendant  Reed,  as  a  party  of 
the  firet  part,  the  plaintiff  corporation  of  the  second  part  and 
Ezra  A.  Hoyt  of  the  third  part.  By  this  agreement  Reed, 
amongst  other  things,  sold  to  Hoyt  4,500  shares  of  the  stock 
of  the  plaintiff  corporation,  which  amounts  included  the  shares 
donated  to  Reed  by  the  resolution  above  mentioned.  It  was 
a  part  of  this  agreement  that  the  resignation  of  the  three 
trustees  should  be  obtained,  and  that  the  control  of  the  cor- 
poration should  substantially  fall  into  the  hands  of  Hoyt  and 
such  trustees  as  he  should  designate.  Hoyt  became  president 
of  the  corporation  in  1880,  and  a  majority  of  the  trustees  was 
of  his  selection,  and  he  and  they  assumed  the  management  of 
the  corporation.  How  soon  he  became  actually  acquainted 
with  the  fact  of  the  passage  of  the  resolution  in  1879  does 
not  distinctly  appear.  The  book  containing  the  minutes  of 
the  trustees  was  under  his  control.  He  had,  however,  applied 
to  Reed,  and  had  obtained  from  him  extensions  of  time  in 
which  to  pay  installments  upon  the  purchase  of  Reed's  stock. 
Early  in  January,  1881,  he  first  called  Reed's  attention  to  the 
resolution  of  the  trustees  in  question,  and  said  in  substance 
that  it  was  not  right,  and  he  added,  "  I  can  bring  that  np  if  I 
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want  to,"  to  which  Reed  replied  "  that  he  might  bring  it  up." 
Hoyt  then  said,  "I  want  you  to  put  off  the  payment  of  this, 
and  I  will  not  bring  it  up."  Hoyt,  however,  did  not  bring 
up  the  subject.  After  thiB  he  attempted  to  sell  the  shares  he 
had  purchased  from  Reed  to  others.  Randall  also  co-operated 
with  Hoyt  in  endeavoring  to  sell  the  stock  purchased  from  Reed. 

These  acts  amount  to  an  acquiescence  in  the  lawfulness  of 
the  title  of  Reed  to  this  stock  on  the  part  of  those  engaged 
therein.  The  corporation  itself  was  a  party  to  the  agreement 
by  which  Reed  sold  the  stock  to  Hoyt.  That  is  an  acquiescence 
on  its  part  as  to  his  right  to  sell  these  shares  standing  in  his 
name  on  the  books  of  the  corporation.  Hoyt  and  his  man- 
agement acquiesced  for  years,  until,  for  reasons  personal  to 
himself,  this  action  was  directed  to  be  brought  in  1884.  Hoyt 
has  been  prosecuted  by  Reed  for  the  balance  remaining  due 
on  his  agreement  for  the  purchase  of  these  shares.  The  com- 
pany itself  has  become  bankrupt  and  has  passed  into  the  hands 
of  a  receiver.  It  is  too  late  after  such  long  acquiescence  for 
the  corporation  to  recede.  The  stockholders  at  the  time  have 
not  objected.  At  least  they  have  remained  silent.  That 
amounts  to  acquiescence,  after  such  lapse  of  time. 

As  to  stockholders  buying  into  the  corporation  afterwards, 
they  certainly  cannot  impeach  a  transaction  consummated  and 
ratified  by  the  corporation  before  they  acquired  title  to  their 
stock.  Acts  which  are  not  "per  se"  illegal  or  "malum pro- 
hibitum," but  which  are  ultra  vires,  affecting,  however,  the 
interests  of  stockholders  only,  may  be  made  good  by  the 
assent  of  stockholders  (Kent  agt.  Quicksilver  Mining  Co.,  78 
N.  Y.,  159 ;  Sheldon  II.  B.  Go.  agt.  Eickmyer  H.  B.  Co.,  90 
N.  r.,  607 ;  Hoyt  agt.  Thompson,  Exrs.,  19  N.  Y.,  208). 
And  when  stockholders  neglect  to  promptly  and  actively  con- 
demn the  unauthorized  act  of  the  trustees,  and  to  seek  judicial 
relief,  they  will  be  deemed  to  have  acquiesced  in  it,  and  an 
unconscionable  agreement  will  not  be  disturbed  when  there 
has  been  a  ratification  of  it  after  time  has  been  had  for  con- 
sideration (Kent  agt.  Quicksilver  Mining  Co.,  supra). 
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After  considering  the  questions  raised,  and  upon  all  the 
facts  appearing  in  evidence,  there  must  be  judgment  for  the 
defendants  dismissing  the  plaintiffs'  complaint,  with  costs. 


SUPREME  COURT. 


Ambrose  L.  Overheiser  agt.  Phebb  O.  Morehouse,  execu- 
trix of,  &c,  of  Alanson  Morehouse,  deceased. 

Ofott,  unon  the  reference  of  a  claim  against  a  decedent — When  recoverable— 

Disbursement*  recoverable. 

When  upon  a  reference  of  a  claim  under  the  Revised  Statutes  against  a 
deceased  person's  estate  a  report  has  been  made  in  favor  of  the  claim, 
costs  are  not  recoverable,  unless  the  payment  of  such  claim  has  been 
unreasonably  neglected  or  resisted. 

A  large  redaction  of  the  balance  claimed  by  the  bill  as  presented  justifies 
the  resistance. 

Neither  is  it  unreasonable  for  the  executrix,  who  is  a  sister  of  the  claimant 
when  such  claim  is  for  board  furnished  to  the  decedent  and  his  wife, 
the  defendant,  during  a  period  of  several  years,  and  the  value  thereof 
is  one  of  the  questions  in  dispute,  to  insist  that  the  amount  to  be  paid 
shall  be  established  by  a  reference. 

Nor  is  it  unreasonable  for  the  residuary  legatee  under  the  will  of  the 
decedent,  who  is  a  stranger  to  the  whole  transaction,  to  inquire  by 
means  of  a  reference  into  the  justice  and  legality  of  the  claim. 

Upon  such  a  reference,  however,  "  the  prevailing  party  shall  be  entitled 
to  recover  the  fees  of  referees  and  witnesses  and  other  necessary  dis- 
bursements to  be  taxed  according  to  law." 

The  clause  in  section  817  of  "The  Code  of  Procedure,"  which  gave  them, 
was  not  repealed  by  the  adoption  of  part  2  of  "  The  Code  of  Civil  Pro- 
cedure;" nor  by  chapter  245  of  the  Laws  of  1880,  which  professed  to 
repeal  *  The  Code  of  Procedure  "  left  unrepealed  by  chapter  818  of  the 
Laws  1877,  with  the  exceptions  therein  stated.  The  repealing  act  of 
1880,  retained  and  preserved  "  the  right  of  a  prevailing  party  to  recover  " 
such  disbursements,  using  the  exact  language  of  said  section  817. 

Jpon  a  full  consideration  of  the  question,  the  decisions  in  Sutton  agt. 
Newton  (2  How.  [N.  8.],  56)  and  in  Hall  agt.  Edmunds  (67  How..  202) 
adhered  to;  and  Miller  agt.  Miller  (82  Hun,  481)  held  untenable. 

ffhen  the  question  to  be  determined  relates  to  the  status  of  a  statute 
which  is  involved  in  a  maze  of  legislation,  the  same  weight  cannot  be 
Vol.  II        83 
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given  to  a  decision  of  the  general  term  as  there  would  be  to  one  involv- 
ing a  pure  legal  principle.  In  such  a  case,  it  is  the  duty  of  the  special 
term  when  it  sees  plainly  that  statutory  provisions  have  been  overlooked 
to  follow  its  own  clear  convictions,  stating  its  reasons  therefor  respect- 
fully, thus  leaving  to  the  general  term  a  review  of  the  subject 

Ulster  Special  Term,  August,  1885. 

Motion  for  costs  upon  a  referende  of  a  claim  against  the 
estate  of  a  deceased  person  under  the  Revised  Statutes. 

A.  F.  B.  Ohace,  for  plaintiff  and  motion. 

R.  E.  Andrews,  for  defendant  and  opposed. 

Westbrook,  J.  —  The  plaintiff,  who  has  obtained  the  report 
of  a  referee  in  his  favor  for  the  sum  of  $4,468.62,  moves  for 
the  confirmation  of  the  report  and  for  costs.  To  the  former, 
as  there  has  been  no  case  with  exceptions  presented,  nor  any 
cause  shown  why  the  plaintiff  should  not  have  a  confirmation 
of  the  report,  he  is  entitled,  but  to  the  latter  there  are  serious 
objections  to  be  considered. 

It  was  a  reference  under  part  2,  chapter  6,  title  3,  article  2 
and  section  36  of  the  Revised  Statutes  (2  Edm.  ed.,  91).  The 
claim  as  presented  was  for  $9,013.08,  upon  which  there  was  a 
credit  given  for  $1,800,  making  the  balance  claimed  by  the 
bill  as  originally  presented  $7,213.08.  Subsequently,  how- 
ever, an  amended  bill  was  presented  by  which  the  balance 
claimed  was  $9,462.68. 

The  report  of  the  referee  found  the  indebtedness  of  the 
deceased  to  the  plaintiff  to  be  $7,829.99,  and  that  of  the  plain- 
tiff to  the  deceased  $4,072.73,  leaving  due  from  the  latter,  at 
the  time  of  death,  to  the  former,  $3,757.26.  The  referee 
allowed  interest  on  the  balance  found  due  to  the  plaintiff 
from  the  day  of  the  commencement  of  this  proceeding  (May 
3,  1882),  which  was  $711.36,  making  the  total  sum  found  due 
at  the  date  of  the  report  (June  26,  1885)  $4,468.62. 

It  was  conceded  upon  the  argument,  and  so  the  law  is,  that 
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to  justify  the  recovery  of  costs  as  in  an  action  in  which  costs 
are  given,  the  claim  of  the  plaintiff  must  have  been  unreason- 
ably resisted.  Whether  or  not  the  plaintiff  is  entitled  to 
referee's  fees  and  disbursements  will  be  hereinafter  considered, 
but  the  question  first  to  be  discussed  is,  was  the  payment  of 
the  claim  of  the  plaintiff  unreasonably  resisted  or  neglected. 

The  reduction  of  such  claim  from  $7,213.08,  as  originally 
presented,  to  $4,468.62,  and  the  establishment  of  a  set-off  of 
$4,072.73  instead  of  $1,800,  as  allowed  upon  the  bill  as 
presented,  are  facts  which  conclusively  demonstrate  that  the 
resistance  to  the  demand  of  the  plaintiff  was  not  only  not 
unreasonable,  but,  on  the  contrary,  reasonable  and  necessary. 

It  was  strenuously,  however,  urged  by  the  counsel  of  the 
plaintiff  that  as  he  had  proved  his  claim  by  the  defendant,  she 
had  full  knowledge  of  its  justice,  and  therefore  it  should  have 
been  paid  without  a  reference.  To  this  argument  there  are 
two  answers :  1st.  The  justice  of  the  cause  of  action  of  the 
plaintiff  alone,  unless  the  bill  as  presented  gave  a  proper  credit, 
would  not  make  resistance  to  the  payment  of  the  balance 
demanded  unreasonable.  The  defendant  may  have  proven  the 
integrity  and  propriety  of  the  plaintiff's  charges,  but  either 
her  evidence  or  some  other  testimony  submitted  to  the  referee 
satisfied  him  that  the  credits  or  set-off  upon  or  to  the  bill  as 
presented  were  over  $2,000  greater  than  the  plaintiff's  affidavit 
attached  thereto  admitted.  The  resistance  was  to  the  pay- 
ment of  the  balance  demanded,  and  its  large  reduction  is  the 
justification  of  the  defense  made.  2d.  The  defendant  (the 
executrix)  is  the  sister  of  the  plaintiff.  The  claim  of  the 
plaintiff  was  for  board  of  the  deceased  and  his  wife  (the 
defendant),  and  horse  keeping  during  a  period  of  six  years 
(from  February  2,  1875,  to  February  2,  1881);  and  as  the 
payment  and  allowance  of  such  an  account,  involving  among 
other  things  questions  of  value,  by  a  sister  in  favor  of  a  brother 
out  of  the  residuary  of  an  estate  devised  to  strangers,  was  sure 
to  be  contested  upon  an  accounting,  it  was  not  unreasonable 
that  the  defendant  should  for  her  own  protection  insist  that 
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the  amount  to  be  allowed  and  paid  should  be  fixed  and  estab- 
lished by  a  legal  proceeding.  Neither  was  it  unreasonable 
for  the  residuary  legatee  under  the  will  of  the  deceased, 
"  The  Children's  Aid  Society  of  the  city  of  New  York/'  to 
inquire  strictly  and  sternly  into  the  validity  of  a  claim  of  the 
character  of  that  presented  by  the  plaintiff,  concerning  which 
it  had  no  knowledge.  It  was  hardly  reasonable  to  suppose 
that  board,  lodging,  and  horse  keeping  would  be  furnished  by 
a  needy  brother-in-law  to  a  relative  abundantly  able  to  pay  (the 
circumstances  of  the  parties  were  conceded  upon  the  motion) 
for  a  period  of  six  years,  and  an  indebtedness  allowed 
to  accumulate  of  several  thousand  dollars.  This  was  scarcely 
to  be  expected,  and  the  residuary  legatee,  itself  a  trustee 
charged  with  a  sacred  trust  in  behalf  of  helpless  ones,  only 
did  its  duty  reasonably,  in  making  the  defense. 

For  the  reasons  which  have  just  been  given,  the  motion,  so 
far  as  it  asks  for  costs  generally  and  for  an  allowance,  must  be 
denied,  and  with  the  enunciation  of  this  conclusion  we  are 
brought  to  the  second  question  :  Is  the  plaintiff  entitled  to 
referee's  fees,  witnesses  fees  and  disbursements  ? 

It  will  be  conceded  that  by  section  317  of  "The  Code  of 
Procedure  "  such  fees  and  disbursements  were  given.  That 
section  provided  that  when  a  claim  against  a  deceased  per- 
son's estate  was  referred  under  the  provisions  of  the  Revised 
Statutes,  as  this  one  was,  that  "  the  prevailing  party  shall  be 
entitled  to  recover  the  fees  of  referees  and  witnesses  and  other 
necessary  disbursements  to  be  taxed  according  to  law."  It 
will  be  further  conceded  that  if  this  provision  is  unrepealed, 
or  if  it  has  since  been  re-enacted,  that  the  plaintiff  is  by  this 
motion  entitled  to  their  allowance.  In  Sutton  agt.  Newton 
(2  How.  \_N~.  &],  56)  the  judge  writing  this  opinion,  after  a 
careful  examination  of  the  question,  came  to  the  conclusion 
that  the  provision  quoted  was  still  in  force.  That  conclusion, 
in  the  light  of  Miller  agt.  Miller  (32  Hun,  481)  and  of  an 
unreported  case  (Dodd  agt.  Dodd)y  to  which  allusion  will  be 
presently  made,  he  is  asked  to  reconsider.     The  request  will 


L  _ 


HOWARD'S  PRACTICE  REPORTS.  261 

Oyerheiser  agt.  Morehouse. 

be  cheerfully  complied  with,  and  such  reconsideration  will  not 
be  conducted  with  a  view  to  sustain  a  previous  conclusion,  but 
to  reach  the  exact  right  of  the  proposition  to  be  considered. 

Section  317  of  the  old  Code,  "  The  Code  of  Procedure." 
regulated  the  recovery  of  costs  in  an  action  by  or  against  an 
executor  or  administrator,  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  to  sue.  The  same  sec- 
tion further  declared  (a  quotation  already  in  part  given  is 
repeated  to  show  its  connection) :  "  But  this  section  shall  not 
be  construed  to  allow  costs  against  executors  or  administra- 
tors, where  they  are  now  exempted  therefrom,  by  section 
forty-one  of  title  three,  chapter  six,  of  the  second  part  of  the 
Revised  Statutes ;  and  whenever  any  claim  against  a  deceased 
person  shall  be  referred,  pursuant  to  the  provisions  of  the 
Revised  Statutes,  the  prevailing  party  shall  be  entitled  to 
recover  the  fees  of  referees  and  witnesses  and  other  necessary 
disbursements  to  be  taxed  according  to  law." 

The  first  thirteen  chapters  of  our  present  code,  "  The  Code 
of  Civil  Procedure,"  took  effect  {chap.  318,  Laws  of  1877) 
September  1,  1877.  That  act  (chap.  318,  Zaios  of  1877)  was 
passed  May  22,  1877,  and  it  suspended  the  operation  of  the 
present  Code,  known  when  first  enacted  as  "  The  Code  of 
Remedial  Justice,"  from  May  1,  1877,  the  date  when  it  orig- 
inally took  effect,  to  September  1,  1877,  as  just  stated.  The 
general  repealing  act  of  "  The  Code  of  Procedure  "  was  passed 
June  5, 1877,  and  it  declared  among  other  things :  "  Section  1. 
The  following  acta  and  parts  of  acts  heretofore  passed  by  the 
legislature  of  the  state  are  hereby  repealed,  to  wit :  *  *  * 
4.  All  of  the  Code  of  Procedure,  except  the  following  sec- 
tions and  parts  of  sections  thereof,  to  wit :  *  *  *  Sections 
three  hundred  and  eleven  to  three  hundred  and  twenty-two, 
both  inclusive." 

As  then,  section  317  of  the  old  Code  was  expressly  retained 

by  the  repealing  act  of  1877,  it  is  clear  that,  after  the  first 

thirteen  chapters  of  our  present  Code  took  effect,  and  until 

t  least  the  subsequent  nine  chapters  of  the  present  Code, 
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known  as  "Part  II  of  the  Code  of  Civil  Procedure,"  took 
effect  (September  1,  1880),  "the  prevailing  party"  in  a 
reference  of  the  character  of  the  present,  recovered  "  the  fees 
of  referees  and  witnesses  and  other  necessary  disbursements 
to  be  taxed  according  to  law."  In  an  action,  however,  against 
executors  or  administrators,  even  though  a  recovery  was  had, 
no  costs  were  taxable  unless  the  court  so  ordered,  upon  the 
ground  either  that  the  defendant  had  refused  to  refer  the 
claim  or  that  he  had  unreasonably  neglected  or  resisted  pay- 
ment (2  Edm.  ed.  of  H.  S.,  92,  sec.  41).  By  sections  1835, 
1836  and  3246  of  such  "  Part  II  of  the  Code  of  Civil  Pro- 
cedure," the  rule  for  the  recovery  of  costs  " in  cm  action" 
prescribed  by  section  317  of  the  old  Code,  was  preserved. 
The  present  Code,  however,  neither  in  the  section  referred  to 
nor  in  any  other  part,  expressly  states  whether  or  not  the 
remaining  provision  of  section  317  of  the  old  Code,  which 
provided  that  in  references  of  the  character  of  the  present, 
the  prevailing  party  should  "  recover  the  fees  of  referees  and 
witnesses  and  other  necessary  disbursements  to  be  taxed  accord- 
ing to  law,"  is  still  in  force.  It  is  true  that  section  3246  of 
the  present  Code  is  a  substantial  re-enactment  of  section  317 
of  its  predecessor,  with  the  clause  of  that  section  providing 
for  disbursements  in  references  of  the  character  of  this  omitted, 
but  as  such  omission  merely,  without  a  declaration  that  the 
new  section  is  a  substitute  for  or  a  repeal  of  the  old,  does  not 
make  any  inconsistency  between  the  two,  it  follows  that  the 
new  section  is  no  repeal  by  implication  of  any  part  of  the  old. 
The  present  section  (3246),  and  those  to  which  it  refers  (1835, 
1836),  only  give  the  rule  in  regard  to  costs  "  in  an  action"  and 
as  the  proceeding  had  in  this  case  is  not  " an  action"  but  is 
one  upon  a  (to  use  the  exact  language  of  section  317  aforesaid) 
"  claim  against  a  deceased  person  *  *  *  referred  pur- 
suant to  the  provisions  of  the  Revised  Statutes,"  the  two  are 
not  in  the  least  inconsistent.  The  correct  view,  therefore,  is 
that  the  adoption  of  part  two  of  the  present  Code  did  not 
repeal  the  provision  referred  to  in  section  317  of  the   old 
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(Patters  Dwarris  on  Statutes,  156, 157 ;  Wallace  agt.  Bermett^ 
41  Barb.y  92, 95, 96,  and  oases  there  cited;  Matter  of  Curser, 
89  N.  Z,  401). 

Part  two  of  the  present  Code  passed  the  legislature  May  6, 
1880.  Four  days  afterwards  (May  10,  1880)  chapter  245  of 
the  Laws  of  1880  was  passed.  By  its  first]  section  (subd.  4, 
page  369),  the  old  Code  was  repealed.  If  that  act  had 
contained  nothing  more,  very  clearly  the  whole  of  the  old 
section  317  would  have  been  swept  away.  It  did  not,  how- 
ever, stop  with  a  simple  repeal,  but  it  further  provided  (pages 
374,  375) :  "  Sec.  3.  The  repeal  effected  by  the  first  section  of 
this  act  is  subject  to  the  following  qualifications :  *  *  * 
8.  It  does  not  affect  the  right  of  a  prevailing  party  to  recover 
the  fees  of  referees  and  witnesses  and  his  other  necessary  dis- 
bursement* upon  the  reference  of  a  claim  against  a  decedent, 
as  provided  in  those  portions  of  the  Kevised  Statutes  left 
unrepealed  after  this  act  takes  effect." 

The  point  now  distinctly  presented  is,  do  the  words,  u  as 
provided  in  those  portions  of  the  Revised  Statutes  left  unre- 
pealed after  this  act  takes  effect,"  refer  to  "  the  fees  of  referees 
and  witnesses  and  his  other  necessary  disbursements,"  or  do 
they  refer  to  "  the  reference,"  of  which  the  reservation  also 
speaks  ?  In  other  words,  was  it  the  intention  of  the  clause 
to  retain  the  provision  in  old  section  317,  giving  referees'  fees 
and  other  disbursements  in  a  reference,  which  had  taken  place 
according  to  and  under  the  provisions  of  the  Revised  Statutes  ; 
or  did  it  intend  to  give  or  retain  referees'  fees  only  in  those 
cases  in  which  the  Revised  Statutes  gave  them  ?  Miller  agt. 
Miller  (32  Hun,  481)  and  Daggett  agt.  Mead  (11  Abb.  N.  C., 
116)  hold  to  the  latter  view.  Sutton  agt.  Newton  (2  How. 
\N.  &],  56)  and  Hall  agt.  Edmunds  (67  Flow.,  202)  to  the 
former.     Which  of  these  two  views  is  correct  ? 

Certainly,  as  Miller  agt.  Miller  is  a  decision  of  the  general 
erm  of  this  department,  it  should  be  followed  unless  it  is 
dearly  erroneous.  The  Code,  however,  has  been  so  often 
changed,  and  those  changes  are  so  often  hidden  in  the  maze 
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of  conflicting  statutes,  that  hardly  the  same  force  can  be 
attached  to  a  decision  as  to  its  precise  condition  upon  a 
single  point,  as  there  must  be  to  one  enunciating  a  legal 
principle.  Where  the  special  term  differs  in  the  former 
case,  and  such  difference  amounts  to  a  conviction,  it  cannot  be 
disrespectful  to  submit  to  the  appellate  tribunal  the  reasons 
of  a  dissent,  to  the  end  that  the  questions  in  dispute  may  be 
thoroughly  discussed  and  more  deliberately  considered.  When 
the  case  of  Sutton  agt.  Newton  was  decided,  the  attention  of 
the  judge  writing  this  opinion  was  directed  by  eminent  coun- 
sel, not  interested  in  that  case  and  occupying  a  judicial  posi- 
tion, to  Hall  agt.  Edmunds  and  the  various  statutes  therein 
referred  to,  as  being  a  better  exposition  of  those  statutes  than 
Miller  agt.  Miller.  A  careful  examination  of  the  question 
then  made  induced  the  decision  in  Sutton  agt.  Newton,  with 
the  conviction  that  the  view  expressed  in  the  opinion  was  so 
clear  that  the  question  should  be  again  presented  to  the  appel- 
late tribunal.  The  disbursements,  which  that  opinion  holds 
the  prevailing  party  in  that  case  was  entitled  to  as  mat- 
ter of  right,  were  also  properly  allowable  with  the  coete 
generally,  upon  the  ground  that  the  claim  had  been 
unreasonably  resisted,  and  therefore  no  possible  injustice 
could  be  done  by  giving  the  writer's  views  upon  the 
question  now  under  consideration.  The  point  now, 
however,  is  presented  somewhat  differently.  The  conclu- 
sion has  been  reached  in  this  case  that  the  claim  of  the  plain- 
tiff was  not  unreasonably  resisted,  and  therefore  the  propriety 
of  following  Miller  agt.  Miller  is  more  forcibly  presented 
than  it  was  in  Sutton  agt, Newton.  A  careful  study,  however, 
has  so  thoroughly  convinced  the  judge,  to  whom  the  present 
case  has  been  submitted,  that  the  decision  referred  to  cannot 
be  upheld,  that  he  has  been  constrained  to  follow  his  own 
convictions,  giving  his  reasons  therefor,  thus  submitting  the 
problem  to  the  appellate  tribunal,  whether  or  not  Miller  agt. 
Miller  shall  be  adhered  to.  The  question  is  certainly 
approached  with  feelings  of  the  highest  respect  for  the  mem- 
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ben  of  the  general  term,  and  with  the  conviction  that  they, 
in  common  with  the  writer,  have  no  other  desire  than  the 
attainment  of  right. 

Prior  to  an  analysis  of  the  saving  clause  in  the  repealing  act 
of  1880,  which  will  be  presently  attempted,  it  is  well  to  bear 
in  mind  what  has  been  established  in  the  preceding  part  of 
this  opinion,  to  wit :  1st.  By  the  old  Code  (§  317),  in  refer- 
ences of  the  character  of  the  present,  "  the  prevailing  party  " 
was  "  entitled  to  recover  the  fees  of  referees  and  witnesses 
and  other  necessary  disbursements  to  be  taxed  according  to 
law."  2d.  When  the  first  thirteen  chapters  of  our  present 
Code  took  effect,  by  the  repealing  act  of  1877  {chap.  417, 
Laws  1877),  section  317  was  continued  in  force.  3d.  When 
the  law  was  passed  (May  6,  1880)  adopting  the  remaining  nine 
chapters  of  the  present  Code,  said  section  317  was  still  in 
force.  It  also  remained  in  force  after  their  adoption,  because 
the  readoption  and  the  re-enactment  of  old  statutes  do  not,  in 
the  absence  of  a  clause  repealing  the  old,  or  of  an  express 
declaration  that  the  new  is  a  substitute  for  the  old,  abrogate 
them,  for  there  is  no  inconsistency ;  and  the  omission  to  re-en- 
act a  part  has  only  the  effect  to  allow  such  omitted  part  to 
stand  upon  its  original  enactment.  This  consequence,  and 
this  only,  followed  from  the  adoption  of  part  two  of  the  pre- 
sent Code.  Sections  1835,  1836  and  3216,  were  simply 
redeclarations  that  all  the  provisions  of  said  section  317,  except 
the  clause  providing  for  the  recovery  of  the  disbursements 
aforesaid,  should  be  in  force,  but  the  silence  of  our  law-makers 
in  the  chapters  referred  to  did  not  repeal  a  clear  and  positive 
provision  in  the  old  statute  upon  a  subject  which  the  new 
legislation  did  not  profess  to  touch.  In  other  words,  part 
two  of  the  Code  provided  for  the  recovery  of  costs  "  in  an 
action"  against  an  administrator  or  executor,  but  it  said 
nothing  about  the  old  section  317,  nor  about  "the  fees  of 
referees  and  witnesses  and  other  necessary  disbursements" 
which  such  section  gave  as  matter  of  "right "  to  "  the  prevail- 
ing party,"  when  "  any  claim  against  a  deceased  person  "  had 
Vol.  II        34 
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been  "  referred  pursuant  to  the  provisions  of  the  Revised 
Statutes."  Unless  there  was  an  intention  to  repeal,  there  was 
no  occasion  to  speak  —  silence  was  the  continuation  of  the 
old  law  (Potter's  Dwarris  on  Statutes,  156,  157;  Wallace 
agt.  Bennett,  41  Barb.,  92,  95,  96,  and  cases  there  cited; 
Matter  of  Curser,  89  N.  T.  401). 

We  now  understand  the  situation  of  the  question  under 
discussion,  when  four  days  after  the  adoption  by  the  legislature 
of  part  two  of  the  present  Code,  that  body  passed  the  repealing 
act  of  1880.  The  effect  produced  by  the  adoption  of  the  nine 
concluding  chapters  of  the  present  Code  was  the  preservation 
of  the  old  rule  in  regard  to  costs  "  in  an  action, "  against  an 
administrator  or  executor.  For  the  purpose  of  maintaining 
such  old  rule  the  existence  of  the  old  section  317  was  no 
longer  necessary — sections  1835,  1836  and  3246  were  full  and 
ample  to  effect  that  object.  The  old  section  was  therefore 
repealed,  but  when  that  was  done  it  became  necessary,  unless 
its  total  repeal  was  intended,  to  declare  the  fate  of  the 
remaining  portion  of  such  section,  in  regard  to  which  absolute 
silence  had  up  to  that  time  been  maintained.  It  was  therefore 
expressly  further  said  that  such  repeal  did  "not  affect  the 
right  of  a  prevailing  party  to  recover  the  fees  of  referees  and 
witnesses  and  his  other  necessary  disbursements  upon  the 
reference  of  a  claim  against  a  decedent,  as  provided  in  those 
portions  of  the  Revised  Statutes  left  unrepealed  after  this  act 
takes  effect."  Can  anything  be  plainer?  It  was  not  the 
power  to  award  "  costs  "  in  certain  cases  upon  the  establishment 
of  sundry  other  facts,  which  was  to  remain  unaffected,  but  the 
"right"  (i.  e.y  the  award  thereof  as  a  consequence  of  the 
recovery),  to  "  the  fees  of  referees  and  witnesses  and  his  other 
necessary  disbursements"  by  the  prevailing  party.  The  exact 
similiarity  of  the  language  of  the  saving  clause  of  the  repealing 
act  just  quoted  with  that  of  section  317  aforesaid  proves  that 
the  framer  of  such  saving  clause  penned  it  with  his  eye  upon 
the  provision  of  the  section  we  are  discussing.  The  identity 
of  the  language  used  by  both  can  be  accounted  for  upon  no 
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other  hypothesis.  When,  therefore,  in  order  to  specify  in 
what  cases  the  "  right "  to  snch  disbursements  was  given,  there 
were  added  to  those  giving  them,  these  further  and  additional 
words,  to  wit,  "upon  the  reference  of  a  claim  against  a 
decedent,  as  provided  in  those  parts  of  the  Revised  Statutes 
left  unrepealed  after  this  act  takes  effect,"  the  meaning  was 
unmistakable.  It  was  not  the  right  to  sundry  disbursements, 
given  by  the  Revised  Statutes,  which  was  preserved,  but 
the  "right  of  a  prevailing  party  *  *  *  upon  the 
reference  of  a  claim  against  a  decedent,  as  provided  in 
those  portions  of  the  Revised  Statutes  left  unrepealed,"  to 
the  particular  disbursements  specified  in  the  repealing  act, 
was  retained.  If  there  was  nothing  to  guide  us  but  the  words 
and  structure  of  the  sentence  the  meaning  would  be  unmis- 
takable. When,  however,  we  add  to  the  language  used  the 
further  arguments  that  the  Revised  Statutes  never,  on  such  a 
reference,  gave  either  costs  or  disbursements  to  the  prevailing 
party  as  a  " right"  but  only  empowered  the  court  in  its  dis- 
cretion, upon  certain  facts  being  proved,  to  give  "costs" 
generally,  and  that  the  section  of  the  Revised  Statutes  (2 
£dm.  ed.y  91,  sec.  37)  which  gave  to  courts  in  references  of 
this  character  the  "  power  to  adjudge  costs,  as  in  actions 
against  executors"  was,  with  the  entire  section  which  con- 
tained it,  expressly  retained  and  preserved  by  the  same 
repealing  act  (chap.  245,  Laxos  of  1S8Q,  sub.  3  of  sec.  1, 
p.  368),  the  meaning  becomes  too  clear  for  discussion.  Under 
such  circumstances  to  say,  as  was  hastily  said  in  Miller  agt. 
Miller  (32  /Tun,  481),  that  the  sentence  in  the  repealing  act 
"  has  reference  simply  to  provisions  of  the  Revised  Statutes,'1 
is  to  declare  that  such  sentence  has  no  meaning  whatever. 
An  exception  is  only  necessary  when  without  it  the  thing 
excepted  would  be  affected.      If    any  part  of  the  Revised 

Statutes,  left  unrepealed  by  the  repealing  act,  gave  the  dis- 
rarsements  saved  by  such  act,  it  was  unnecessary  to  declare 
hat  such  part  of  the  Revised  Statutes  was  unaffected  by 

ie  repeal.      To  make  that  declaration  is  equivalent  to  an 
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announcement  that  what  is  in  fact  unrepealed  is  unrepealed. 
Neither  could  the  clause  have  been  intended  to  preserve  the 
"right"  to  disbursements  given  by  the  Revised   Statutes, 
because  such  statutes,  neither  then  or  at  any  time,  gave  them ; 
nor  could  its  intent  have  been  to  preserve  the  power  in  the 
court  to  award  such  disbursements  as  a  part  of  the  costs  in 
those  cases  in  which,  if  it  had  been  an  action,  they  could  have 
awarded  them,  because  the  power  "  to  adjudge  costs,  as  in 
actions  against  executors,"  was  expressly  retained  by  the  same 
act ;  and  as  the  right  to  the  disbursements  specified  in  the 
saving  clause  of  the  repealing  act,  together  with  others,  fol- 
lowed the  right  to  costs  in  an  action  of  which  they  form  a 
part  (Code,   sec.   3256),   it   was  unnecessary  to  say   a  word 
further  upon  that  subject.     Unless,  therefore,  the  court  is 
prepared  to  say  that  the  clause  is  wholly  useless,  it  must  be 
held,  as  its  plain  language  clearly  requires,  that  the  referee's 
fees,  the  witnesses  fees  and  disbursements,  are  still  recoverable 
by  the  prevailing  party  in  a  reference  of  this  character  as  they 
have  been  for  many  years.     The  equity  of  protecting  a  suc- 
cessful  party    against    his   necessary    disbursements  in  the 
establishment  of  his  claim,  which  are  often  greater  than  the 
recovery,  was  as  great  when  the  act  of  1880  was  passed  as  it 
had   ever  been.     No  complaint  had  been  made  against  its 
wisdom  ;  and  when  the  right  to  recover  sundry  disbursements 
is  plainly  and  unmistakably  retained  or  given,  it  is  not  a  wise 
exercise  of  judicial  power  to  render  inoperative  clear  words, 
even  though  in  the  attempted  preservation  or  gift  a  reference 
was  made  to  a  wrong  statute,  as  the  one  previously  conferring  . 
the  same  right  (The  People  agt.  Lucas.  25  Hun,  610,  see  611). 
No  one  can  doubt  that  the  intention  was  to  preserve  "  the 
right  of  a  prevailing  party  to  recover  the  fees  of  referees  and 
witnesses  and  his  other  necessary  disbursements  upon  the 
reference  of  a  claim  against  a  decedent,"  for  the  act  so  declares 
and  the  exact  words  have  just  been  quoted.     If  the  grammat- 
ical construction  of  the  sentence  giving  them  is,  as  the  general 
term  assumed  in  Miller  agt.  Miller,  that  the  framer  of  the 
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clause  supposed  they  were  given  by  the  Revised  Statutes,  and 
therefore  made  the  section  to  read  as  if  the  Revised  Statutes 
gave  them,  that  mistake  could  not  nullify  their  effect.  The 
"right"  to  such  disbursements,  as  one  flowing  from  the 
recovery,  as  distinguished  from  the  power  to  award  them,  is 
preserved,  and  courts  should  so  hold  without  attempting  to 
nullify  them  by  a  strained  construction  which  makes  the  sen- 
tence meaningless.  But  there  was  no  such  mistake.  The 
Revised  Statutes,  it  is  true,  gave  the  court  power  to  award 
"oosts"  and  that  was  preserved,  as  is  elsewhere  shown,  in  the 
same  act,  but  they  never  gave  "  the  right "  to  such  "  costs " 
upon  a  recovery,  and  there  never  was  any  pretense  of  the 
power  to  award  any  disbursements  without  awarding  costs 
generally  in  a  proceeding  of  this  character  until  section  317 
of  the  old  Code  gave  such  disbursements  as  a  "right"  to 
u  the  prevailing  party.  In  construing  a  statute  it  is  to  be 
assumed  that  the  legislature  knew  the  exact  status  of  the 
statutes,  and  therefore,  when  they  gave  or  retained  the  "right " 
of  "the  prevailing  party"  to  them,  and  used  the  exact  words 
of  the  statute  which  originally  gave  them,  they  meant  to  pre- 
serve them  as  there  given ;  and  the  reference  to  the  Revised 
Statutes  is  to  them  as  giving  the  mode  of  procedure  —  the 
reference  —  and  not  the  disbursements,  which  are  retained. 
The  excepting  and  saving  clause  of  the  repealing  act  is  too 
clear  for  doubt.  Its  author  evidently  wrote  it,  as  before  stated, 
with  an  open  eye  resting  upon  section  317  of  the  old  Code. 
This  the  identity  of  the  language  proves,  and  that  both  give 
the  same  disbursements  is,  as  it  seems  to  me,  too  clear  for 
discussion  and  debate. 

The  opinion  would  close  at  this  point  if  the  counsel  of  the 
defendant  had  not,  as  he  properly  did,  called  the  attention  of 
the  court  to  the  opinion  of  judge  Bockes  in  the  unreported 
case  of  Dodd  agt.  Dodd  (decided  by  the  general  term  of  this 
department),  in  which  the  writer  of  this  opinion  as  a  member 
of  such  court  concurred.  The  fact,  however,  that  the  judge 
to  whom  this  case  has  been  submitted  has  once  given   an 
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opinion  to  the  contrary  of  that  herein  expressed,  is  no  answer 
to  the  arguments  now  presented.  Nay,  duty  requires  him  to 
correct  and  point  out  his  own  error  with  the  same  freedom 
and  candor  that  he  would  exercise  were  he  dealing  with  the 
supposed  error  of  another. 

The  explanation  is  simple.  Dodd  agt.  Dodd  was  not  a  case 
argued  orally.  It  was  submitted  to  the  court  upon  the  printed 
case  and  points.  Mr.  D.  S.  Potter  was  counsel  for  the  plain- 
tiff, and  Mr.  P.  C.  Ford  for  the  defendant.  The  special  term 
(judge  J.  Potter  presiding)  had  allowed  the  plaintiff  full  costs 
upon  the  ground  that  the  claim  had  been  unreasonably 
resisted.  In  his  points  (and  they  are  now  before  the  writer) 
the  counsel  for  the  plaintiff  nowhere  discusses  the  question  of 
his  right  to  disbursements  under  section  317  of  the  old  Code, 
nor  is  any  reference  made  to  the  repealing  act  of  1877  nor  to 
that  of  1880.  The  aim  of  the  points  is  to  show  that  "costs 
are  in  the  discretion  of  the  court,"  and  that  they  were  in 
the  discretion  of  the  court  because  the  Revised  Statutes  gave 
the  court  the  power  to  "  adjudge  costs  as  in  actions  against 
executors,"  and  also  because  the  reference  was  a  "  special  pro- 
ceeding," and  not  "an  action."  He  further  claimed  that 
"  section  3240  of  the  Code  provides  expressly  that  costs  in  a 
special  proceeding,  not  specially  regulated  by  the  Code  itself, 
may  be  awarded  to  any  party  in  the  discretion  of  the  court. 
Costs  being  in  the  discretion  of  the  court  to  give  or  withhold, 
the  appellate  court  will  not  reconsider  the  question."  The 
points  then  proceed  to  argue  that  the  discretion  of  the  special 
term  was  wisely  exercised. 

The  counsel  for  the  defendant  argues  in  his  points  (they 
are  also  before  the  writer)  that  costs  should  hot  have  been 
allowed  because,  among  other  reasons  stated,  the  claim  was 
not  unreasonably  resisted.  There  is  no  allusion  to  the  right 
to  disbursements  except  this :  "  Under  the  old  Code,  the  pre- 
vailing party  in  such  proceedings  was  entitled  to  recover  his 
disbursements,  even  though  he  might  not  be  entitled  to  costs ; 
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but  this  provision  has  been  omitted  in  the  new  Code,  so  that 
disbursements  mast  now  follow  costs." 

The  case  was  assigned  to  brother  Bookks  to  examine.  The 
plaintiff,  as  has  been  said,  did  not  claim  disbursements  apart 
from  costs,  and  made  no  allusion  to  the  condition  of  the  law 
upon  the  subject.  The  defendant,  also,  did  not  refer  to  the 
statutes  at  all,  and  only  insisted  that  no  disbursements  sepa- 
rate from  costs  could  be  recovered. because  the  provision  in 
the  old  Code  giving  them  had  "  been  omitted  in  the  new  Code." 
The  learned  and  careful  judge,  to  whom  the  case  was  com- 
mitted for  examination,  was  thus  easily  led  into  error. 
Through  several  pages  in  an  exhaustive  opinion  he  demon- 
strates that  the  plaintiff  should  not  recover  costs.  When  he 
reaches  the  question  of  disbursements,  having  been  thrown  off 
his  guard  by  the  want  of  presentation  of  that  question  by  the 
plaintiff's  counsel,  he  simply  adopts  the  erroneous  view  of 
defendant's  counsel,  saying :  i%  Under  the  former  Code  (sec* 
317)  the  plaintiff  would  have  been  entitled  to  recover  'the 
fees  of  the  referee  and  witnesses  and  other  necessary  disburse- 
ments to  be  taxed  according  to  law,'  although  not  entitled  to 
full  costs,  as  in  an  action  {Penkernelli  agt.  Bischoffi,  2  Abb. 
K  a,  107 ;  PovoeU  agt.  Ft~y,  19  Him,  600).  Such  allowance 
would  seem  unjust  in  a  case  like  the  present,  when  the  entire 
contest  was  over  an  item  found  to  be  fictitious.  But  the 
clause  of  section  317  of  the  former  Code  above  cited  is  omitted 
from  section  1836  of  the  Code  of  Civil  Procedure,  which 
latter  section  supersedes  the  former  and  controls  the  case  now 
before  us  {See*  also,  sec.  3246)."  This  is  all  the  opinion  says 
upon  the  question. 

The  conclusion  stated  by  the  judge,  that  the  omission  from 
the  new  Code  was  a  repeal  of  the  clause  giving  disbursements 
in  a  reference  of  this  character  as  a  matter  of  "  right,"  was 
erroneous,  as  has  been  shown.  It  looked  plausible,  and  it  was 
in  the  points  submitted  an  unamtroverted  proposition .  Errors 
in  judges,  into  which  they  are  sometimes  led  by  the  oversight 
of  counsel,  are  pardonable.    A  judge  is  a  man,  liable  to  err, 


■  j 


272  HOWARDS  PRACTICE  REPORTS. 

Nelson  agt.  Tenney. 

» 

and  when  so  learned  and  acute  a  jurist  as  judge  Bookes  fell 
into  this  error,  it  was  but  reasonable  to  suppose  that  another 
judge,  who  had  the  same  reasons  to  err,  and  to  those  in  addi- 
tion the  opinion  of  a  learned  judicial  brother  sustaining  the 
same  error,  would  concur- 
Under  the  circumstances  narrated  the  concurrence  of  the 
writer  in  Dodd  agt.  Dodd  was  given.  None  of  the  questions 
which  have  been  considered  were  discussed.  Nay,  the  counsel 
for  the  plaintiff  by  his  silence,  and  by  his  line  of  argument, 
conceded  that  the  disbursements  apart  from  the  costs  were 
not  recoverable  ;  and  a  brother  judge,  who  had  examined  the 
question  fell  into  an  error.  The  opinion  of  judge  Bockes 
was  carefully  read  upon  the  main  question  discussed,  but  that 
in  regard  to  disbursements,  substantially  conceded  in  the 
pointe>  was  not  considered  as  it  should  have  been.  The  case 
had  been  entirely  forgotten  when  the  opinion  in  Sutton  agt. 
Newton  was  written.  Had  it  been  remembered,  it  would  not 
have  changed  the  result,  but  would  only  have  induced  the 
fuller,  and  it  is  hoped  more  satisfactory,  discussion  of  the 
qnestion,  which  has  now  been  attempted. 

The  motion  for  costs  generally  and  for  an  extra  allowance 
must  be  denied,  but  the  order  should  provide  that  the  plain- 
tiff shall  recover  the  fees  of  the  referee  and  witnesses  and  his 
other  necessary  disbursements,  to  be  taxed  according  to  law. 


SUPEEME  COURT. 

Alfred  Nelson,  as  executor,  &c,  of  Franz  O.  Ericson, 
deceased,  respondent,  agt.  Sutherland  Tenney,  as  assignee 
of  Alexander  H.  FrNDLAY,  appellant. 

Assignment  —  Surviving  partner  —  No  power  without  content  and  concurrence 
of  t?ie  representative  of  deceased  partner  to  make  assignment  for  benefit  of 
creditors  of  the  firm  with  preferences — When  court  of  equity  wiU  take  posses- 
sion  of  estate  and  appoint  receiver, 

X  surviving  partner  has  no  power  without  •the  consent  and  concurrence  of 
the  representatives  of  the  deceased  partners  to  make  an  assignment  to  a 
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trustee  for  the  benefit  of  creditors  of  the  firm,  and  to  create  preferences 
among  the  creditors  by  such  an  assignment ;  and  the  attempt  to  do 
that  is  such  an  abuse  of  the  surviving  partner's  powers  as  justifies  the 
representatives  of  the  deceased  partner  in  applying  to  a  court  of  equity 
to  take  possession  of  the  estate  by  a  receiver. 

First  Department,  General  Term,  July,  1885. 

Before  Davis,  P.  J.,  Brady  and  Daniels,  J  J. 

Appeal  from  order  of  the  special  term  appointing  a  receiver. 

John  Lindlexf)  for  appellant. 

Francis  Forbes,  for  respondent. 

Davis,  P.  «/.  —  This  action  is  brought  by  Alfred  Nelson, 
as  executor  of  the  last  will  and  testament  of  Franz  Oscar  Eric- 
son,  to  set  aside  an  assignment  with  preferences  made  by 
Alexander  D.  Findlay  to  the  appellant  Tenney.  Findlay  and 
Ericson  were  copartners,  carrying  on  the  business  of  tailors  in 
the  city  of  New  York,  under  certain  articles  of  partnership,  a 
copy  of  which  is  annexed  to  the  complaint.  On  the  22d  of 
Jane,  1884,  Ericson  died,  leaving  Findlay  him  surviving,  and 
leaving  a  last  will  and  testament  which  nominated  the  plain- 
tiff, Alfred  Nelson,  as  executor,  and  which  was  subsequently 
probated,  and  letters  testamentary  thereon  were  duly  issued  to 
the  plaintiff.  Findlay,  as  surviving  partner,  continued  in 
possession  of  the  store  and  the  stock  in  trade,  and  managed 
and  carried  on  the  business  for  the  purpose  of  disposing  of  the 
stock  and  collecting  the  debts  owing  to  the  firm  until  the  20th 
day  of  August,  1884,  at  which  time  he  made  an  assignment 
to  the  appellant  Tenney  without  consultation  with  the  execu- 
tor and  without  his  consent.  The  assignment  prefers  two 
creditors  of  the  firm  in  the  sum  of  $4,500,  and  directs  that 
after  their  payment  the  surplus  in  hand  be  applied  to  the 
payment  of  the  other  debts  of  the  firm  ratably  to  their  several 
amounts.  The  appellant  accepted  the  trusts  of  the  assign- 
ment and  took  possession  of  the  property.  The  appellant 
demurred  to  the  complaint,  and  the  order  appealed  from 
was  made  upon  the  pleadings  and  upon  affidavits. 
Vol.  II        35 
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Two  questions  have  been  argued  on  this  appeal,  first, 
whether  the  surviving  partner  of  a  firm  ha6  power  to  make 
an  assignment  of  the  firm's  assets  to  a  trustee  creating  prefer- 
ences among  the  creditors,  and,  secondly,  whether  the  executor 
or  administrator  of  a  deceased  partner  can  maintain  an  action 
to  set  aside  such  an  assignment. 

As  to  the  first  of  these  questions,  we  are  of  opinion  upon 
a  careful  examination  of  the  authorities  that  a  surviving 
partner  has  no  power,  without  the  consent  and  concurrence 
of  the  representatives  of  the  deceased  partner,  to  make  an 
assignment  to  a  trustee  for  the  benefit  of  the  creditors  of  the 
firm,  and  to  create  preferences  among  the  creditors  by  such 
an  assignment.  Whether  it  can  be  done  with  such  assent  is  a 
question  not  now  before  us.  It  is  undoubtedly  true  that  a 
surviving  partner  takes  by  virtue  of  his  title  as  partner  the 
assets  of  the  firm  with  authority,  for  the  purpose  of  closing 
up  the  affairs  of  the  partnership,  to  sell  and  dispose  of  or  col- 
lect the  same  and  convert  them  into  money  and  apply  the 
same  in  payment  of  the  partnership  debts  (Cottyer  on  Part,, 
sees.  123-129 ;  3  Kent,  37;  1  Parsons  on  Cont.,  183;  Story 
on  Pa/rL,  sec.  346)  ;  and  in  doing  this  he  has  the  right,  in  the 
exercise  of  his  discretion,  to  pay  the  debts  of  the  firm  in  fuli 
or  in  part  in  such  order  as  he  shall  deem  just  and  equitable, 
although  his  doing  so  may  operate  to  give  preference  to  the 
creditors  whom  he  thus  pays.  That  this  is  the  law  must  be 
regarded  as  settled  in  this  state  by  Loeschigk  agt.  Hadfield 
(51  N.  T.,  660,  reported  below,  5  Robt,  26;  19  Abb.  /V., 
169),  and  Cushman  agt.  Addison  (52  N.  T.,  628). 

In  doing  this  he  is  acting  in  pursuance  of  the  authority 
existing  in  him  as  surviving  partner.  He  is  liable,  both  as 
surviving  partner  and  individually,  for  all  the  partnership 
debts,  and,  his  right  to  the  possession  and  control  of  the 
property  for  the  purpose  of  paying  and  extinguishing  the 
copartnership  debts  entitles  him  to  the  exercise  of  his  own 
discretion  in  the  application  of  the  assets  or  other  proceeds 
for  that  purpose  (Egbert  agt.  Wood,  3  Paige,  517).     He  is  no 
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more  a  trustee  in  any  strict  sense  of  that  term  for  the  credit- 
ors of  tl^  firm  than  is  any  other  debtor  for  his  creditors, 
and  their  remedies  against  him  in  the  collection  of  the  debts 
of  the  firm  are  precisely  the  same  as  those  which  existed 
against  the  firm  prior  to  its  dissolution  by  the  death  of  one 
of  its  members.     But  as  between  him  and  the  representative 
of  the  deceased  partner,  a  clear  and  well  defined  trust  exists 
which  devolves  upon  him  duties  and  obligations  in  respect 
of  the  disposition  and  application  of  the  assets  of  the  firm 
and  their  proceeds  which  equity  recognizes,  and  when  abused 
or  evaded  will   interpose   to  enforce.      The  duties  of  that 
trust  are  not  such  that  they  cannot  be  performed  by  agents, 
servants  or  attorneys  acting  under  his  control  or  direction. 
He  may,  therefore,  employ  clerks  and  attorneys  and  authorize 
them  to  act  for  him  and  on  his  behalf  in  performing  those 
duties,  precisely  as  the  firm  might  have  done  for  the  pur- 
pose of  closing  its  affairs.     But  it  is  a  very  different  question 
whether  he  can  by  an  assignment  of  the  property  of  the 
firm  transfer   the  trust  to   another  trustee  in  the  manner 
attempted   to   be   done  in   this  case,   imposing    upon   that 
trustee  duties   which   operate    as    preferences    among    the 
creditors  of  the  firm  and  over  which  the  surviving  partner 
has  no  control.     Such  an  act  is  an  entire  abnegation  of  the 
duties  of  the  trust  existing  between  himself  and  the  repre- 
sentatives of  the  deceased  partner,  and  if  it  be  attempted  to 
be  done  without  the  consent  of  such  representatives  equity 
will,  we  think,  step  in  to  prevent  the  consummation  of  the 
attempt,  and  take  possession  of   the   property  through   its 
receiver,  for  the  purpose  of  distribution  among  the  creditors 
in  such  manner  as  shall  be  just  and  equitable. 

The  plaintiff  in  this  case  is  the  sole  representative  of  the 
deceased  partner,  as  executor  of  his  last  will  and  testament. 
He  shows  that  the  assignment  by  the  surviving  partner  was 
made  without  consultation  with  him,  and  without  his  knowl- 
edge or  assent ;  and  that  he  has  transferred  the  entire  remain- 
ing assets  of  the  firm  to  the  appellant,  and  thereby  sought  to 
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transfer  to  him  the  duties  of  the  trust  existing  between  the 
surviving  partner  and  the  executor.  In  such  a  case^Eve  think 
a  court  of  equity  has  a  clear  right  to  intervene  and,  by  the 
appointment  of  a  receiver,  proceed  to  close  up  the  business 
of  the  copartnership,  and  discharge  its  duties  in  such  manner 
as  will  protect  the  rights  of  the  legal  representatives  of  the 
deceased  partner.  This  must  be  the  result,  we  think,  spring- 
ing out  of  the  general  rule  as  laid  down  by  Mr.  justice  Stoby, 
in  Story  on  Partnership  {sec.  344),  where  he  says,  after  speak- 
ing of  the  general  powers  of  receivers :  "  However,  if  there 
be  any  danger  of  abuse  or  positive  misapplication  of  funds 
by  the  surviving  partner,  a  court  of  equity  will  interpoee  and 
restrain  it  by  injunction,  and  even  appoint  a  receiver  upon 
the  application  of  the  representatives  of  the  deceased." 

The  surviving  partner,  being  a  trustee  for  the  settlement  of 
the  estate  as  between  himself  and  the  personal  representatives 
of  the  deceased  partner,  cannot  pass  his  whole  duty  over  to 
another  trustee  without  the  consent  of  such  representatives, 
and  the  attempt  to  do  that  is,  in  our  judgment,  such  an  abuse 
of  his  powers  and  duties  as  justifies  the  representatives  of  the 
deceased  partner  in  applying  to  a  court  of  equity  to  take  pos- 
session of  the  estate  by  a  receiver.  It  is  an  attempt  to  escape 
from  his  obligations  as  a  trustee  for  such  personal  representa- 
tive. In  disposing  of  this  appeal  we  are  not  called  upon, 
and  therefore  do  not  pass  upon  the  question  whether  such 
an  assignment  is  valid  as  between  the  surviving  partner  and 
the  creditors  of  the  firm.  That  question  depends  upon  other 
principles,  and,  besides,  no  such  creditor  is  a  party  to  this 
action,  and  the  plaintiff  does  not  represent  such  creditors. 
We  think,  however,  enough  was  shown  in  this  case  to  justify 
the  court  below  in  making  the  order  appealed  from,  appoint- 
ing a  receiver,  and  therefore  the  order  should  be  affirmed, 
with  the  usual  costs,  to  abide  the  event  of  the  suit. 

Daniels.  J.,  concurs. 
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N.  T.  COMMON  PLEAS. 

Solomon  L.  Pakas,  respondent,  agt.  Mary  Racy,  an  infant, 

<fec,  appellant. 

Replevin — When  it  cannot  be  maintained  —  Erroneous  verdict  not  cured  by 
judgment  —  An  infanfs  contract  voidable. 

To  entitle  a  party  to  maintain  a  replevin  he  must  have  had  title  to  the 
property  or  the  possession  of  it,  or  at  least  the  right  of  possession. 

Where  the  plaintiff's  claim  to  the  right  of  possession  is  founded  upon 
an  agreement  alleged  to  have  been  made  with  the  defendant,  who  is  an 
infant,  such  alleged  agreement  being  that  if  the  horse,  Ac.,  was  awarded 
to  her  she  would  give  it  to  the  plaintiff: 

Held,  that  such  agreement,  if  it  had  been  made,  was  voidable,  and  the 
horse  having  been  awarded  to  be  delivered  to  her,  the  plaintiff,  under 
such  an  agreement,  had  no  right  to  the  possession  of  it. 

In  a  replevin  suit  the  verdict  of  the  jury  should  fix  the  value  of  the 
property  at  the  time  of  the  trial,  as  required  by  the  statute.  This 
omission  cannot  be  supplied  by  the  eourt  by  inserting  in  the  Judgment 
a  sum  of  money  as  the  value  of  the  property. 

General  Term,  June^  1885. 

Before  Daly,  (7. «/.,  and  Allen,  J. 

William  A.  Keder  and  Jacob  Gross  for  appellant. 

Simon  Greenbaum,  for  respondent. 

Allen,  J.  —  This  is  an  appeal  from  a  judgment  rendered 
on  the  verdict  of  the  jury  in  the  district  court  of  the  city  of 
New  York  for  the  seventh  judicial  district.  This  action, 
which  is  an  action  of  replevin,  was  brought  to  recover  posses- 
sion of  one  black  horse,  saddle  and  bridle,  to  which  the 
plaintiff  claims  title.  The  jury,  under  the  direction  of  the 
eourt,  returned  a  general  veidict  for  the  plaintiff,  but  did  not 
assess  the  value  of  the  property  claimed  nor  award  damages 
for  its  detention.     On  this  verdict  the  court  rendered  judg- 
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ment  for  the  return  of  the  property,  and  assessed  its  value  at 
the  sum  of  $150. 

The  defendant  received  the  property  in  question  from  the 
Olympian  Club.  It  appears  that  the  Olympian  Olub  awarded 
it  to  her  as  a  prize  for  the  representation  of  the  statue  of  the 
"  Goddess  of  liberty  enlightening  the  world,"  in  which 
representation  Miss  Racy,  the  defendant,  represented  the 
goddess  of  liberty.  The  award  by  the  committee  of  the 
Olympian  Club,  as  appears  from  the  testimony,  was  in  this 
form  :  "  Horse,  saddle  and  bridle  awarded  to  the  Bartholdi 
statue,  Miss  Racy." 

The  plaintiff  claims  title  to  the  property  under  an  agree- 
ment alleged  to  have  been  made  by  him  with  the  defendant 
that  in  the  event  of  her  winning  the  prize  she  would  give  the 
property  to  him.  We  think  the  plaintiff  has  no  cause  of 
action.  The  Olympian  Club  delivered  the  property  to  the 
defendant,  and  parted  with  its  title  to  her  for  the  purpose  of 
conveying  that  title.  The  plaintiff  never  had  title  to  the 
property,  nor  the  possession  of  it,  nor  the  right  of  possession. 
One  of  these  conditions  at  least  was  indispensable  to  authorize 
the  plaintiff  to  maintain  a  replevin. 

The  plaintiff's  claim  to  the  right  of  possession  is  founded 
upon  an  agreement  alleged  to  have  been  made  with  the 
defendant,  who  is  an  infant,  which  agreement,  therefore,  is 
voidable  at  her  election,  and  she  did  so  elect,  by  pleading  her 
infancy  as  a  defense  to  the  action  {Tyler  on  Infancy  and 
Coverture,  p.  76). 

The  alleged  agreement  was  that  if  the  horse  was  awarded 
to  her,  she  would  give  it  to  the  plaintiff.  She  denied  any 
such  agreement,  but  if  it  had  been  made,  it  was  voidable  ; 
and  the  horse  having  been  awarded  to  be  delivered  to  her, 
the  plaintiff,  under  such  an  agreement,  had  no  right  to  the 
possession  of  it. 

Apart  from  the  question  of  the  right  of  the  plaintiff  to 
recover  in  this  action,  it  is  clear  that  the  judgment  is  irregular. 
The  verdict  of  the  jury  should  have  fixed  the  value  of  the 
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property,  at  the  time  of  the  trial,  as  required  by  the  statute. 
The  court  cannot  snpply  the  omission  by  inserting  in  the 
judgment  a  sum  of  money  as  the  value  of  the  property. 

The  judgment  should  be  reversed,  with  costs. 

Daly,  C.  J.,  concurred. 


SUPREME  COURT. 
James  P.  Van  Wyck  asrt.  Adolph  Horowitz. 


Injunction —  Trademark —  TJie  right  of  a  party  to  use  another  '*  name  upon 

his  cards,  &c.,  by  saying  "  late  icilh,"  &c. 

A  person  who  has  been  a  hired  workman  of  another,  a  mere  employe  for 
ft  time,  afterwards  engaging  in  the  same  business  of  his  former 
employer  and  occupying  a  store  in  the  same  city,  has  no  right  to  use 
the  name  of  such  former  employer  upon  his  cards,  signs,  &c,  by  saying 
"late  with/'  &c.,  and  such  use  will  be  restrained  by  injunction. 

Ulster  Special  Term,  June,  1885. 
Motion  to  continue  injunction. 
F*  J*  Collier,  for  plaintiff. 
J.  Rider  Cody,  for  defendant. 

We8tbrook,  «/". —  The  plaintiff  James  P.  Van  Wyck,  who 
k  the  owner  of  a  watch  and  jewelry  store  and  business  in  the 
city  of  Hudson,  asks  for  the  continuation  of  an  injunction 
restraining  the  defendant  Adolph  Horowitz,  who  is  the  pro- 
prietor of  a  similar  and  rival  establishment  in  the  same  city 
and  in  the  same  street,  from  using  the  plaintiff's  name  in  and 
upon  his  advertisement^  and  signs  so  as  to  draw  to  his  own 
store  customers  and  business  from  that  of  the  plaintiff. 

As  to  the  substantial  facts  there  is  no  dispute.  The  defend- 
ant in  his  answer  admits  and  alleges  "  that  the  plaintiff  above 
lamed  occupies  as  a  jewelry  store  in  said  city  of  Hudson  the 
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ground  floor  of  a  building  upon  Warren  street  in  said  city, 
which  has  been  for  many  years  last  past  used  as  a  jewelry 
store  and  has  a  distinctive  and  well  known  repute  as  such. 
That  said  building  is  next  to  a  large  and  prominent  structure 
known  and  used  as  a  Presbyterian  church,  which  stands  to  the 
east  of  plaintiff's  said  store  facing  a  public  square  in  6aid  city, 
known  as  Central  square.  That  plaintiff  had  displayed  at  and 
for  a  longtime  prior  to  the  commencement  of  this  action  upon 
the  front  of  his  said  store  a  large  wooden  sign  upon  which 
are  plainly  painted  the  words  James  P.  Van  Wyck." 

The  defendant  then  proceeds  to  say  that  he  never  resided 
in  Hudson  prior  to  November  1,  1883,  and  that  from  that 
date  to  May  1,  1885,  he  was  employed  by  the  plaintiff  as  a 
workman  upon  jewelry  and  in  the  repair  of  watches.  That 
he  thus  became  acquainted  with  plaintiff's  customers,  many 
of  whom  do  not  know  his  name,  and  that  to  inform  such  cus- 
tomers and  the  public  generally  who  it  was  that  had  opened 
a  new  store  of  a  character  similar  to  that  kept  by  the  plaintiff, 
he  had  in  his  cards  and  advertisements  declaring  his  business, 
and  upon  a  sign  in  his  store  placed  the  words  "late  with 
James  P.  Van  Wyck"  It  is  this  use  of  his  name  by  the 
defendant  which  the  plaintiff  seeks  to  restrain. 

It  will  be  observed  that  the  answer  of  the  defendant  make9 
no  secret  of  his  intent,  which  evidently  is  to  connect  himself 
with  the  reputation  of  the  plaintiff  and  his  business,  and  thus 
divert  to  himself  a  part  of  the  patronage  which  the  reputation 
of  the  plaintiff's  establishment  attracts  to  it.  The  statement 
of  the  case  evokes  instant  condemnation  from  the  hearer,  and 
an  analysis  of  the  thoughts  which  produce  such  instantaneous 
conclusions  will  show  that  it  rests  upon  sound  legal  principles 
as  well  as  upon  the  conscience  of  the  hearer. 

The  defendant  concedes  that  the  plaintiff's  name  is  of  value 
to  the  business  of  a  jeweler  and  watchmaker  in  the  city  of 
Hudson.  It  is,  and  has  been  for  many  years  displayed  as  a 
conspicuous  sign,  upon  a  conspicuous  building,  located  in  a 
central  spot  in  the  city,  and  made  still  more  conspicuons  by 
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a  large  church  facing  a  public  square,  in  which  the  plaintiff 
carries  on  such  a  business.  Conceding  the  valne  of  that  name, 
that  of  the  plaintiff,  to  the  business  in  which  both  of  these 
parties  are  engaged,  is  its  owner,  who  has  given  it  snch  pub- 
licity by  years  of  attention  to  his  calling  and  pursuit,  and  by 
the  expenditure  of  large  sums  of  money  in  maintaining  so 
expensive  and  conspicuous  an  establishment,  in  so  prominent 
a  point  in  the  city  of  Hudson,  entitled  to  its  full  benefit  and 
value,  or  can  the  defendant  turn  a  part  of  its  benefit  and 
value  to  himself  by  coupling  it  with  that  of  his  own  ? 

The  question  is  not  difficult.  That  which  belongs  to  a 
person  is  his  own,  and  nothing  is  more  completely  the  prop- 
erty of  a  man  than  his  name.  No  person  can  use  it  without 
its  owner's  consent,  and  the  use  of  that  of  the  plaintiff's  to 
make  conspicuous  the  rival  business  and  name  of  the  defend- 
ant is  as  clear  a  violation  of  the  property  rights  of  the  plain- 
tiff as  it  would  be  for  the  defendant  to  take  6ome  article  of 
personal  property  belonging  to  the  plaintiff,  a  tall1  pole,  for 
example,  which  will  illustrate  the  act  of  the  defendant,  who 
uses  the  plaintiff's  name  to  elevate  and  call  attention  to  his 
own,  and  display  upon  it  the  name  and  business  of  the 
defendant. 

The  view  thus  expressed  may  at  first  be  deemed  radical, 
but  it  seems  to  me  to  be  a  clear  deduction  from  fundamental 
principles.  Of  what  avail  is  character  or  long  continued 
business,  large  expenditure  to  make  it  known,  and  a  name  — 
more  strictly  and  properly  property  than  a  trade-mark  —  if  all 
can  be  turned,  or  partially  turned,  to  another's  benefit  by 
tacking  that  name  to  or  combining  it  with  that  of  another 
individual  so  as  to  conspicuously  advertise  that  to  or  with 
which  it  is  so  tacked  or  combined  % 

If  the  defendant,  in  his  business  cards,  advertisements  and 
signs,  had  used  a  trade-mark  belonging  to  the  plaintiff  to  adver- 
tise himself  and  a  business  of  his  own,  which  was  a  rival  to 
that  owned  by  the  plaintiff  which  the  trade-mark  represented, 
%the  violation  of  the  rights  of  the  owner  of  the  trade-mark 
Vol  II        36 
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would  be  conceded.  The  present  case  is  stronger.  The  name 
of  the  plaintiff  represents  himself  and  his  business  only,  and 
is  even  more  fully  and  completely  his  than  a  trade-mark,  and 
its  use,  therefore,  by  the  defendant  to  give  character  to  his 
own  cannot  be  sustained.  It  is,  unless  its  owner's  consent  has 
been  obtained,  just  as  unlawful  as  the  wrongful  using,  as  has 
been  before  stated,  of  another's  personal  property.  The  dis- 
tinction between  the  two  cases  —  the  use  is  actual  in  both  — 
is  physical  only.  The  one  takes  a  physical  object  or  thing, 
the  other  takes  and  uses  not  a  physical  object  or  thing,  it  is 
true,  but  a  something  which,  though  not  tangible,  is  as  really 
and  completely  property  as  the  other.  In  short,  the  so-<5alled 
radical  thought  is  6imply  the  enunciation  and  application  of 
the  fundamental  principle  that  one  man  cannot  lawfully  take 
and  use  the  property  of  another  without  and  against  the  con- 
sent of  its  owner. 

There  i6  another  thought  in  this  connection  which,  though 
perhaps  covered  by  the  line  of  argument  just  presented,  is 
still  of  sufficient  importance  to  warrant  a  separate  statement. 
The  defendant  in  his  answer  also  expressly  concedes  that 
"  the  jewelry  store  "  owned  by  the  plaintiff  u  has  a  distinctive 
and  well  known  repute  as  such."  This  repute  of  his  business 
is  also  clearly  the  property  of  the  plaintiff,  with  which  the 
defendant  should  not  intermeddle.  It  has  not  a  distinct  physi- 
cal form,  it  is  true,  as  an  article  of  personal  property  has,  but 
its  existence  and  power,  nevertheless,  are  exhibited  in  results 
to  be  seen,  and  which  are  of  great  value  to  its  owner.  If  the 
defendant  helped  by  his  service  to  build  up  the  reputation  of 
that  store,  the  reputation  thus  acquired  belonged  to  the  plain- 
tiff, who  paid  the  defendant  for  the  work  and  thus  purchased 
all  the  reputation  flowing  therefrom.  When  the  defendant, 
therefore,  tells  us  that  he  wishes  to  appropriate  a  part  of  the 
reputation  to  himself  by  telling  the  public  I  was  "  with  James 
P.  Van  Wyck,"  and  therefore  a  part  of  the  reputation  is  mine, 
he  attempts  to  appropriate  to  himself  something  which  does 
not  belong  to  him,  but  which  absolutely  and  completely  is  the 
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property  of  the  plaintiff,  as  much  his  as  any  article  bought 
with  his  money  or  manufactured  by  his  hands ;  and  because 
it  is  the  plaintiff's  exclusively,  and  not  his,  the  defendant  can- 
not be  permitted  to  appropriate  it  to  himself  at  the  expense 
of  the  plaintiff  by  the  mode  of  advertising  he  has  adopted. 

The  defendant's  counsel,  npon  the  argument  of  this  motion, 
contended  that  the  mode  of  advertising  in  use  by  the  defend- 
ant cannot  be  restrained,  because  it  only  states  a  historical 
fact.  The  difficulty  with  the  position  is  that  it  is  untrue. 
The  defendant  in  his  advertisements  does  not  tell  the  truth, 
as  his  counsel  argued;  and  this  fact  makes  another  and  further 
objection  to  the  use  of  the  plaintiff's  name  by  the  defendant. 
The  advertisement  is  false  and  calculated  to  deceive,  because 
it  does  not  disclose  the  entire  truth.  The  reader  of  the 
defendant's  sign,  card  or  advertisement,  as  he  looks  at  the 
words,  "late  with  James  P.  Vcm  Wyck"  will  interpret  them 
according  to  the  notion  which  strikes  his  mind.  He  is  not 
told  that  the  defendant  was  the  hired  workman,  the  mere 
employe  of  the  plaintiff,  but  that  he  was  lately  "with  him," 
and  is  thus  left  to  guess  what  the  "with"  means.  The 
expression  is,  therefore,  just  as  liable  to  carry  the  thought  to 
the  individual  reading  it  that  the  defendant  was  "  with  James 
P.  Van  Wyck  "  as  a  partner  as  an  employe  /  and,  because  it  is 
as  liable  and  likely  to  deceive  as  to  tell  the  truth,  and  must, 
in  fact,  as  often  deceive  as  it  makes  a  true  narration,  its  use 
cannot  be  justified. 

The  case  is  not  at  all  like  that  of  Morgan  agt.  Schuyler 
(79  N.  Y.y  490),  in  which  the  parties  had  been  partners  under 
the  firm  name  of  "  Morgan  &  Schuyler,"  and  in  which,  speak- 
ing of  the  defendant,  judge  Danforth  {page  495),  said :  "  He 
may  lawfully  describe  the  rooms  as  l  formerly  occupied  by 
Morgan  &  Schuyler,'  and  himself  as  '  formerly '  a  i  late '  of 
that  firm."  The  difference  between  the  two  cases  is  that  the 
defendant  in  the  reported  case  had  a  property  interest  in  the 
name  and  business  reputation  of  the  former  firm,  of  which 
he  was  one,  and  the  mode  of  advertisement  suggested  would 
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have  told  the  whole  and  exact  truth  ;  while  in  this  the  defend- 
ant has  no  right  of  property  in  the  name  nor  in  the  reputation 
of  that  business  which  he  seeks  to  use  with  his  own  name 
and  business,  so  as  to  give  his  own  prominence  at  the  expense 
of  the  other ;  and  in  its  use  he  so  tells  what  his  counsel  calls 
the  history  of  his  life  as  to  carry  an  untruth  and  to  deceive  as 
often  as  it  tells  the  truth  and  narrates  actual  history.  If  the 
defendant  had  been  a  stove  blackener,  or  hostler,  or  an  errand 
boy  in  the  employ  of  the  plaintiff,  or  a  clerk  discharged  for 
want  of  fidelity  or  competency,  he  could  with  just  as  much 
truth  advertise  himself  as  "late  with  James  P.  Van  Wyck." 
The  extreme  supposed  cases  are  put  to  illustrate  the  danger  of 
the  counsel's  position.  It  cannot  be  that  a  man  who  has  sus- 
tained any  position  towards,  or  had  any  employment  from  a 
well-known  individual,  that  thereby  he  obtains  the  right  to 
use  that  name  in  connection  with  his  own  so  as  to  advertise 
himself  and  his  business  at  the  expense  of  his  former  patron 
and  employer,  and  to  do  it  in  a  manner  which  is  likely  to, 
and  often  must,  deceive  as  to  the  nature  of  the  relations  to 
him.  The  motion  to  continue  the  injunction  must  be  granted, 
'"♦  because : 

First.  The  defendant  is  without  authority  using  the  plain- 
tiffs name,  which  is  the  use  of  another's  property  for  his  own 
benefit  and  to  the  injury  of  its  owner. 

Second.  He  is  attempting  to  transfer  to  himself  a  part  of 
the  reputation  of  the  store  and  business  of  the  plaintiff,  which 
also  belong  to  the  plaintiff  as  really  and  as  truly  as  his  name, 
or  the  personal  property  of  which  he  is  the  actual  owner. 

Third.  The  mode  and  manner  of  the  use  by  the  defendant 
of  the  name  of  the  plaintiff  are  such  as  oftentimes  to  deceive, 
and  because  liable  to  deceive,  and  thus  benefit  the  defend- 
ant at  the  expense  of  the  plaintiff,  such  use  must  be  held 
to  be  unlawful. 
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N.  Y.  COMMON  PLEAS. 
In  the  Matter  of  Samuel  J.  Lowell,  an  imprisoned  debtor. 

Judgment  debtor — Discharge  from  imprisonment — Meaning  of  "just  and 
fair  "  as  used  in  statute  —  When  discharge  will  be  denied. 

A  Judgment  debtor  is  not  entitled  to  a  discharge  from  imprisonment 
under  execution,  where  he  has  knowingly  and  intentionally  expended 
upon  himself  and  family  for  the  necessaries  and  luxuries  of  life  the 
money  which  he  obtained  by  fraud  from  his  creditors. 

Held,  also,  that  an  investment  by  the  debtor  in  real  property  in  his  wife's 
name,  of  other  moneys  subsequently  acquired,  is  in  fraud  of  the  creditor, 

.  and  will  defeat  a  discharge  on  the  ground  that  the  proceedings  are  not 
just  and  fair. 

A.  pretended  indebtedness  to  the  wife  for  borrowed  money,  where  no 
account  thereof  has  been  kept,  is  no  consideration  for  such  investment 
as  against  creditors. 

Special  Term,  August,  1885. 

Application  by  Samuel  J.  Lowell  for  discharge  from 
imprisonment  nnder  execution  against  his  person,  at  the 
instance  of  Jason  S.  Hoffman. 

Jacob  Fromme,  for  petitioner. 

Edward  P.  Wilder,  opposed. 

Van  H0E8EN,  J.  —  In  the  Matter  of  Fink  (59  How.  Pr., 
l*5)i  judge  Tan  Vorst  decided  that  the  proceedings  of  the 
imprisoned  debtor  had  not  been  just  and  fair,  because  he  had 
spent  upon  his  family  the  proceeds  of  property  that  had,  to 
his  knowledge,  been  obtained  by  theft  from  the  judgment 
creditor.  The  debtor  himself  had  not  committed  the  theft, 
but  he  had  been  informed  of  it  before  he  used  the  avails  of 
the  property  for  the  support  of  his  family.  The  learned 
judge  was  of  opinion  that  an  imprisoned  debtor  who  know- 
ingly  appropriates  to  his  own  use  the  property  of  which  his 
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judgment  creditor  has  been  deprived  by  embezzlement,  should 
be  deemed  guilty  of  disposing  of  that  property  with  intent 
to  injure  and  defraud  the  creditor,  though  the  use  that  he 
makes  of  it  would  be  perfectly  innocent  if  the  property  were 
honestly  his  own.  Judge  Van  Vorst  in  giving  his  opinion, 
referred  with  approval  to  the  decision  of  judge  J.  F.  Dalt 
in  the  Roberts  case  (59  How.  Pr.,  136),  in  which  judge  Daly 
had  given  with  great  clearness  and  force  his  construction  of 
the  meaning  of  the  words  "  if  the  proceedings  of  the  debtor 
are  just  and  fair." 

In  the  Matter  of  Fowler  (8  Daly\  I  followed  the  decision 
in  the  Roberts  case,  though  I  said  that  I  thought  judge 
Daly  in  the  Roberts  case  had,  in  some  obiter  observations, 
misconceived  the  meaning  of  the  statute. 

In  my  opinion,  an  imprisoned  debtor,  who  had  never 
received  any  part  of  the  property  that  the  judgment  creditor 
had  lost  through  larceny  and  fraud,  could  not  be  said  to  have 
disposed  of  that  property  with  intent  to  defraud  the  creditor. 
The  rule  with  respect  to  debtors  who  had  actually  received 
the  property  of  the  judgment  creditor  or  its  avails  was,  in  my 
opinion,  different;  for  a  disposition  of  such  property  with 
intent  to  defraud  the  creditor  might  fairly  be  inferred  when 
the  debtor  used  it  for  his  own  purposes,  and  in  such  a  way  as 
to  place  it  beyond  the  reach  of  the  creditor.  The  fraudulent 
disposition  of  the  property  which  the  law  was  intended  to 
punish  must  take  place  after  the  property  has  passed  under 
the  control  of  the  fraudulent  debtor.  Though  the  demand 
upon  which  judgment  was  recovered  were  a  debt  fraudulently 
contracted  or  a  claim  for  damages  for  deceit,  the  discharge  of 
the  debtor  from  imprisonment  under  an  execution  could  not 
be  denied,  unless  it  were  shown  that  he  had  at  some  time  made 
away  with  his  property  with  intent  to  benefit  himself  or  his 
family  in  the  future,  or  with  intent  to  injure  and  defraud  the 
creditor.  The  property  may  be  disposed  of  before  the  judg- 
ment creditor  knows  that  he  has  been  defrauded,  and  before 
he  contemplates  bringing  an  action,  but  in  order  to  bar  a  dis- 
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charge  property  must  be  disposed  of  by  the  debtor,  and  that 
property  must  be  his  own. 

In  the  curious  case  of  Suydam  agt.  Belknap  (20  Rvm,y  87), 
the  general  term  of  the  supreme  court  held  that  if  a  trustee 
embezzled  the  trust  estate,  he  acquired  no  title  to  it,  and 
consequently  it  was  not  his  own  property  that  he  dis- 
posed of  when  he  appropriated  the  trust  fund  to  his  own 
nse;  and  for  this  reason  they  held  that  a  discharge  could  not 
be  denied  to  a  trustee  who  had  converted  the  trust  estate  to 
his  own  purposes.  It  may  be  a  question  whether  a  thief  should 
he  permitted  to  escape  punishment  by  alleging  that  he  did 
not  acquire  a  valid  legal  title  to  the  goods  he  stole.  And  it 
way  also  be  a  question  as  to  whether  the  trustee  Belknap  did 
not  have  a  legal  title  to  the  estate  he  held  in  trust.  But, 
waving  those  matters,  it  seems  to  follow  from  the  reasoning 
°f  the  supreme  court  in  Suydcvm  agt.  Belknap,  that  if  Belknap 
tod  acquired  the  title  to  the  property  be  would  not  have 
been  discharged,  though  he  had  lost  the  property  or  spent  it 
before  he  was  arrested,  so  that  it  was  no  longer  in  his  power 
to  surrender  it  to  the  judgment  creditor. 

The  difficulty  in  these  cases  is  to  discover  the  intent  with 
which  the  debtor  has  disposed  of  his  property.     There  is  not 

• 

w  my  opinion  a  conclusive  presumption  in  all  cases  that  the 
debtor  who  obtains  property  fraudulently  has  fraudulently 
d/sposed  of  it  because  he  is  not  able  at  the  time  he  applies  for 
his  discharge  to  surrender  it  to  his  creditor.  If  by  inevitable 
accident,  or  without  fault  on  his  part,  he  has  been  deprived 
of  the  property,  it  cannot  be  said  that  he  has  disposed  of  it. 
But  if  it  appears  that  he  has  disposed  of  the  property,  the 
question  arises,  with  what  intent?  In  answering  that  we 
apply  the  rule  that  a  man  intends  the  obvious  consequences 
of  his  own  acts  ;  and  the  court  must  draw  its  conclusions  as 
to  the  intent  from  the  facts  that  are  in  evidence.  If  a  debtor 
uses  the  money  that  he  obtains  by  fraud  in  maintaining 
himself  and  his  family,  knowing  that  the  creditor  must  be 
the  loser,  may  not  the  courts  infer  that  he  disposed  of  that 
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property  with  intent  to  injure  and  defraud  that  creditor?  Of 
course  there  may  be  circumstances  that  may  show  that  the 
debtor's  intentions  in  disposing  of  the  property  were  not  dis- 
honest, and  that  he  had  no  good  reason  to  believe  that  the 
creditor  would  suffer,  though  the  property  were  disposed  of. 
Such  cases  may  perhaps  occur,  and  when  they  do  the  court 
will  deal  with  them.  But  the  statute  ought  not  to  be  so  con- 
strued as  to  permit  the  thief  and  the  swindler,  after  spending 
fourteen  days  or  ninety  days  on  the  jail  limits,  to  snap  his 
fingers  at  the  victim,  and  say :  "  It  is  true  that  I  spent  the 
money  of  which  I  defrauded  you  in  getting  the  luxuries  and 
the  necessaries  of  life,  but  I  have  not  kept  any  of  it,  nor  have 
I  made  any  of  it  for  ray  family  or  for  myself.  The  use  of 
your  money  for  rny  gratification  does  not  prove  that  1  disposed 
of  it  with  fraudulent  intent,  and  you  cannot,  if  you  would, 
prevent  my  discharge." 

Applying  to  this  case  the  rule  that  I  think  controlling,  the 
discharge  must  be  refused.  Lowell  obtained  Hoffman's  money 
by  false  pretenses,  and  spent  it,  intending  that  Hoffman  should 
lose  it  and  be  injured  by  the  loss.  Again,  he  received  other 
moneys  which  he  used  in  buying  property  in  the  name  of  his 
wife.  He  and  his  wife  are  residents  of  New  Jersey.  They 
were  formerly  residents  of  Massachusetts.  Lowell  says  that 
in  Massachusetts  he  reduced  to  possession  certain  moneys  that 
belonged  to  his  wife.  Those  moneys  he  used  as  his  own. 
Years  afterwards  he  moved  to  New  Jersey,  but  conducted 
business  in  New  York.  Subsequent  to  the  incurring  of  his 
liability  to  Hoffman  he  obtained  a  considerable  sum  of  money. 
This  money  he  invested  in  New  Jersey,  in  the  name  of  his 
wife.  He  says  he  did  so  because  he  wished  to  repay  to  her 
the  money  that  he  had  received  on  her  account  in  Massachu- 
setts. I  see  nothing  to  warrant  the  belief  that  he  considered 
himself  his  wife's  debtor  before  he  determined  to  invest  his 
suddenly  acquired  money  in  her  name.  He  says  that  his  wife 
sometimes  did  not  know  at  what  times  he  received  the  moneys 
that  belonged  to  her.    He  took  them  without  objection  on 
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her  part,  and  nsed  them  aa  hia  own.  When  he  invested  these 
moneys  in  her  name  he  left  himself  without  the  means  of 
paying  his  debts.  Such  a  provision  for  the  wife,  under  such 
tdnrnmstances,  even  though  the  purpose  of  the  husband  was 
to  reimburse  his  wife  for  money  of  hers  that  he  had  used  in 
supporting  her  and  himself,  seems  to  me  to  be  making  over 
property  "  for  the  future  benefit  of  himself  and  his  family." 
The  discharge  should  be  denied. 


OITT  COURT  OF  NEW  YORK. 
Douglass  agt.  Macdubmid,  as  receiver. 

Oottt—What  to  be  allotted  on  offer  of  judgment  for  a  epecific  $um,  with  intereet 
and  costs—  Code  of  Civil  Procedure,  tectum*  8251,  430,  788. 

In  an  action  upon  contract,  where  the  amount  due  is  capable  of  compu- 
tation, and  may  be  easily  ascertained  in  that  way,  and  the  defendant 
serves  an  offer  of  Judgment  for  a  specific  sum,  with  interest  and  costs; 
and  after  the  offer  is  made  both  parties  serve  notice  of  trial,  after  which 
time  the  plaintiff  accepts  the  offer,  he  is  only  entitled  to  costs  before  notice 
of  trial  —  fifteen  dollars.  No  application  to  the  court  was  necessary, 
and  but  fifteen  dollars  are  recoverable. 

Where  the  action  is  against  a  receiver,  and  the  plaintiff  has  to  obtain 
.eave  to  sue  the  receiver,  ho  is  not  entitled  to  costs  as  upon  application 
to  the  court 

Special  Term,  July%  1885. 

MoAdam,  C  J,  —  Section  2251  of  the  Code  provides  that 
costs  awarded  to  a  party  to  an  action  must  be.  *  *  *  To 
the  plaintiff :  For  all  proceedings  before  notice  of  trial,  in  an 
action  specified  in  section  420  of  the  Code,  fifteen  dollars. 
Section  420  provides  that  "  judgment  may  be  taken  without 
application  to  the  court  where  the  complaint  sets  forth  one  or 
wore  causes  of  action,  each  consisting  of  the  breach  of  an 
express  contract  to  pay,  absolutely  or  upon  a  contingency,  a 
:1*  »■  »r  6uras  of  money  fixed  by  the  terms  of  the  contract,  or 
Vol.  II         37 


290  HOWARD'S  PRACTICE  REPORTS. 


Douglass  agt.  Macdurmid. 


capable  of  being  ascertained  therefrom  by  computation  only.* 
The  present  action  is  on  contract,  and  the  amount  due  is 
capable  of  computation  and  may  be  easily  ascertained  in  that 
way.  The  defendant  has  served  an  offer  to  allow  judgment 
for  a  specific  sum,  with  interest  and  costs.  Upon  filing  the 
summons,  complaint  and  offer,  "  the  clerk  must  enter  judg- 
ment accordingly"  (Code,  sec.  738).  So  that  under  these 
various  provisions  no  application  to  the  court  for  judgment 
was"  necessary,  and  but  fifteen  dollars  costs  are  recoverable. 
True,  the  plaintiff  had  to  obtain  leave  to  sue  the  receiver,  but 
this  was  a  preliminary  step  to  bring  the  action,  and  while 
leave  was  necessary  to  enable  the  plaintiff  to  sue,  it  in  itself 
furnished  no  cause  of  action,  if  none  existed  without  it,  and 
it  did  not  change  the  character  of  the  action  nor  the  rules  of 
practice  which  regulated  it  when  once  properly  commenced. 

I  was  inclined  to  think  that  the  plaintiff  ought  to  have  the 
costs  as  upon  application  to  the  court,  because  he  had  to 
obtain  leave  to  sue,  but  the  language  of  the  Code  above  cited 
will  not  bear  that  construction.  After  the  offer  was  made, 
both  parties  served  notice  of  trial,  and  the  plaintiff  who  has 
since  accepted  the  offer,  charges  fifteen  dollars  for  this  service. 
But  it  seems  to  me  that  he  is  not  entitled  to  it.  If  the  offer 
is  accepted,  it  is  with  costs  to  the  time  of  the  service  thereof, 
excepting  those  disbursements  which  necessarily  follow  the 
acceptance  of  the  offer  (Henderson  agt.  Bannister ,  1  City 
Ct.  R ,  125).  In  other  words,  the  plaintiff  was  bound  either 
to  accept  the  offer  as  of  the  day  when  it  was  made.  Accept- 
ance by  him  is  inconsistent  with  the  idea  -of  a  trial  which 
could  be  had  only  on  the  theory  that  the  offer  was  rejected, 
and  that  the  plaintiff  had  elected  to  take  the  chances  of  a 
more  favorable  recovery. 

The  notice  of  trial  served  by  the  defendant  does  not  aid 
the  plaintiff,  because  the  offer  prevented  the  defendant  from 
moving  the  case  for  ten  days  after  it  was  served  (  Walker  agt 
Johnson,  8  How.  Pr.,  240),  and  the  notice  served  by  the 
defendant  became  nugatory  on  the  acceptance  of  the  offor. 
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True,  the  offer  did  not  stay  the  plaintiff,  for  it  does  not  pre- 
vent a  plaintiff  from  taking  an  inquest  if  the  cause  is  reached 
within  ten  days  after  the  offer  is  served  (ffawlet/  agt.  David, 
5  Hun,  642).  But  the  taking  of  the  inquest  would  be  tanta- 
mount to  a  rejection  of  the  offer,  which  is  not  to  prejudice 
the  defendant  if  not  accepted  (Sec.  738)  The  fifteen  dollars 
costs  allowed  for  "all  proceedings  after  notice  and  before 
trial"  is  to  compensate  the  attorney  for  the  incidental  labor 
preliminary  to  a  trial,  such  as  filing  the  note  of  issue,  search- 
ing and  watching  the  calendar,  and  to  compensate  for  the 
drawing  and  service  of  the  notice  of  trial  when  one  is  neces- 
sary, but  not  otherwise.  The  acceptance  of  the  offer  is 
conclusive*  proof  that  no  notice  of  trial  was  necessary  in 
this  case. 

Upon  the  entire  facts,  therefore,  I  have  concluded  that  the 
taxation  by  the  clerk,  in  so  far  as  it  allows  fifteen  dollars  as 
costs  before  notice  of  trial,  must  be  affirmed,  but  in  so  far  as 
it  allows  fifteen  dollars  for  proceedings  after  notice  of  trial  it 
most  be  reversed. 


SUPREME  COURT. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Ella  D.  Goodrich,  as  sole  acting  executrix  and  trustee 
of  John  W.  Smith,  deceased. 

Executors,  administrators  and  trustees —  Their  commissioTU. 

Full  commissions  should  be  allowed  executors  or  trustees  on  receiving 
and  paying  out  the  income,  notwithstanding  the  trustee  has  received 
full  commissions  on  a  former  accounting  for  receiving  and  investing 
the  principal. 

First  Department,  General  Term,  July,  1885. 
Before  Davis,  P.  J.,  Beady  and  Daniels,  JJ. 
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Appeal  by  the  executrix  and  trustee  from  portions  of  the 
decree  of  the  surrogate  entered  upon  her  annual  accounting. 

Crane  dk  Zockwood,  for  appellant. 

JEl  T.  BartleU9  for  respondent. 

Davis,  P.  J. —  Two  questions  are  presented  on  this  appeal : 
First.  Whether  the  appellant  is  entitled  to  full  commissions 
as  trustee  on  the  income  for  the  period  covered  by  the 
accounting  at  the  rate  of  five  per  cent  on  the  first  thousand 
and  two  and  a  half  per  cent  on  the  remainder.  The  surrogate 
allowed  her  but  one  per  cent  on  the  whole.  Second.  Whether 
she  is  entitled  to  commissions  as  executrix  on  the  amount 
of  proceeds  of  sales  of  certain  real  estate  in  Charleston,  S.  C. 
The  surrogate  allowed  her  half  commissions  as  trustee  on 
receipt  of  such  proceeds.  On  the  second  of  these  questions 
we  are  of  opinion  that  the  decision  of  the  surrogate  is  right. 

As  to  the  first  of  these  questions,  the  surrogate  declined  to 
follow  the  decision  of  the  court  of  appeals  in  the  case  of 
Hancox  agt.  Meeker  (95  N.  Y.>  528),  claimed  by  the  appellant 
to  be  controlling,  on  the  ground  that  that  case  is  so  far  distin- 
guishable from  the  present  as  not  to  be  controlling.  In  this 
we  think  the  learned  surrogate  was  in  error.  As  we  under- 
stand the  decision  of  the  court  of  appeals  in  Hancox  agt. 
Meeker \  it  determines  that  where  an  annual  income  is  required 
to  be  paid  periodically  to  a  cestui  que  trusty  the  trustee  has  a 
clear  right  to  retain  commissions  from  the  annual  income ; 
and  that  where  an  account  is  rendered  yearly  in  compliance 
with  any  statute,  rule  or  order  of  the  court,  or  where  annual 
rests  are  necessary  to  charge  the  party  accounting,  with 
interest,  on  the  balance  remaining  in  his  hands,  such  account- 
ing party  is  entitled  to  full  commissions  on  each  year's  receipts 
and  disbursements.  The  court  in  that  case  distinctly  declared 
that  "no  sound  Feason  exists  why  a  trustee  should  not  be 
entitled  to  receive  commissions  on  the  income  of  an  estate 
which  he  annually  pays  over  and  accounts  for." 
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If  this  be  so,  we  see  no  Bound  reason  why  the  rule  should 
not  apply  so  as  to  allow  full  commissions  on  receiving  and 
paying  out  the  income,  notwithstanding  the  trustee  has 
received  full  commissions  on  a  former  accounting  for  receiv- 
ing and  investing  the  principal.  It  is  not  necessary  to  express 
any  opinion  as  to  which  is  the  better  law  —  the  decision  of  the 
court  of  appeals  or  the  rule  laid  down  by  the  surrogate  in  his 
opinion  —  because  the  former  is  necessarily  controlling  of  our 
action. 

The  decree  of  the  learned  surrogate  must,  therefore,  be  so 
far  modified  as  to  allow  full  commissions  upon  the  income 
received  and  paid  out,  and  with  such  modification  affirmed, 
without  costs  to  either  party. 

Daniels,  J.,  concurred. 


N.  T.  COMMON  PLEAS. 

William  J.  Bannerman,  plaintiff  and  respondent,  agt.  John 
E.  Quackenbush  et  al.,  defendants  and  appellants. 

Amendment  of  pleading* — When  and  to  what  extent  allowed  —  Code  of  OivQ 
Procedure,  sections  451, 1982,  1984, 1085  —  Factor*  —  Who  are^  Distinc- 
tion between  broker*  and  factors  and  their  right*  and  liabilities  —  Offset. 

The  court  may  on  the  trial  allow  the  pleadings  to  be  amended  by  striking 
out  the  words  "and  son"  in  the  title  of  the  action  and  inserting  in 
place  thereof  the  name  of  the  son. 

Where  a  broker  has  possession  of  goods  to  be  sold,  and  sells  them  in  his 
own  name,  he  is  a  factor,  and  any  offset  existing  against  the  latter  may 
be  set  up  to  a  claim  made  by  the  true  owner  of  the  property  to  recover 
the  contract-price,  provided  the  vendee  purchased  in  good  faith  and 
without  notice  of  the  true  facts. 

The  distinction  between  brokers  and  factors  and  their  rights  and  liabili- 
ties, considered. 

Perhaps,  in  the  case  put,  the  true  owner  might  reclaim  his  goods  from 
the  vendee,  if  the  right  to  do  so  is  exercised  within  a  reasonable  time. 
But  the  right  may  be  lost  by  delay  or  by  bringing  an  action  to  recover 
the  price. 
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General  Term,  June,  1885. 

Before  Daly,  C. «/.,  La&remore  and  Van  Hoesen,  JJ9 

M.  L.  SoUt8ter}  for  appellants. 

A.  T.  Johnston  and  E.  J.  Phillips,  for  respondent. 

Daly,  C.  J. — The  court  had  jurisdiction  to  allow  the  words 
"  and  son  "  to  be  stricken  from  the  title  and  to  direct  that  the 
name  of  Abraham  Quackenbnsh  be  inserted.  The  action  was 
brought  against  the  defendants  as  copartners ;  and  where  that 
is  the  case  the  Code  provides  {sec.  1932)  that  if  the  summons 
is  served  upon  one  or  more,  but  not  on  all  the  defendants,  the 
plaintiff  may  proceed  against  the  defendant  or  defendants 
served,  unless  the  court  shall  otherwise  direct,  and  if  he 
recovers  make  the  final  judgment  against  all  the  defendants 
jointly  indebted,  upon  which  judgment  the  execution  issues 
in  form  against  all  the  defendants  {sees.  1934,  1935),  but  is 
not  enforced  against  a  defendant  who  has  not  been  served 
with  the  summons,  except  that  it  can  be  collected  out  of  the 
property  jointly  owned  by  him  with  a  defendant  who  has 
been  served.  The  answer  in  this  action  is  by  J.  E.  Quacken- 
bnsh, one  of  the  partners,  from  which  it  may  be  assumed  that 
he  was  the  only  one  served  in  the  action  ;  and  the  amendment 
appears  to  have  been  made  for  the  purpose  of  having  the 
name  of  both  parties  inserted  in  the  summons  and  complaint 
instead  of  J.  £.  Quackenbnsh  and  son,  as  it  was  in  the  sum- 
mons and  complaint,  which  amendment  may  be  made  under 
section  451,  and  which  in  fact  the  court  under  the  Code, 
when  the  true  name  becomes  known,  orders  to  be  made  upon 
such  notice  and  such  terms  as  it  may  prescribe.  The  cases  to 
which  the  counsel  for  the  appellant  refers  are  cases  where  a 
new  defendant  is  sought  to  be  brought  in  merely  by  an 
amendment,  which  can  be  done  only  by  service  upon  him  of 
a  supplemental  summons,  or,  in  other  words,  where  defend- 
ants are  attempted  to  be  added  without  the  service  of  process 
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by  simply  amending  the  pleadings,  which  cannot  be  done. 
Such  was  not  the  nature  of  the  amendment  here.  It  did  not, 
and  could  not,  authorize  an  individual  judgment  against 
Abraham  Quackenbush,  the  judgment  in  the  action  being 
one  that  could  be  collected  only  out  of  the  property  jointly 
owned  by  him  and  the  partner  who  had  been  served. 

Before  passing  upon  the  exception  taken  to  the  judge's 
charges,  it  will  be  necessary  to  consider  the  case  presented  by 
the  evidence.  It  appears  that  the  firm  of  J.  E.  Quackenbush 
&  Son,  who  are  hardware  merchants,  had  an  order  from  Italy 
for  thirty  shears,  an  article  manufactured  by  the  Renz  Hard- 
ware Company,  a  manufacturing  company  at  Bridgeport, 
Connecticut,  having  an  office  for  the  transaction  of  business 
in  this  city.  The  defendants  sent  a  letter  to  the  company's 
office,  asking  at  what  price  they  would  supply  the  quantity  of 
shears  wanted,  payment  to  be  made  in  ten  days.  This  was 
followed  by  further  correspondence,  until  finally  J.  E.  Quack- 
enbush &  Son  sent  a  letter  stating  that  the  company  might 
furnish  the  shears  required  at  the  company's  price ;  and  the 
company  on  January  26,  1883,  delivered  the  shears  at  the 
store  of  J.  E.  Quackenbush  &  Son,  with  a  bill  made  out  in 
the  name  of  the  Renz  Hardware  Company,  in  which  it  is 
8tated  that  the  articles  which  are  enumerated  in  the  bill  were 
sold  to  J.  E.  Quackenbush  &  Son,  "  terms  cash  within  ten 
days  from  date."  This  is  the  transaction  as  it  appears  by  the 
documentary  evidence  —  that  is,  the  letters  between  vendor 
and  vendee  and  the  bill  delivered  with  the  goods  —  and  it 
agrees  with  the  other  evidence  given  by  the  defendant ;  but 
the  account  of  the  transaction  given  by  the  plaintiff's  witness 
Schrain  conflicts  with  this  documentary  evidence.  He  testi- 
fies that  on  January  25,  1883,  the  day  before  the  goods  were 
delivered,  he  went  to  the  defendants'  store,  where  he  saw 
Abraham  Quackenbush,  the  son,  and  told  him  that  the  com- 
pany could  not  give  ten  days'  time ;  that  the  defendants  could 
have  the  shears,  but  not  without  cash  upon  delivery  ;  that 
Abraham  Quackenbush  said  that  they  could  not  do  that ;  that 
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the  shears  were  for  export ;  that  he  did  not  want  to  pay  the 
money  before  he  got  it  from  His  customer,  and  to  send  the 
goods  to  them  on  Thursday ;  that  they  would  then  send  the 
bill  to  the  office  of  the  company  and  have  it  signed,  and  on 
Saturday  following  they  would  go  to  their  bank  and  get  the 
money,  and  that  the  company  might  send  up  about  noon  on 
that  day  and  get  a  check  for  the  amount  of  the  bill.  The  bill 
delivered  on  the  following  day  with  the  goods,  however, 
states  the  terms  to  be  cash  "  within  ten  days  from  date,"  and 
whether  the  terms  of  the  sale  wore  cash  on  delivery,  modified 
by  an  understanding  that  payment  might  be  made  the  day 
after  the  delivery,  or  the  terms  were  cash  within  ten  days,  as 
stated  in  the  bill  of  parcels,  was  a  question  for  the  jury. 

Whatever  may  have  been  the  fact  in  this  respect,  it  appears 
that  before  making  the  purchase  Abraham  Quackenbush 
bought  for  $100  of  one  W.  F.  Swordfc,  of  Connecticut,  a 
promissory  note  of  the  company  for  $467.51,  given  by  the 
company  to  Swords  for  goods  received,  and  which  note,  when 
purchased  by  Quackenbush,  was  past  due,  and  had  been  pro- 
tested for  non-payment. 

Quackenbush  testified  that  he  bought  the  note  for  $100, 
intending  to  use  it  in  payment  of  the  bill  for  the  ehears, 
thinking,  as  he  said,  that  "  if  he  could  make  any  money  by  it, 
well  and  good."  That  his  object  in  buying  the  shears  was 
that  "  he  had  a  place  to  put  them,"  and  that  if  he  had  "  no 
where  to  place  them"  he  would  have  bought  neither  them 
nor  the  note.  On  the  morning  after  the  delivery  of  the  goods 
the  attorney  of  the  defendants  went  to  the  office  of  the  com- 
pany, and,  seeing  the  treasurer,  told  him  that  he  came  to  pay 
the  defendants'  bill  and  offered  in  payment  of  it  the  $467.51 
note  and  the  residue  of  the  amount  in  cash.  The  treasurer 
refused  to  take  the  note,  said  that  the  goods  did  not  belong 
to  him  and  that  he  wanted  the  cash  as  had  been  agreed  upon. 
The  treasurer,  as  the  attorney  testified,  was  very  angry, 
declared  that  it  was  substantially  a  fraud,  and  spoke  of  an 
arrest,  and  about  an  hour  after,  he  sent  Schram,  the  clerk,  to 
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the  defendants  with  a  bill  for  the  shears,  made  out  in  the  name 
of  the  Renz  Hardware  Company,  but  having  at  the  end  of  it 
a  direction  to  the  defendants  to  pay  the  amount  to  the  plain- 
tiff. Schram  saw  the  elder  member  of  the  firm,  J.  E.  Quack- 
enbush, and  presented  the  bill  to  him,  who  said  "  we  have 
made  payment  in  another  way  before  this."  Schram  said  that 
they  knew  that,  but  that  they  did  not  want  to  receive  the  note 
in  payment  of  the  goods ;  that  they  wanted  cash,  stating  that 
the  goods  belonged  to  the  plaintiff.  Schram  said  something 
further  about  an  arrest  to  which  Quackenbush  replied :  "  Well, 
go  ahead  ;  we  are  prepared."  These  300  shears  formed  part 
of  a  1,000  shears  which  the  plaintiff  about  ten  months  before 
had  bought  of  the  Renz  Hardware  Company,  who  were  the 
manufacturers  of  them  ;  there  was  no  question  in  the  case  as 
to  the  integrity  of  this  purchase.  The  1,000  shears  were 
delivered  to  the  plaintiff  at  his  place  of  business  in  Brooklyn ; 
he  gave  his  checks  for  them,  which  checks  it  was  shown  had 
been  paid.  When  the  Renz  Hardware  Company  received  the 
order  for  the  goods,  they  inquired  of  the  plaintiff  if  he  had 
them  on  hand,  advising  him  of  the  order  they  had  received, 
and  he  replied  that  he  would  fill  the  order  and  pay  the  com- 
pany a  commission  upon  the  sale,  but  that  he  did  not  want  to 
give  any  time,  and  it  further  appeared  that  the  goods  were 
taken  from  the  Renz  Hardware  Company's  office  in  this  city 
when  they  were  delivered  to  the  defendant.  Upon  this  state 
of  facts,  the  judge  charged  the  jury  that  if  they  found  that 
the  plaintiff  owned  the  property,  but  that  the  defendants  had 
no  notice  whatever  of  the  fact,  but  acted  in  good  faith  with- 
out knowledge,  notice  of  the  plaintiff's  title  or  of  any  circum- 
stance calculated  to  put  them  upon  inquiry,  the  jury  should 
allow  as  an  offset  to  the  plaintiff's  claim  the  note  for  $467.51 
with  interest,  and  render  a  verdict  for  the  plaintiff  for  the 
balance  then  remaining,  and  in  concluding  his  charge  finally 
instructed  tho  jury  as  follows :  "  If  the  defendant  J.  E. 
Quackenbush  had  knowledge  on  the  day  he  received  the  goods, 
or  the  day  following,  that  the  goods  belonged  to  the  plaintiff 
Voi*  II        38 
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and  Dot  to  the  Renz  Manufacturing  Company,  he  might  have 
said,  if  that  be  so  the  plaintiff  may  come  and  take  his  goods 
away,  I  don't  want  them,  I  bought  them,  supposing  they 
belonged  to  the  Renz  Manufacturing  Company,  against  whom 
I  have  an  offset.  If,  however,  the  defendant  did  not  see  fit 
to  exercise  his  legal  right,  and  with  knowledge  and  notice  that 
the  property  was  the  plaintiffs,  and  the  defendant  had  it  in 
his  power  at  the  time  to  return  the  property,  lie  is  liable  for 
the  contract-price,"  to  which  part  of  the  charge  the  defendant 
excepted.  It  is  a  well  settled  rule  that  where  a  factor  sells 
goods  as  his  own,  and  the  buyer  having  no  knowledge  that  he 
is  acting  as  a  factor,  has  a  right  to  assume  that  he  is  the 
owner,  that  such  a  buyer  in  an  action  brought  by  the  principal 
for  the  price,  may  set  off  any  demand  which  he  has  against 
the  factor.  In  the  earliest  reported  cases  in  which  this  rale 
is  found  {Rabone  agt.  Williams,  7  T.  R.,  360,  note  a),  it  is 
thus  broadly  stated  by  lord  Mansfield  :  "  Where  a  factor 
acting  for  a  principal  delivers  goods  in  his  own  name,  the 
person  contracting  with  him  has  a  right  to  consider  him  to  all 
intents  and  purposes  as  a  principal,  and  though  the  real  prin- 
cipal may  appear  and  bring  an  action  upon  that  contract 
against  the  purchaser  of  the  goods,  yet  the  purchaser  may 
offset  any  claim  he  may  have  against  the  factor  in  answer  to 
the  demand  of  the  principal."  Baily  says  that  this  rule  "  is 
built  upon  the  principle  that  where  the  buyer  has  been  led 
to  contract  under  the  impression  that  his  contract  is  with  one 
person  he  cannot  afterwards  be  defrauded  of  the  rights  which 
he  had  against  that  person  by  the  introduction  of  a  third  to 
whom  he  was  a  stranger  "  {Baily  on  Principal  and  Agent,  by 
Zoyd,p.  327). 

Story  declares  that  the  ground  of  this  doctrine  "  undoubtedly 
is  that  where  any  person  holds  himself  out  as  a  principal  with 
the  consent  of  the  owner,  third  persons  who  deal  with  him 
bona  fide  are  entitled  to  all  the  rights  which  they  would 
have  if  he  were  the  real  principal !'  {Story  on  Agency  [2  Am. 
ed.],  390).    And  justice  Chambers,  in  Houghton  agt.  Mathews 
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(3  Bos.  &  P.,  490),  and  chief  justice  Nelson,  in  Mitchell  agt. 
Butel  (10  Ward,  495),  approve  of  the  reason  which  is  given 
for  the  rule  in  Cutter's  Bankrupt  Laws,  that  the  parties  by 
their  conduct  having  enabled  their  agent  to  gain  credit  as  the 
Bole  owner,  and  the  buyer  having  contracted  with  him  bona 
fide  in  that  character,  they  cannot  recover  against  the  buyer 
without  allowing  him  the  same  advantages  and  equities  in  his 
defense  that  he  would  have  had  against  their  agent. 

As  indicated  in  the  statement  of  the  rule,  it  does  not  apply 
where  the  buyer  knows  that  the  seller  is  not  the  owner,*  or 
where  the  circumstances  are  such  as  should  put  him  upon 
inquiry  especially  when  the  facts  might  easily  have  been 
ascertained,  and  he  must  be  regarded  as  negligent  in  not 
making  the  inquiry  {Baring  agt.  Corry,  2  B.  &  Aid.,  137  ; 
Young  agt.  White,  7  Beav.,  506  ;  Meel  agt.  Brothers,  10 
Wend.,  495,  496;  Hogan  agt  Stroub,  24  id.,  45S;  Bliss  agt. 
Bliss,  7  Bosw.,  339;  Judson  agt.  Stillwell,  24  How.,  553). 
And  in  applying  the  rule  a  distinction  is  recognized  between 
a  factor  and  a  broker,  because  factors  have  the  possession  of 
goods  upon  which  they  usually  make  advances,  and  having  a 
special  property  in  them,  have  authority  to  sell  them  in  their 
own  name;  whereas  the  broker  has  not  possession  of  the 
goods,  the  purchaser  is  not  deceived  by  that  circumstance, 
and  as  the  employment  of  a  broker  gives  him  no  authority  to 
Bell  the  goods  as  his  own,  he  cannot  bind  his  principal  if  he 
does  so  {Baring  agt.  Corry,  2  B.  <&  Aid.,  144). 

The  first  question  which  this  case  presents  is,  what  was  the 
effect  of  the  delivery  of  the  goods  upon  the  representations 
made  to  the  broker  on  the  delivery  of  them,  assuming  it  to 
have  been  made  as  stated  by  the  plaintiff's  witness.  This 
question  arises  in  Chapman  agt.  Lathrop  (6  Cow.  R.,  110), 
a  case  in  many  of  its  features  resembling  the  present  one. 
In  that  case  the  defendant  went  to  the  plaintiff's  store  and 
inquired  for  certain  articles,  and,  being  informed  that  the 
plaintiff  had  them,  the  defendant  requested  that  they  might 
he  put  as  low  as  possible,  as  they  would  pay  for  them  in 
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cash,  upon  which  the  plaintiff  said  that  if  they  were  to  be  paid 
for  in  cash  he  wonld  sell  them  as  low  as  he  could,  and  upon 
the  same  day  they  were  delivered  to  the  defendant,  who  took 
them  to  his  store  upon  carts,  and  upon  the  next  day  the 
defendant's  clerk  called  on  the  plaintiff  and  tendered  a  pro- 
tested note  indorsed  by  the  plaintiff,  and  offered  to  pay  the 
balance  in  cash.  The  plaintiff  refused  to  receive  the  note, 
and  about  a  fortnight  after  demanded  the  property,  which 
the  defendants  refused  to  deliver.  The  plaintiff  brought 
trover,  and  it  was  decided  that  the  action  could  not  be 
maintained.  The  court  held  that  if  there  was  a  fair  contract 
for  the  goods  and  they  were  delivered  to  the  purchaser  without 
any  fraudulent  contrivance  on  his  part  to  obtain  possession, 
the  property  passed,  and  that  the  plaintiffs'  remedy  was  an 
action  for  the  price.  Where  the  agreement,  said  chief  justice 
Savage,  is  to  pay  down  for  goods  and  the  vendor  delivers 
them  without  actual  payment,  the  vendee  may  avail  himself 
of  any  legal  set-off,  notwithsanding  that  the  agreement  was  to 
pay  ready  money,  and  that  there  was  no  fraud  under 
the  circumstances  above  stated  in  paying  the  plaintiffs 
with  their  own  paper.  In  Hogan  agt  Short  (24  Wend., 
458),  the  action  was  brought  to  recover  for  goods  sold.  It 
appeared  in  this  case  that  one  Morris,  who  was  the  agent  of 
the  plaintiff,  sold  the  goods  to  the  defendant  without  disclos- 
ing the  name  of  the  principal.  The  sale  was  for  cash  or  for 
payment  in  from  two  to  six  days,  which  was  deemed  a  cash 
sale.  Morris,  the  agent,  had  stopped  paying  twenty  days 
before  the  sale,  a  fact  that  was  notorious,  and  when  the  sale 
was  made  the  defendants  held  Morris'  note  for  a  larger  amount 
than  the  price  of  the  goods;  but  which  note  had  not  yet 
matured.  Morris  called  twice  upon  the  defendants  for  the 
cash,  but  was  told  by  them  that  they  were  short  of  funds. 
About  twenty  days  after  the  sale  he  called  again,  when  they 
told  him  that  they  thought  he  ought  to  let  the  claim  go 
against  his  note  which  was  then  coming  due.  He  replied  that 
he  had  no  right  to  do  so,  that  the  goods  were  not  his,  that  the 
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owners  lived  in  Baltimore,  and  that  he  must  get  the  money. 
He  testified  farther  that  he  was  a  commission  merchant, 
which  was  upon  his  sign ;  that  if  the  defendants  did  not  know 
it,  every  one  else  did,  and  that  he  had  no  donbt  that  they 
knew  that  he  had  stopped  payment  before  the  sale ;  and  evi- 
dence was  given  tending  to  show  that  the  defendants  made 
the  purchase  with  the  intent  to  set  off  the  note  instead  of  pay- 
ing cash,  according  to  the  contract.  The  court,  after  a  very  full 
review  of  the  decisions  under  the  rule  before  stated,  from  the 
earliest  report  of  it  in  Baylone  agt.  Williams  (supra),  held 
that  under  the  circumstances  stated  the  set-off  must  be  allowed, 
and  the  judgment  in  favor  of  the  plaintiff  was  reversed. 

Bsonson,  J.,  who  delivered  the  opinion  of  the  court,  said 
that  it  might  be  an  open  question  whether  the  vendort 
immediately  after  the  delivery  and  when  he  first  discovered 
that  the  vendee  does  not  intend  to  pay  cash,  may  not  disaffirm 
the  sale  and  bring  trover  for  the  goods  if  they  still  remain 
in  the  hands  of  the  vendee ;  but  that,  whatever  may  bo  the  fraud, 
if  the  goods  are  actually  delivered  in  pursuance  of  a  contract 
of  sale,  the  vendor  may  elect  to  affirm  it ;  and  that  he  does 
affirm  it  if  there  be  any  considerable  delay  in  requiring  a 
return  of  the  goods  after  the  discovery  of  the  fraud,  or  where, 
as  was  done  in  that  case,  he  brings  an  action  for  the  price. 
The  judge  held,  further,  that  the  fact  that  Morris  was  a  com- 
mission merchant  had  little  or  no  tendency  to  prove  notice, 
because  lie  was  also  a  trader  on  his  own  account ;  that  the  fact 
that  he  had  stopped  payment  proved  nothing,  because  after 
the  happening  of  that  event  he  would  be  as  likely  to  sell  his 
own  goods  as  he  would  goods  which  a  third  person  had  pre- 
viously intrusted  to  him ;  that  the  fact  that  the  defendants 
intended  to  set  off  the  note  which  they  held  against  him 
tended  to  show  that  they  believed  that  Morris  was  the  principal, 
for  otherwise  they  could  hardly  hope  to  accomplish  their 
object ;  that  it  made  no  difference  th^t  the  defendants  bought 
the  goods  from  Morris  for  the  very  purpose  of  obtaining  pay- 
ment of  .their  debt  against  him,  and  that  upon  the  facts  stated 
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defendants  were  entitled  to  a  verdict.  He  said  it  would  not 
do  in  such  a  case  to  guess  that  the  vendee  had  notice,  but  that 
it  must  appear  from  the  nature  of  the  transaction,  or  by  some- 
thing that  transpired  before  the  contract  or  sale  was  completed, 
that  the  vendee  had  good  reason  to  believe  that  he  was  deal- 
ing with  an  agent,  and  that  in  a  commercial  community  no 
rule  short  of  this  would  afford  sufficient  protection.  It 
appears  to  me  that  these  questions  arise  upon  the  facts  in  this 
case.  The  transaction  upon  the  part  of  the  defendants  is  not, 
it  is  true,  one  that  commends  itself  to  the  favorable  considera- 
tion of  the  court.  The  offset  was  not  one  arising  out  of  any 
transaction  between  the  defendant  and  the  Renz  Hardware 
Company,  but  the  defendants,  after  they  had  obtained  an 
order  for  a  certain  quantity  of  an  article  which  that  company 
manufactured,  and  from  whom  they  meant  to  purchase  it, 
went  and  bought  a  depreciated  paper  of  the  company  at  the 
■enormous  discount  of  seventy-nine  per  cent,  that  they  might 
make  $367  out  of  an  order  for  goods  for  which  they  were  to 
pay  but  $522,  and  when  ascertaining,  according  to  the  plain- 
tiff's witness,  that  the  company  would  not,  at  the  price  agreed 
upon,  give  any  time,  but  wanted,  as  the  witness  expressed  it, 
41  spot  cash  payment  upon  delivery,"  the  defendants,  to  secure 
a  delivery,  practiced  the  artifice  of  representing  that  they  did 
not  want  to  pay  cash  until  their  customer  had  paid  them,  coupled 
with  the  promise  that  when  the  bill  of  lading,  as  I  understand 
the  testimony,  was  signed,  they  would  give  the  company  their 
check  for  the  amount  of  the  bill.  But  notwithstanding 
these  circumstances  I  think,  upon  the  authorities,  that 
if  the  defendants  had  the  right  to  assume  when  they 
made  the  contract  for  the  purchase  of  the  goods  that  the 
company  were  the  owners  of  them,  they  had  the  right  in  this 
action  to  set  off  the  note  as  a  valid  demand  which  they  had 
against  the  company.  It  was  notwithstanding  held,  as  has 
been  stated  in  Hogan  agt.  Shrovb  (supra),  that  although  the 
buyer  when  he  agreed  to  pay  cash  intended  to  pay  for  the 
goods  with  the  note  that  he  held  of  the  factor,  that  that  wonld 
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not  affect  his  right  to  set  it  off  in  the  action  brought  by  the 
principal'for  the  price  of  the  goods,  the  note  being  then  due ; 
and  that  this  is  the  law  appears  also  by  the  cases  of  Eland  agt. 
Karr  (1  East,  375),  Comfort  agt.  RvoeU  (2  M.  <&  Sd.,  510), 
Sehmer  agt.  Hawkins  (2  Esp.  N.  P.,  626),  Downer  agt. 
Eggleston  (15  Wend.,  51).  For  the  set-off  is  a  legal  right, 
and  may  be  insisted  upon  even  where  an  express  promise  has 
been  made  to  relinquish  it  {Downs  agt.  Eggleston,  supra} 
Taylor  agt.  Okey?  13  Yes.,  ISO). 

One  of  the  early  cases  in  which  a  set-off  of  the  vendor's 
paper  in  an  action  brought  for  the  goods  was  not  allowed 
(Fair  agt.  Mclver,  16  East,  130)  resembled  the  present  case 
in  the  feature  that  the  paper  of  the  vendor  was  obtained  for 
the  purpose  of  using  it  in  payment  for  the  goods  bought ;  but 
the  case  is  distinguished  from  the  present  in  the  circumstance 
that  the  purchaser  there  was  not  the  bona  fide  owner  of  the 
bill  of  exchange  which  was  offered  to  the  acceptor  in  payment 
for  the  goods  bought,  but  was  acting  for  the  benefit  of  the 
real  owners,  one  of  whom,  knowing  that  the  vendor  had  not 
been  regular  in  his  payment,  informed  defendant,  who  made 
the  purchase,  that  he  was  in  doubt  as  to  the  acceptor's  affairs, 
and  upon  his  solicitation  and  suggestion,  defendants  under- 
took to  6ecure  the  payment  of  the  bill  by  purchasing  goods 
of  the  acceptor ;  after  the  delivery  of  them  offering  the  bill 
in  payment,  which  he  refused  to  take.  The  acceptor  shortly 
afterwards  failed,  and  in  an  action  brought  by  his  assignee  against 
the  defendants  to  recover  for  the  price  of  the  goods,  it  was 
held  that  the  defendants  could  not  set  off  the  bill  against  the 
acceptor's  assignees,  as  they  were  not  the  holders  of  it  in  their 
own  right,  but  merely  held  it  as  trustee  of  the  real  owners. 
"  As  such  trustees,"  says  Bagley,  J.,  "  they  could  not  set  it 
off  against  a  demand  upon  them  in  their  own  right."  Lord 
Ellenborough  went  beyond  this,  declaring  that  he  was  not 
satisfied  with  the  previous  decisions  of  lord  Kenyon  in  Eland 
agt.  Cor  (i  East,  375),  that  upon  the  sale  of  goods  for  ready 
money  the  condition  is  performed  by  offering  in  payment  the 
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vendor's  own  paper,  bat  in  snbseqnent  cases  his  view  was  not 
concurred  in,  but  that  of  lord  Kenton  was  held  to  be  the  law 
(See  the  eases  in  Bttlard  on  Sales  [&Z  ed.],  239). 

Where  the  agreement  is  to  pay  cash,  there  is  no  reason 
why  the  vendor  should  refuse  to  receive  his  own  paper,  if  it 
is  due,  as  equivalent  to  cash,  and  it  has  been  so  held  (Mayer 
agt.  Mias,  8  Moore,  275;  1  Bing.,  311).  There  is  not  in 
such  a  case  that  fraud  which  exists  where  a  contract  is  made 
for  the  purchase  of  goods  for  cash  and  possession  of  them 
obtained  with  a  preconceived  intention  not  to  pay  for  them. 

What  appears  in  the  present  case  is,  that  upon  a  sale  of 
goods  a  delivery  of  them  was  obtained  with  a  preconceived 
intention  to  pay  for  them  in  the  depreciated  paper  of  the 
vendor,  which  had  been  bought  for  that  purpose,  and  does 
not  amount  to  a  connivance  (Mayer  agt.  Mias,  8  Moore,  275 ; 
Id.,  1  Bing.  /  Kennet  agt.  Robinson,  2  Id.  Marsh.  [Reg.],  84 ; 
Uillard  on  Sales  [3d  Ind.  ed.],  309-405  ;  Wells  on  Replevin, 
pp.  399-551).  For  the  goods  being  delivered  upon  the 
promise  to  pay  cash  upon  the  Saturday  following,  the  posses- 
sion in  the  first  instance  was  lawful,  and  the  plaintiff  being 
the  owner  of  the  goods,  as  he  had  authorized  the  sale  of  them 
only  for  cash,  was  entitled  to  a  restoration  of  them  on  the 
breach  of  that  condition,  then  a  demand  of  them  of  the 
defendant  and  a  refusal  on  their  part  to  give  them  up  was 
necessary  before  an  action  could  be  maintained  for  a  conver- 
sion, or,  more  properly,  for  the  wrongful  detention  then  of 
the  goods  (Hall \gt.  Robinson,  2  N.  T.,  295;  Addison  on 
Torts  [Sd  ed.],  312). 

But  there  has  been  no  demand  for  the  restoration  of  the 
goods,  but  a  demand  only,  as  in  Chapman  agt.  Zathrqp  (supra), 
for  the  purchase-money.  At  least  there  is  nothing  in  the 
evidence  to  show  how  any  demand  has  ever  been  made  for 
the  restoration  of  the  property  by  the  plaintiff,  or  by  any  one 
in  his  behalf.  The  complaint  appears  to  have  been  framed 
with  a  view  of  recovering  as  in  an  action  for  tort.  It  firet 
avers  a  sale  and  delivery  of  the  goods  for  cash,  payable  the 
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day  after  the  delivery,  a  demand  of  payment  and  a  refusal. 
It  then  avers  that  the  plaintiff  was  induced  to  deliver  the 
goods  by  deceit,  trick  and  device,  practiced  upon  him  by  the 
defendant.  It  sets  forth  the  representations  of  the  defend- 
ants, upon  which  he  was  induced  to  deliver  the  property, 
which  it  avers  were  false  and  made  with  the  fraudulent  intent 
to  obtain  the  goods  without  paying  for  them,  and  demands 
judgment  for  $535.38,  which  is  the  price  of  the  goods,  with 
interest. 

The  evidence  could  not  sustain  this  complaint,  for  it  was 
not  shown  that  the  representations  were  made  with  a  fraudu- 
lent intent  to  obtain  the  goods  without  paying  for  them,  but 
with  an  intent  to  pay  for  them  chiefly  in  the  protested  paper 
of  the  vendor  and  supposed  owner,  which,  as  I  have  said,  is 
not  a  conversion.  The  complaint  shows  that  the  possession 
which  the  defendants  obtained  was  lawful,  as  it  avers  a  delivery 
under  an  agreement  to  pay  the  cash  for  them  upon  the  fol- 
lowing day.  It  avers  a  breach  of  that  payment  by  a  refusal 
to  pay  cash  and  the  setting  up  of  a  pretended  claim  as  an 
offset  against  the  plaintiff's  bill,  but  there  is  no  averment  that 
the  plaintiff  had  rescinded  the  contract  or  demanded  a  return 
of  the  property,  and  that  the  defendant  had  refused  to  restore 
it,  which  was  essential  to  sustain  an  action  for  a  wrongful 
detention,  the  taking  having  been  lawful. 

The  only  action  that  was  maintainable,  therefore,  under  the 
complaint,  was  an  action  for  the  sale  and  delivery  of  the 
goods,  and  as  that  affirms  the  contract  of  sale,  the  right  of 
set-off  exists  unless  the  defendants  knew  when  they  made  the 
contract  that  the  Kenz  Hardware  Company  were  the  owners, 
but  were  acting  as  factors,  or  the  circumstances  were  such  as 
Bhould  have  put  them  upon  inquiry,  and  there  was  nothing 
in  the  evidence  to  warrant  such  a  finding.  The  shears  had 
been  manufactured  by  the  company,  and  the  defendants, 
therefore,  having  ordeied  a  certain  quantity  of  an  article  of 
the  company's  manufacture,  and  the  company  having  in  the 
correspondence  that  ensued,  and  in  a  bill  delivered  with  the 
Vol.  II        39 
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goods,  acted  as  principal,  the  defendants  had  a  right  to  assume 
that  the  company  were  selling  an  article  of  which  they  were 
the  manufacturers  and  owners. 

The  plaintiff  having,  when  advised  of  the  order,  cent  the 
shears  to  the  company's  place  of  business  in  the  city,  made 
them  his  factors  in  the  sale  by  delivering  the  goods  into  their 
possession,  thereby  enabling  them  to  sell  and  deliver  them  in 
their  own  name.  By  this  he  brought  .himself  within  the 
operation  of  the  rule  referred  to,  for  under  these  circumstances 
the  company  cannot  be  regarded  as  brokers  employed  to  sell 
the  property,  and  exceeded  their  authority  by  selling  it  in 
their  own  name. 

There  is  nothing  in  the  case  to  show  that  the  defendants 
had  any  intimation  that  the  shears  belonged  to  the  plaintiff, 
or  that  there  was  nothing  that  should  have  put  them  upon 
inquiry,  and  as  they  had  in  their  possession  at  the  time  of  the 
sale  and  delivery  an  indorsed  note  of  the  company's  which 
was  past  due,  they  had  the  right,  regarding  the  company  as 
principals  in  the  transaction,  to  tender  it  in  part  payment  or 
to  set  it  off  in  an  action  brought  for  the  price.  There  would  be 
no  doubt  of  this  if  the  Renz  Hardware  Company  were  the 
owners  of  the  goods,  and  it  is  the  same  where  the  company 
acted  as  owners  and  the  buyer  knew  them  only  as  such  up  to 
the  time  when  their  note  was  offered  t6  them  in  part  payment 
for  the  goods. 

It  may  be  that  the  plaintiff  had  the  right  to  rescind  the  sale 
under  the  circumstances  —  a  point  upon  which  I  express  no 
opinion  —  and  bring  an  action  for  a  conversion  or  wrongful 
detention  on  the  defendants  refusing  to  give  up  the  property 
upon  demand  when  they  were  advised  of  the  plaintiff's  owner- 
ship, but  he  made  no  such  demand  and  can  maintain  no  such 
action.  The  action  which  he  has  brought  is  maintainable 
only  as  an  action  for  the  recovery  of  the  contract-price  which 
necessarily  affirms  the  sale  and  entitles  the  buyers  to  their  set- 
off. A  demand  is  not  required  where  it  is  apparent  from  the 
conduct  of  the  person  who  has  the  goods  that  it  would  be  use- 
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less ;  but  that  does  not  appear  here.  All  that  appears  is  when 
the  company's  clerk  said  to  one  of  the  defendants  something 
about  an  arrest,  he  replied  ".  well,  go  ahead ;  we  are  prepared," 
which  most  be  understood  as  applying  to  the  threatened  arrest 
and  cannot,  as  matter  of  law,  be  declared  sufficient  to  hold 
that  a  demand  was  necessary. 

Upon  the  review  of  the  facts  and  the  law,  it  appears  that 
the  charge  of  the  judge  was  erroneous  in  instructing  the  jury 
that  if  the  defendants  had  knowledge  or  notice  on  the  day 
they  received  the  goods,  or  on  the  day  following,  that  the 
property  was  the  plaintiff's,  and  that  they  then  had  it  in  their 
power  to  return  it,  that  they  were  liable  for  the  contract 
price ;  or,  in  other  words,  that  they  could  not  set  oft  the  note 
in  the  action  for  the  price  of  the  goods. 

There  must,  therefore,  be  a  new  trial. 

Judgment  reversed,  new  trial  ordered,  costs  to  abide  the  event. 

Labbkmorb  and  Van  Hobsbn,  J  J.,  concur. 


SURROGATE'S  COURT. 


In  the  Matter  of  King,  minors. 

Guardian — Limitation  of  the  surrogate*  $  authority  to  remove  testamentary 
guardian—  Code  of  Civil  Procedure,  sections  2472,  2817,  2832,  2858. 

One  who  is  a  lawful  incumbent  of  the  office  of  guardian,  either  by 
appointment  of  the  surrogate  or  by  virtue  of  a  testamentary  provision, 
can  successfully  resist  in  this  court  an  application  for  his  removal  until 
such  facts  and  circumstances  have  been  established  as  furnish  statutory 
warrant  for  his  suppression. 

If,  within  the  meaning  of  subdivision  2  of  section  2817  of  the  Code  of 
Civil  Procedure,  a  guardian  has  been  guilty  of  "misconduct  in  the 
execution  of  her  trust,"  and  has  thereby  become  "  unfit "  to  be  con- 
tinned  in  her  office,  she  must  be  removed;  otherwise  the  surrogate  is 
powerless  to  displace  her. 

yew  York  county,  July,  1 885. 
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Rollins,  &  —  This  proceeding  is  brought  by  Donald 
Mackay,  as  one  of  the  executors  of  Elizabeth  ft.  B.  King, 
deceased,  for  the  removal  of  Phebe  Fullerton,  the  testament- 
ary guardian  of  Mrs.  King's  children. 

It  is  provided  by  the  seventh  subdivision  of  section  2472 
of  the  Code  of  Civil  Procedure  that  the  surrogate's  authority 
to  supersede  the  guardian  of  an  infant  "  must  be  exercised  in 
the  cases  and  in  the  manner  prescribed  by  statute." 

In  view  of  these  restrictive  provisions  it  is  manifest  that 
one  who  is  a  lawful  incumbent  of  the  office  of  guardian, 
either  by  appointment  of  the  surrogate  or  by  virtue  of  a  tes- 
tamentary provision,  can  successfully  resist  in  this  court  an 
application  for  his  removal,  until  such  facts  and  circumstances 
have  been  established  as  furnish  statutory  warrant  for  his 
suppression  (Matter  of  Kerrigan^  2  Civil  Pro.,  334 ;  Led- 
with  agt.  Union  Trust  Co.,  2  Dem.y  439). 

The  various  causes  which  will  justify  the  surrogate  in 
removing  a  guardian  appointed  under  title  seven  of  the  eigh- 
teenth chapter  of  the  Code  are  fully  set  forth  in  the  six  sub- 
divisions of  section  2832.  It  is  declared  in  the  last  of  these 
subdivisions  that  a  guardian  of  the  person  may  be  deprived  of 
his  office  whenever  "  the  infant's  welfare  will  be  promoted  by 
the  appointment  of  another  guardian." 

The  legislature  has  seen  fit  to  restrain  the  surrogate's 
authority  as  regards  testamentary  guardians  within  somewhat 
narrower  limitations.  He  can  only  direct  the  removal  of  such 
a  guardian  upon  the  grounds  assigned  in  section  2858 ;  that 
is,  "  in  cases  where  a  testamentary  trustee  may  be  removed  as 
prescribed  in  title  6  of  this  chapter."  This  is  a  reference  to 
section  2817,  whose  second  subdivision  alone  has  any  possible 
application  to  the  case  at  bar.  If,  within  the  meaning  of  that 
subdivision,  this  respondent  has  been  guilty  of  u  misconduct 
in  the  execution  of  her  trust,"  and  has  thereby  become  "  unfit" 
to  be  continued  in  her  office,  she  must  be  removed ;  otherwise 
the  surrogate  is  powerless  to  displace  her. 

Now,  there  are  no  allegations  in  this  petition  that  seem  to 
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me  to  require  comment,  except  such  as  are  in  some  way  asso- 
ciated with  the  shameless  behavior  of  the  respondent's  son, 
Richard  Butler,  towards  the  children,  whom  their  mother  had, 
by  testamentary  direction,  intrusted  to  the  respondent's  care. 
I  am  so  profoundly  impressed  with  the  truth  of  these  revela- 
tions and  with  the  desirability  of  placing  these  infants  under 
new  conditions,  not  only  for  preventing  future  mischiefs,  but 
for  effacing  from  their  minds,  if  possible,  the  memory  of 
indignities  which  they  have  already  suffered,  that  if  I 
had  power  under  the  circumstances  here  existing,  to  substitute 
another  guardian  in  place  of  this  respondent,  I  should  not 
hesitate  to  exercise  it. 

But  have  I  such  power  ? 

It  is  not  suggested  that  the  respondent  connived  at  her 
son's  disgraceful  practices,  and  it  is  not  claimed  that  she  ever 
heard  of  them  until  about  the  time  when  they  came  to  the 
knowledge  of  the  petitioner.  Nor  does  it  appear  that  she 
knew  or  had  reason  to  believe  that  evil  consequences  were 
likely  to  flow  from  the  intimate  relations  that  were  allowed  to 
exist  between  these  children  of  a  common  household. 

Her  treatment  of  her  son  since  the  discoveries  which  gave 
rise  to  the  present  proceeding  has  furnished  no  just  cause  for 
criticism. 

She  is  taken  to  task  by  petitioner's  counsel  for  protesting 
her  belief  in  the  boy's  innocence.  But  her  credulity  is  per- 
haps not  unnatural  in  a  mother,  and  it  does  not  seem  to  have 
betrayed  her  into  any  act  or  omission  that  can  fairly  be  inter- 
preted as  "  misconduct  in  the  execution  of  her  trust." 

This  petition  must,  therefore,  be  denied. 
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SUPREME  COURT. 
Lewis  B.  Ckane  agt.  Thomas  Evans  and  another. 

Attorney  and  client — Bond  and  mortgage — Authority  of  attorney  to  reed* 
interest,  or  part  of  principal  turn  on  bond  and  mortgage  ofcUent 

B.  being  the  attorney  and  agent  of  the  mortgagee,  as  such,  so  long  at 
he  had  the  bond  and  mortgage  in  his  possession  is  authorized  to  receive 
the  interest  accruing  thereon,  and  the  mortgagor  is  safe  in  paving  the 
same  to  him.  But  the  possession  of  these  papers  alone  gives  him  no 
authority  to  receive  a  part  of  the  principal  sum  secured  by  the  mortgage 
before  it  was  due. 

A  mortgagor  who  pays  interest  or  principal  upon  a  mortgage  to  any  one 
other  than  the  mortgagee  himself,  when  the  person  receiving  the  moneys 
has  not  in  his  possession  the  obligation,  does  so  at  his  peril.  In  order 
to  hold  the  principal  to  such  payment  he  must  be  prepared  to  prove 
express  authority. 

4 

Special  Term,  July,  1885. 

The  above  action  was  brought  to  foreclose  a  mortgage  made 
by  David  W.  Evans  in  1879,  to  the  plaintiff  to  secure  the  sum 
of  $5,000  payable  January,  1884.  The  defense  was  payment 
On  the  trial  plaintiff  produced  the  bond  and  mortgage  men- 
tioned in  the  complaint  npon  which  he  claimed  interest  from 
January,  1884.  The  defendants  produced  on  the  trial  a 
satisfaction-piece  of  the  mortgage,  purporting  to  have  been 
signed  by  the  plaintiff  in  July,  1883,  at  which  time  the 
mortgage  was  marked  "satisfied"  in  the  register's  office, 
but  plaintiff  had  no  knowledge  of  this  "  satisfaction "  until 
July,  1884.  Defendant  also  produced  a  paper  purporting  to 
be  the  bond  of  David  W.  Evans,  bearing  the  same  date  and 
notarial  certificate  as  appeared  on  the  bond  produced  by  the 
plaintiff,  and  in  addition  thereto,  indorsements  of  payments  of 
principal  and  interest,  and  receipt  in  full  of  the  principal  July, 
1883.  The  acknowledgment  in  the  bond  produced  by  plaintiff 
contained  the  words  "  to  me  known  and  known  to  me"  in 
written  characters,  while  the  same  words  in  the  acknowledge 
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ment  of  the  bond  produced  by  defendant  were  in  printed 
characters.  The  bond  produced  by  plaintiff  had  no  indorse- 
ments of  any  payments.  The  trial  lasted  two  days.  Messrs. 
Darid  N.  Carvallo  and  Daniel  T.  Ames,  experts  in  handwriting, 
were  called  by  the  plaintiff  and  testified  that  the  bond 
produced  by  defendants  was  a  forgery.  The  defendants 
called  Dr.  Charles  M.  Cresson,  of  Philadelphia,  an  expert  in 
handwriting. 
Further  facts  appear  in  the  opinion. 

Charles  W.  Dayton,  for  plaintiff. 

Burritt,  Zabriskie  &  Burrill,  for  defendants. 

Van  Vorst,  «/.  —  Baker  was  the  attorney  and  agent  of  the 
plaintiff,  the  mortgagee,  and  as  such,  as  long  as  he  had  the 
bond  and  mortgage  in  his  possession,  was  authorized  to  receive 
the  interest  accruing  thereon.  Possessed  of  these  instruments, 
under  the  facts  of  this  case,  the  mortgagor  was  safe  in  paying 
the  interest  to  him.  But  the  possession  of  these  papers  alone 
gave  him  no  authority  to  receive  a  part  of  the  principal  sum 
secured  by  this  mortgage  before  it  was  due.  To  be  so 
authorized  he  should  have  been  specially  and  pointedly 
directed  by  the  mortgagee  to  collect  or  receive  it.  The  time 
fixed  by  the  bond  for  the  payment  of  the  principal  sum  was 
the  mortgagee's  highest  expression  of  his  intentions  as  to  the 
time  for  the  payment  of  the  principal.  Of  such  limitations 
upon  the  power  of  the  attorney  to  receive  money  upon  the 
mortgage  the  mortgagor  was  bound  to  take  notice.  The 
receipt  therefore  by  Baker  from  the  mortgagee  of  the  sum  of 
$1,000,  in  the  month  of  February,  1882,  towards  the  principal 
sum,  not  then  due,  was  wholly  unauthorized.  This  payment 
was  concealed  from  the  plaintiff,  and  he  is  not  bound  by  it 
{Smith  agt.  Eiddy  68  N.  Y.,  130 ;  WiUiame  agt.  Walker,  2 
Sandf.  Ch.y  325.) 

In  October,  18S2,  the  plaintiff  withdrew  from  Baker  the 
land  and  mortgage.     That  ended  all  semblance  of  power  or 
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authority  on  the  part  of  Baker  to  receive  anything  on  the 
mortgage.  A  mortgagor  who  pays  interest  or  principal  upon 
a  mortgage  to  any  one  other  than  the  mortgagee  himself,  when 
the  person  receiving  the  moneys  has  not  in  his  possession  the 
obligation,  does  so  at  his  peril.  In  order  to  hold  the  principal 
to  such  payment  he  must  be  prepared  to  prove  express 
authority.  Baker,  according  to  the  evidence,  retained  in  his 
own  hands,  after  the  delivery  to  the  plaintiff  of  the  original 
documents,  a  copy  of  the  bond  purporting  to  be  executed  by 
the  mortgagor.  Plaintiff  was  wholly  ignorant  of  the  existence 
of  another  bond  in  the  hands  of  Baker.  It  is  quite  likely 
that,  with  a  fraudulent  purpose,  Baker,  shortly  after  the  execu- 
tion of  the  bond  and  mortgage  in  suit,  caused  to  be  prepared 
a  duplicate  bond,  and  it  is  upon  this  duplicate  that  all  pay- 
ments of  interest  as  well  as  of  principal  are  indorsed.  His 
purpose  undoubtedly  was  that,  in  the  event  that  the  bond  and 
mortgage  should  be  taken  from  him  by  the  plaintiff,  he  might 
have  in  his  hands  the  appearance  of  an  instrument  which 
should  enable  him  to  receive  money  from  the  mortgagor.  In 
that  he  seems  to  have  succeeded,  for  at  different  times  after- 
wards he  applied  to  the  mortgagor  for  payment  of  parts  of 
the  principal  sum,  although  not  due,  and  he  received  the  same, 
and  in  the  end  a  forged  satisfaction-piece  of  the  mortgage  was 
delivered  to  the  mortgagor  with  the  duplicate  bond. 

The  evidence  justifies  the  conclusion  which  I  have  reached 
that  the  so-called  duplicate  bond  is  also  a  forgery.  Although 
purporting  to  bear  date  with  the  genuine  bond  it  was  not 
written  on  a  similar  blank.  The  printed  form  of  the 
acknowledgment  differs  in  material  points  from  that  found 
tipon  the  genuine  bond.  The  seals  also  differ.  Crime  is  often 
detected  by  circumstances  which  the  foresight  of  the  perpe- 
trator can  neither  discern  nor  guard  against.  The  signature 
of  the  obligor  is  so  well  simulated  that  he  might  himself  be 
deceived.  The  ink  spots  even  on  the  real  bond  are  imitated 
on  the  false  instrument.  But  an  inspection  of  the  signature, 
and  by  a  comparison  of  it  with  genuine  signatures  of  the 
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obligor,  satisfies  me  that  it  is  a  forgery.  This  conclusion  is 
supported  by  the  testimony  of  experts.  Bat  the  care  and 
diligence  of  the  attorney  for  the  plaintiff  has  been  rewarded 
by  a  discovery  of  evidence  which  puts  the  matter  at  rest. 
The  acknowledgment  upon  this  blank  was  not  in  the  form 
printed  for  the  stationers  who  sold  it,  until  the  year  1880,  and 
after  the  time  the  bond  and  mortgage  bear  date.  This  is 
shown  by  the  testimony  of  employes  of  the  stationer  and 
printer.  The  guilty  party  thus  furnished  the  means  of 
detecting  his  crime.  The  mortgagor  is  dead,  and  no  light 
upon  this  subject  can  be  had  from  him.  But  even  were  the 
bond  in  question  a  genuine  instrument,  then  there  were  two 
bonds,  for  some  unaccountable  reason,  executed  and  outstand- 
ing, when  he  paid  the  mortgage.  And  yet,  when  he  received 
the  satisfaction-piece,  it  was  accompanied  only  by  this  instru- 
ment, the  bond  and  mortgage  remaining  in  the  hands  of  the 
mortgagee. 

From  all  the  evidence,  I  am  justified  in  deciding  that  the 
whole  amount  of  principal  is  due  and  unpaid  upon  the  bond 
and  mortgage,  and  there  must  be  judgment  of  foreclosure  and 
sale. 


SUPREME  COURT. 

Edward  A.  Durant  agt.  John  O'Brien. 

Btferee—  When  report  will  not  be  set  aside  on  the  ground  thai  referee  was 
biased — Relations  from  which  bias  wiU  not  be  inferred. 

While  courts  should  be  careful  to  see  that  no  improper  relations  exist 
between  a  referee  and  one  of  the  parties  to  an  action,  and  that  nothing 
occurs  during  the  progress  of  the  trial  which  shall  in  anywise  tend  to 
produce  a  favorable  impression  in  behalf  of  one  of  the  parties  to  the 
reference,  yet  such  scrutiny  should  not  be  carried  to  the  extreme  length 
of  holding  that  because  a  referee  sustains  friendly  relations  to  the  kin  of 
one  of  the  parties,  relations  so  close  as  to  lead  to  his  employment  as  his 
legal  adviser,  and  the  legal  adviser  of  his  estate,  that  such  relations 
Vol.  II         40 
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would  bias  his  judgment  in  the  action  in  which  he  had  been  appointed 
referee. 

When  the  referee  had  heard  the  proofs,  and  made  his  report  finding  in 
favor  of  the  plaintiff,  and  from  the  judgment  perfected  upon  such 
report  defendant  had  appealed  to  the  general  term,  which  general  term 
had  affirmed  the  judgment,  and  the  defendant  had  appealed  to  the  court 
of  appeals,  and  while  such  appeal  was  still  pending  defendant  made  a 
motion  to  set  aside  the  report  of  the  referee  upon  the  ground  that  such 
referee  was  biased  in  favor  of  the  plaintiff: 

Heid,  that  the  motion  resting  solely  and  only  upon  the  ground  that  the 
referee  was  the  friend  and  legal  adviser  of  the  nephew  of  the  plaintiff, 
such  fact  of  itself  would  not  warraut  the  inference  of  bias  and  partiality, 
and  especially  when  it  appeared  that  this  was  known  to  the  counsel  of 
the  party  moving  before  the  trial  of  the  action  was  commenced. 

Special  Term,  May,  1885. 

Motion  by  defendant  to  set  aside  the  referee's  report. 

A.  Lee  Wager  and  Hamilton  Harris,  for  defendant  and 
motion. 

Thompson  <&  Andrews,  for  plaintiff  and  opposed. 

Westbrook,  e/.  — The  plaintiff,  Edward  A.  Da  rant,  as  the 
assignee  of  A.  J.  Williams  &  Co.,  brought  this  action  against 
the  defendant  John  O'Brien,  to  recover  for  an  alleged  balance 
due  to  them,  as  sub-contractors  under  the  defendant,  for  work 
done  and  materials  furnished  upon  the  Clinton  state  prison 
and  warden's  house,  at  Dannemora,  in  this  state.  By  order 
of  this  court  the  action  was  referred,  on  the  18th  day  of 
January,  1882,  to  Abraham  V.  De  Witt,  counselor-at-law, 
at  Albany,  N.  Y.  The  referee  was  suggested  by  the  counsel 
of  the  defendant,  and  consented  to  by  the  counsel  for  the 
plaintiff.  After  a  number  of  hearings  before  the  referee,  the 
cause  was  finally  submitted  to  him  for  a  decision  on  the  1st 
day  of  July,  18S2.  The  report  of  the  referee  was  made  on 
the  1 7th  day  of  August,  1882,  and  was  in  favor  of  the  plain- 
tiff for  the  sum  of  $5,251.97.  From  the  judgment  perfected 
upon  such  report,  the  defendant  appealed  to  the  general  term 


HOWARD'S  PRACTICE  REPORTS.  815> 

Durant  agt.  O'Brien. 

of  this  court,  and  the  appeal  was  argued  in  that  court  on  the 
5th  day  of  December,  1882,  and  by  its  decision,  rendered  on 
the  3d  day  of  February,  1883,  the  judgment  entered  upon  the 
referee's  report  was  affirmed,  with  costs.  Within  a  few  days 
thereafter  an  appeal  was  taken  by  the  defendant  to  the  court 
of  appeals,  which  is  still  pending,  unargued  and  undecided. 
The  defendant  now  moves  to  set  aside  the  report  of  the 
referee  upon  the  ground  that  such  referee  was  biased  in  favor 
of  the  plaintiff,  and  such  bias  is  sought  to  be  inferred  from 
the  relations  which  the  referee  sustained  to  one  Allen  B. 
Durant,  a  nephew  of  the  plaintiff,  as  his  attorney  and  counsel 
and  friend. 

There  is  no  proof  presented  upon  this  motion  tending  to- 
show  that  Mr.  De  Witt  was  in  any  way  connected  either  as  & 
friend  or  legal  adviser  with  the  plaintiff  in  the  action ;  but 
it  is  insisted  that  because  he  wad  the  friend  and  the  legal 
adviser  of  the  nephew  of  the  plaintiff  Allen  B.  Durant,  and 
becanse  he  was  employed  in  behalf  of  the  estate  of  Allen  B. 
Durant  to  conduct  certain  proceedings  before  the  surrogate 
of  the  county  of  Albany,  and  because  the  plaintiff  and  Allen 
B.  Durant  were  on  friendly  terms,  that  therefore  the  referee 
must  have  been  biased  in  favor  of  the  plaintiff.  This  infer- 
ence, it  seems  to  me,  is  most  illogical  and  unjust.  If  adopted 
as  sound  it  would  prevent  a  judge  from  sitting  in  a  cause  in 
which  any  of  the  parties  thereto  were  of  kin  to  a  friend  and 
companion  of  such  judge,  and  towards  whom  the  judge  had 
occupied  the  relation  of  legal  adviser. 

Prior  to  the  appointment  of  Mr.  De  Witt  as  referee  in  this- 
action,  he  had  acted  as  the  legal  adviser  of  Allen  B.  Durant, 
the  nephew,  and  when  the  parties  and  counsel  in  this  action 

* 

met  before  him  for  the  first  time  for  the  hearing  of  this 
cause,  the  referee  explained  fully  to  the  counsel  his  intimacy 
with  Durant,  and  the  relation  which  he  bore  to  him,  saying 
to  them  that  he  did  so  to  enable  the  defendant's  counsel,  if 
they  so  desired,  to  have  another  referee  appointed  in  his  place. 
The  counsel  for  the  defendant  refused  to  change  the  referee 
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and  insisted  upon  proceeding  with  the  trial  of  the  action 
before  him.  After  this  occurrence,  and  during  the  trial  of 
the  action  before  the  referee,  Allen  B.  Durant  was  taken  ill, 
from  which  illness  he  never  recovered.  During  such  illness, 
and  on  the  20th  of  June,  1882,  Mr.  De  Witt  drew  the  last 
will  and  testament  of  Mr.  Durant,  and  on  the  fifth  of  July 
following  drew  the  codicil  thereto.  In  November  following 
A.  B.  Durant  died,  and  in  a  contest  in  regard  to  such  will 
before  the  surrogate,  which  was  long  after  Mr.  De  Witt's 
connection  with  this  cause  as  referee  had  ceased,  Mr.  De  Witt 
acted  as  the  counsel  for  the  estate.  There  is,  however,  no 
evidence  tending  to  show  that  Mr.  De  Witt  ever  consulted  or 
advised  with  the  plaintiff  in  regard  to  the  nephew,  his  family 
or  estate ;  on  the  contrary,  the  affidavit  of  Mr.  De  Witt  and 
of  the  plaintiff  both  show  that  there  was  no  intimacy  what- 
ever between  them,  and  that  they  were  merely  passing 
acquaintances,  and  the  only  social  intercourse  between  them 
consisted  of  formal  calls  by  Mr.  De  Witt  on  new-years'  days 
at  the  house  of  the  plaintiff.  While  courts  should  be  careful 
•  to  see  that  no  improper  relations  exist  between  a  referee  and 
one  of  the  parties  to  an  action,  and  that  nothing  occurs  during 
the  progress  of  the  trial  which  shall  in  anywise  tend  to  pro- 
duce a  favorable  impression  in  behalf  of  one  of  the  parties 
to  the  reference,  yet  such  scrutiny  should  not  be  carried  to 
the  extreme  length  of  holding  that  because  a  referee  sustains 
friendly  relations  to  the  kin  of  one  of  the  parties,  relations  so 
close  as  to  lead  to  his  employment  as  his  legal  adviser,  and 
the  legal  adviser  of  his  estate,  that  such  relations  would  bias 
his  judgment  in  the  action  in  which  he  had  been  appointed 
referee.  In  the  present  case,  as  has  already  been  said,  the 
defendant  and  his  counsel  were  fully  informed,  before  the  trial 
of  the  reference  was  commenced,  that  such  relations  existed 
between  the  referee  and  the  nephew  of  the  plaintiff.  What- 
ever inference  could  justly  and  properly  be  drawn  from  such 
relation,  could  have  been  drawn  as  well  when  the  trial  of  this 
cause  commenced  as  it  can  be  now.     The  defendant  and  his 
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counsel  then  knew  that  Allen  B.  Durant,  the  nephew  of  the 
plaintiff  was  the  friend  and  client  of  the  referee.  If  that 
fact  would  of  itself  bias  and  disqualify  the  referee,  it  was  then 
known  and  they  had  no  reason  to  believe  that  because  of  the 
reference  the  relation  which  Mr.  De  Witt  then  sustained  to 
Allen  B.  Durant  would  be  broken  off  and  his  friendship  sus- 
pended. All  that  has  transpired  since  simply  evidences  the 
continuance  of  friendship  and  relations  which  existed  when 
the  trial  of  this  action  was  begun,  and  from  which  no  more 
unfavorable  conclufion  can  now  be  drawn  than  could  have 
been  drawn  at  the  commencement  of  the  trial.  The  referee 
was  well  known  to  the  counsel  of  the  defendant,  at  least,  if 
not  to  the  defendant  himself,  when  the  relationship  between 
the  referee  and  the  nephew  were  disclosed,  and  if  such  counsel, 
with  minds  keenly  awake  to  the  rights  of  their  client,  could 
see  nothing  in  the  relationship  which  Mr.  De  Witt  sustained  to 
Allen  B.  Durant  to  disqualify  him  from  acting  as  such  referee, 
it  cannot  be  surprising  if  the  judge  to  whom  this  motion  is  now 
submitted  should  be  equally  unable  to  see  the  disqualification 
which  such  relationship  imposed.  Many  of  tho  statements 
made  by  the  widow  of  A  Hen  B.  Durant,  as  to  the  closeness  of  the 
friendship  which  existed  between  her  deceased  husband  and  the 
referee,  are  denied  by  the  latter,  and  espeoially  and  flatly  does 
he  deny  her  general  statement  that  he  would  uphold  the 
Durante  in  all  their  difficulties  with*  her.  It  is  proper  also  to 
state  that  all  the  trusts  and  duties  confided  by  the  will  of 
Allen  B.  Durant  to  the  referee,  have  been  renounced,  and  not 
accepted  by  him,  and  that  therefore  so  much  of  the  motion 
papers  as  allege  the  creation  of  such  tuists  by  the  will,  can 
have  no  weight  in  the  determination  of  this  motion. 

A  careful  reading  of  all  the  papers  upon  this  motion  has 
failed  to  present  to  my  mind  any  fact  which  would  justify  an 
order  setting  aside  the  report  and  judgment  in  this  action. 
There  are  loose,  assertions  in  the  affidavits  presented  by  the 
plaintiff  to  the  effect  that  there  was  an  intimacy  between  the 
plaintiff  and  the  referee.     Such  allegations,  however,  are  by 
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persons  who  could  not,  and  did  not  know  the  truth  of  the 
facts  charged.     If  such  intimacy  was  known  to  them,  then 
such  knowledge  should  hare  been  used  to  vacate  the  order  of 
reference  before  the  report  was  made,  or  rather,  it  should 
have  prevented  the  naming  of  the  referee  by  the  defendant, 
and  the  conclusion  to  proceed  with  the  trial  before  him  when 
his  relation  with  Allen  B.  Durant  was  fully  explained.    It 
is  evident,  however,  from  all  the  allegations  of  the  moving 
papers,  that  such  general  charges  were  founded  upon  subse- 
quent inquiries  and  not  upon  actual  knowledge.     The  positive 
and  distinct  denials  of  such  intimacy  by  both  the  plaintiff  and 
Mr.  De  Witt,  and  sustained  by  others  who  had  the  opportunity 
and  means  of  knowing  the  truth  of  what  they  have  affirmed, 
must  be  accepted  as  true,  and  therefore,  all  suspicions  of  bias 
founded  upon  such  alleged  intimacies  must  vanish,  because 
deduced  from  supposed  facts  which  have  no  existence  in  truth. 
The  motion  must,  therefore,  rest  solely  and  only  upon  the 
ground  that  the  referee  was  the  friend  and  legal  adviser  of 
the  nephew  of  the  plaintiff.     Such  fact  of  itself  would  not 
warrant  the  inference    of  bias  and  partiality,   and  when  it 
further  appears  that  all  this  was  known  to  the  counsel  of  the 
party  moving  before  the  trial  of  this  action  commenced,  it  can- 
not be  seen  upon  what  possible  ground  this  motion  can  be 
granted.     If  injustice   was  done  by  the  report,  the  general 
term  of  this  court  did  not  discover  it ;  but  if  it  was  in  fact 
committed,  the  court  of  last  resort  in  which  this  action  is  now 
pending,  will  do  the  defendant  justice.     It  will  be  unjust  to 
the  plaintiff,  upon  the  grounds  presented,  to  subject  him  to 
the  costs  of  another  trial,  and  it  would  be  a  very  grave  reflec- 
tion upon  the  character  and  standing  of  the  referee  for  this 
court  to  assume  that  he  was  biased  and  prejudiced,  simply  and 
only  because  he  had  been  the  friend  and  legal  adviser  of  a 
relative  of  the  plaintiff. 

The  motion,  therefore,    to  set  aside   the  report  must  be 
denied. 
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N.  Y.  COMMON  PLEAS. 
Campbell  Printing  Press  Company  agt.  John  F.  Oltboggb. 

Conditional  ealss—  Contract  of  muit  be  fled — Lam  of 1884,  chapter  815  — 

Effect  of  not  fling. 

Every  contract  in  the  nature  of  a  conditional  sale  agreement  must  be  filed 
according  to  the  laws  of  1884,  chapter  815,  or  it  is  void  as  to  subsequent 
purchasers  and  mortgagees  in  good  faith. 

The  object  of  the  statute  is  to  render  secret  liens  upon  personal  property 
ineffectual  as  to  innocent  purchasers,  and  the  courts  will  not  permit  the 
statute  to  be  evaded. 

In  determining  whether  the  contract  comes  within  the  statute,  the  whole 
instrument  is  to  be  taken  together  and  the  ruling  intention  of  the  parties, 
to  be  gathered  from  the  whole  of  it,  is  what  is  to  be  regarded. 

General  Term%  June,  1885. 
Livingston  <&  Olcott)  for  appellant. 
C.  De  Hart  Brower>  for  respondent. 

Daly,  C.  J.  —  I  think  we  should  hold  that  the  agreement 
in  this  case  is  a  mere  device  to  evade  what  is  required  by  the 
statute  in  the  case  of  conditional  sales  {Laws  of  N.  Y.,  1884, 
chap.  315).  This  is  a  remedial  statute,  the  object  of  which 
is  to  give  some  protection  against  loss  or  injury  to  persons 
baying  personal  property  from  those  who  have  all  the  out- 
ward indicia  of  ownership  by  the  possession  and  use  of  it,  the 
sale  of  which  may  be  defeated  after  the  article  has  been  paid 
for  by  a  private  agreement,  by  the  terms  of  which  the  title  to 
the  property  was  to  remain  in  the  person  originally  contract- 
ing to  sell  it  until  the  whole  of  the  purchase-money  was  paid, 
which,  in  such  conditional  sales,  is  usually  payable  in  install- 
ments at  periods  agreed  upon. 

The  statute  above  referred  to  provides  that  unless  such  an 
agreement,  or  a  copy  of  it,  is  filed  in  the  manner  provided  for 
by  the  act,  it  shall  be  void  as  against  subsequent  purchasers 
-or  mortgagees  in  good  faith,  and  the  act  further  declares  that 
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such  conditional  sales  shall  become  absolute,  unless  within 
thirty  days  of  the  expiration  of  each  and  every  year  thereafter 
a  statement  exhibiting  the  vendor's  interest  in  the  property 
is  also  filed.  This  is  substantially  requiring  to  be  done  in  the 
case  of  conditional  sales  what  has  for  a  long  time  been  required 
to  be  done  in  the  case  of  mortgages  of  personal  property,  and 
in  all  such  remedial  statutes  the  rule  is  to  consider  what  the 
mischief  was  that  the  Jaw  did  not  previously  provide  for  — 
what  remedy  the  statute  meant  to  give  to  cure  that  mis- 
chief—  and  the  act  is  to  be  so  construed  as  to  suppress  the 
mischief  and  advance  the  remedy  {Co.  Zitt.,  11,  42;  Patter's 
Dwarris,  58). 

^The  agreement  under  consideration  declares  that  the  plain- 
tiffs, the  Campbell  Printing  Press,  &c.,  Co.,  let,  and  H.  A. 
Landman  hired  for  use,  a  printing  press,  which  is  particularly 
described  by  its  name  and  numbers,  for  the  term  of  ten  months, 
at  the  rate  of  ten  dollars  a  month,  payable  on  the  fifteenth 
of  each  and  every  month,  beginning  November  15, 1884 ;  the 
lessee  Landman  to  furnish  suitable  and  proper  foundations 
for  the  press  at  his  place  of  business  in  Brooklyn ;  that  he  was 
to  keep  it  insured  during  the  said  term  in  the  sum  of  $800, 
depositing  the  policy  with  the  plaintiffs;  that  he  was  not, 
without  the  plaintiff's  consent,  to  assign  the  lease,  nor  sublet 
the  property,  nor  remove  it  during  the  term ;  that  at  the  expira- 
tion of  the  term  he  was  to  deliver  up  the  possession  of  it  to 
the  plaintiff;  and  that  if  default  was  made  in  the  payment 
of  any  of  the  installments  that  the  plaintiffs  were  to  repossess 
themselves  of  the  property  and  enjoy  it  thereafter  as  though 
this  agreement  had  never  been  made. 

The  agreement  further  declares  that  the  plaintiffs  agreed 
to  sell  to  Landman  a  printing  press  of  the  same  number  and 
description,  warranted  to  do  the  same  and  equally  good  work, 
for  the  sum  of  $700,  to  be  paid  in  monthly  installments  of 
sixty  dollars  each,  payable  on  the  fifteenth  day  of  each  month 
thereafter  for  the  term  of  ten  months,  being  the  same  days 
that  the  ten  payments  of  ten  dollars  each  was  to  be  paid.    The 
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agreement  then  declares  that  when  the  whole  amount  provided 
for,  or  the  $700  is  paid,  that  the  plaintiffs  were  to  deliver  to 
Landman  the  last  named  press,  boxed  on  cars  at  their  factory, 
for  which,  the  agreement  says,  Landman  is  to  pay  the  sum  of 
$100,  and  for  the  balance  ($700)  he  is  to  give  his  notes,  pay- 
able, with  legal  interest,  on  the  fifteenth  of  each  month  as 
before  stated,  and  that  upon  the  payment  of  all  these  notes 
the  plaintiffs  are  to  credit  all  rents  paid  for  the  press,  and 
there  is  a  final  provision  that  this  written  contract  contains 
the  whole  agreement ;  that  the  plaintiffs  are  to  be  governed 
solely  by  it,  and  not  by  any  verbal  agreement. 

The  whole  amounts  substantially  to  this :  That  contempo- 
raneous with  each  monthly  payment  of  ten  dollars  for  what 
is  declared  to  be  a  lease  for  ten  months  of  the  press,  delivered 
to  and  used  by  Landman,  there  is  to  be  a  payment  by  him  of 
sixty  dollars  on  each  of  the  said  days  during  the  ten  months 
towards  the  purchase-money  of  another  press  of  exactly  the 
same  kind,  which  is  to  be  delivered  to  Landman  at  the  plain- 
tiffs factory  when  the  entire  $800  is  paid  by  him. 

It  is  very  plain  to  my  mind  that  the  whole  design  of  this 
agreement  is  to  evade  the  law  requiring  agreements  for  con- 
ditional sales  to  be  filed,  and  the  result  in  the  case  of  this 
particular  agreement  has  the  .very  mischief  which  the  statute 
was  designed  in  some  degree  to  guard  against,  for  it  is  set  up 
in  the  answer  and  admitted  by  the  demurrer  that  the  defend- 
ant, who  was  ignorant  of  the  agreement  between  the  plaintiffs 
and  Landman,  bought  the  printing  press  of  Landman,  paying 
him  therefor  the  sum  of  $700,  the  press  being  then  in  Land- 
man's office  and  the  defendant  believing  him  to  be  the  owner 
of  it. 

The  statute  applies  to  every  contract  for  the  conditional 
sale  of  chattels  which  shall  be  followed  by  an  actual  and  con- 
tinned  change  of  possession  of  the  thing  contracted  for,  and 
the  distinction  resorted  to  in  this  agreement  and  relied  upon 
to  avoid  the  requirements  of  the  statute  was  to  provide  that 
the  press  delivered  should  be  held,  under  what  is  denominated 
Vol.  II        41 
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a  lease,  whilst  the  payments  are  being  made  for  the  purchase 
of  exactly  the  same  kind  of  press,  and  which,  when  the  pur- 
chase-money  ($800)  was  all  paid,  was  to  be  delivered  at  the 
plaintiff's  factory. 

But  it  is  obvious  that  the  practical  result  of  this  kind  of 
agreement  would  be  in  each  instance  that  the  press  which  is 
declared  only  to  be  leased  is  the  one  that  in  reality  upon  the 
payment  of  $800  would  be  sold,  for  being  then  set  up  upon 
its  foundations  in  the  purchaser's  place  of  business,  it  would 
be  no  object  to  him  to  have  exactly  the  same  kind  of  press 
delivered  at  the  plaintiff's  factory,  as  it  would  involve  the 
removal  of  the  one  already  set  up  and  in  use  and  the  expense 
of  transporting  the  other  one  from  the  factory  of  the  plaintiff 
and  setting  it  up  on  a  "  proper  and  suitable  foundation,"  to 
use  the  language  of  the  agreement. 

The  calling  of  what  was  provided  for  in  that  part  of  the 
agreement  a  lease  does  not  necessarily  make  it  so,  especially 
in  view  of  a  statute,  the  object  of  which  is  to  render  secret 
liens  upon  personal  property  ineffectual  as  against  innocent 
purchasers,  unless  the  agreement  creating  the  lien  is  filed  in 
the  manner  provided  for  in  the  statute  so  that  notice  of  it  can 
be  obtained  upon  inquiry,  for  the  whole  instrument  is  to  be 
taken  together,  and  the  ruling  intention  of  the  parties,  as 
gathered  from  the  whole  of  it,  is  what  is  to  be  regarded 
(Hereford  agt.  Davis,  102  U.  S.  R.,  235 ;  Dibble  agt.  Hath- 
away, 11  Hun,  574,  575.) 

The  agreement  was  one,  in  my  opinion,  that  should  have 
been  filed  under  the  statute,  and  I  am  therefore  in  favor  of 
reversing  the  judgment. 
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SURROGATE'S  COURT. 

In  the  Estate  of  John  Baikr,  deceased. 

Code  of  OwU  Procedure,  section*  2690.  2814 —When  surrogate  w%U  not  per* 

rati  an  executor  or  trustee  to  resign  hie  trust. 

The  surrogate  cannot  Justly  permit  an  executor  or  trustee  to  resign  his 
trust  against  the  wishes  of  the  legatees  or  cestuis  que  trustent,  unless  suf- 
ficient reasons  are  shown  to  exist  for  allowing  such  resignation. 

New  York  county*  August^  1885. 

Bollins,  S. — The  petitioner's  application  to  be  relieved 
from  continuing  to  act  as  executrix  and  trustee  cannot,  within 
the  restrictions  of  sections  2690  and  2814  of  the  Code  of 
Civil  Procedure,  be  lawfully  granted,  unless  the  surrogate,  in 
his  discretion,  shall  find  that  "  sufficient  reasons  "  exist  there- 
for. The  only  reason  assigned  in  this  petition  is  embodied 
in  the  general  allegation  that  the  petitioner  is  "too  busy  with 
her  own  private  matters,  and  no  longer  desires  to  be  busied" 
with  her  trust. 

tier  counsel  supplements  this  claim  for  relief  by  pleading 
her  limited  knowledge  of  the  English  language  and  a  lack  of 
business  capacity  which  amounts  to  an  inability  fitly  to  dis- 
charge her  duties.  He  insists  that  by  her  retention  in  office 
the  estate  will  be  incumbered  with  a  "needless  appendage." 

I  find  that  she  had  sufficient  knowledge  of  English  and  of 
business  to  claim  and  receive,  under  the  decrees  of  October 
13, 1881,  and  May  10,  1883,  commissions  amounting  in  all  to 
$1,491.76.  Her  petition  expressly  asserts  that  the  duties  that 
remain  to  be  fulfilled  are  of  a  much  simpler  character  than 
those  which  have  been  performed  already;  and,  as  her  dis- 
charge is  opposed  by  the  cestui  que  trust,  she  must  continue 
to  play  the  modest  role  of  needless  appendage  until  she  shows 
better  cause  than  has  yet  appeared  for  being  allowed  to  aban- 
don it. 
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SUPREME  COURT. 

The  People  em  rel.  Maky  E.  Wright  agt.  Amasa  G.  Genung 
and  Solomon  L.  Howe,  as  school  commissioners  of  the 
county  of  Tompkins. 

Cornell  University — Who  entitled  to  free  scholarship  under  Law  of  1878, 

chapter  654. 

The  person  to  be  selected  for  a  free  scholarship  in  the  Cornell  University 
must  be  a  student  from  one  of  the  academies  or  public  schools  of  the 
county  from  which  he  or  she  is  to  be  selected. 

The  State  Normal  School,  located  at  Cortland,  is  not  one  of  the  public 
schools  of  Tompkins  county  within  the  -intent  and  meaning  of  the 
statute,  and  an  attendance  at  such  school  docs  not  entitle  a  person  to 
such  scholarship. 

The  candidates  for  such  free  scholarship  should,  each  year,  be  selected 
from  scholars  in  the  academies  and  public  schools  during  that  year,  and 
not  from  the  best  scholars  who  have  at  any  time  attended  the  public 
schools  and  academies  of  the  county. 

The  position  that  a  person  is  not  a  scholar  of  a  high  school  because  she 
was  graduated  at  the  close  of  its  last  term,  and  hence  ineligible  as  a 
candidate,  cannot  be  sustained.  For  the  purposes  of  the  act  she  must 
be  regarded  as  a  scholar  of  that  school,  at  least  until  the  end  of  the 
school  year,  and  until  that  school  shall  again  commence  its  sessions. 
The  intention  of  the  statute  is  that  she  may  have  all  the  advantages 
of  that  school  so  long  as  she  is  a  member  of  it,  and  upon  her  final 
examination  and  graduation  may  then  become  a  candidate  for  such 
scholarship. 

Tompkins  Special  Term,  August,  1885. 

William  iT.  Noble,  for  relator. 

W.  Hazlitt  Smith,   for  Amasa  G.  Genung    and  Arthur 
Curtis. 

James  McLachlin,  for   Solomon  L.   Howe    and   Frauk 
Knapp. 

Martin,  J.  —  This  is  an  application  by  the  relator  for  a 
mandamus  to  compel  the  respondents  to  issue  to  her  the  certi- 
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ficate  required  by  chapter  654  of  the  Laws  of  1872,  to  entitle 
her  to  a  free  scholarship  in  Cornell  University. 

The  statute  creating  such  free  scholarships  and  providing  to 
whom  they  6hall  be  awarded,  so  far  as  the  same  is  applicable  to 
the  question  involved  on  this  application,  is  as  follows :  "  The 
several  departments  of  study  in  the  said  (Cornell)  university 
shall  be  open  to  applicants  for  admission  thereto  at  the  lowest 
rates  of  expense  consistent  with  its  welfare  and  efficiency,  and 
without  distinction  as  to  rank,  class,  previous  occupation  or 
locality.  But,  with  a  view  to  equalize  its  advantages  to  all 
parts  of  the  6tate,  the  institution  shall  annually  receive  stu- 
dents, one  from  each  asbembly  district  in  the  state,  to  be 
selected  as  hereinafter  provided,  and  shall  give  them  instruc- 
tion in  any  or  in  all  the  prescribed  branches  of  6tudy  in  any 
department  of  said  institution  free  of  any  tuition  fee  or  of 
any  incidental  charges  to  be  paid  to  said  university,  unless 
snch  incidental  charges  shall  have  been  made  to  compensate 
for  damages  needlessly  or  purposely  done  by  the  students  to 
the  property  of  the  university.  The  said  free  instruction 
shall,  moreover,  be  accorded  to  said  students  in  consideration 
of  their  superior  ability  and  as  a  reward  for  superior  scholar- 
ship in  the  academies  and  public  schools  of  this  state.  Said 
students  shall  be  selected  as  the  legislature  may  from  time  to 
time  direct,  and  until  otherwise  ordered,  as  follows :  The 
school  commissioner  or  commissioners  of  each  county,  and 
the  board  of  education  of  each  city,  or  those  performing  the 
duties  of  such  a  board,  shall  select  annually  the  best  scholar 
from  each  academy  and  each  public  school  of  their  respective 
omnties  or  cities  as  candidates  for  the  university  scholarship. 
But  in  no  case  shall  any  person  having  already  entered  the 
said  university  be  admitted  as  one  of  such  candidates.  The 
candidates  thus  selected  in  each  county  or  city  6hall  meet  at 
such  place  and  time  in  the  year  as  the  school  commissioner  or 
commissioners  in  the  county  and  the  said  boards  of  education 
of  the  cities  in  those  counties  which  contain  cities  shall 
appoint,  and  the  school  commissioner  or  commissioners  and 
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the  said  board  of  education,  or  such  of  them  as  shall  attend 
and  act,  shall  proceed  to  examine  said  candidates,  and  determine 
which  of  them  are  the  best  scholars,  and  they  shall  then  select 
therefrom  to  the  number  of  one  for  each  assembly  district  in 
said  county  or  city,  and  furnish  the  candidates  thus  selected 
with  a  certificate  of  such  selection,  which  certificate  shall 
entitle  said  student  to  admission  to  said  university,  subject  to 
the  examination  and  approval  of  the  faculty  of  said  university 
(Chap.  654,  Laws  1872). 

The  respondents  did  not  at  any  time  during  the  past  year 
select  any  candidate  or  candidates  for  such  free  scholarship 
from  the  academies  and  public  schools  of  Tompkins  county 
as  required  by  this  statute.  They,  however,  gave  notice  that 
at  a  time  and  place  designated  by  them  they  would  examine 
such  persons  as  should  attend  for  that  purpose,  and  thereby 
determine  to  whom  the  scholarship  for  the  year  1885  should 
be  awarded.  In  pursuance  of  that  notice,  and  on  the  thirteenth 
and  fourteenth  of  the  present  month,  the  respondents  held 
such  examination.  Upon  that,  examination  four  persons 
appeared  as  candidates  and  were  examined.  The  persons  thus 
examined  were  Frank  Knapp,  Arthur  Curtis,  the  relator  Mary 
E.  Wright,  and  Mary  Lawrence.  Upon  the  completion  of 
the  examination  the  respondents  determined  that  Frank  Knapp 
was  the  best  scholar,  Arthur  Curtis  the  second,  the  relator 
third,  and  Mary  Lawrence  fourth.  Mr.  Knapp  is,  and  has 
always  been,  a  resident  of  Tompkins  county.  He  attended 
the  public  schools  of  that  county  until  1882,  when  he  entered 
the  State  Normal  School  at  Cortland,  N.  Y.  He  continued  a 
scholar  in  that  school  until  he  was  graduated  in  1884,  since 
which  time  he  has  been  engaged  in  teaching.  Mr.  Curtis  is  also 
a  resident  of  Tompkins  county.  He  was  graduated  from  one  of 
the  public  schools  of  that  county  in  the  year  1883,  and  has  not 
since  been  a  scholar  in  any  of  the  academies  or  public  schools 
of  the  county  or  state.  Both  the  relator  and  Miss  Lawrence 
were  residents  of  Tompkins  county,  and  both  attended  the 
Ithaca  High  School,  which  is  one  of  the  public  schools  of  that 
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county,  during  the  school  year  which  commenced  in  the  fall 
of  1884  and  ended  in  the  summer  or  fall  of  1885.  At  the 
end  of  the  last  term  of  such  school  year  they  were  graduated 
from  that  school.  Since  their  graduation  neither  has  been  a 
scholar  in  any  other  school. 

Subsequent  to  such  examination  and  determination  by  the 
respondents,  the  relator  duly  demanded  of  the  respondents  that 
they  should  award  her  the  Cornell  scholarship  for  1885,  and 
issue  to  her  a  certificate  of  her  selection,  which  they  refused 
to  do.  That  the  candidates  for  this  scholarship  were  not 
selected  as  required  by  law  is  conceded  by  all  parties.  Upon 
the  argument,  however,  it  was  stipulated  by  the  parties  in 
interest  that  the  application  should  be  determined  upon  the 
sole  ground  of  the  eligibility  as  candidates  of  the  persons 
examined.  It  is  contended  by  the  relator  that  neither  Mr. 
Knapp  nor  Mr.  Curtis  was  eligible  as  a  candidate,  and  there- 
fore although  they  were  examined  and  passed  a  better 
examination  than  she,  yet  neither  of  them  was  entitled  to  such 
free  scholarship.  This  contention  is  denied  by  the  respondents 
and  by  Knapp  and  Curtis;  and  thus  is  presented  the  only 
qnestion  which  it  is  necessary  to  determine  upon  this  applica- 
tion. Was  either  Knapp  or  Curtis  entitled  to  such  free 
scholarship,  although  a  better  scholar  than  the  relator?  The 
determination  of  this  question  depends  wholly  upon  the  statute 
above  quoted.  It  will  be  seen  by  an  examination  of  that 
statute  that  one  6tudent  from  each  assembly  district  in  the 
county  is  to  be  selected  each  year  by  the  commissioners  for 
free  instruction.  The  candidates  for  such  free  scholarship 
are  to  be  selected  from  the  scholars  of  the  academies  and 
public  schools  of  the  county.  From  these  candidates  only  is 
the  person  to  receive  free  instruction  to  be  selected.  From 
the  reading  of  this  statute  it  is  quite  apparent,  I  think,  that 
the  person  selected  for  a  free  scholarship  must  be  a  student 
from  one  of  the  academies  or  public  schools  of  the  county  to 
entitle  him  to  the  free  instruction  therein  provided  for. 

It  is  unnecessary  to  determine  whether  such  applicant  must 
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also  be  a  resident  of  the  county  or  assembly  district,  as  that 
question  does  not  arise  in  this  case.  But  that*  each  of  the 
candidates  must  be  a  student  from  one  of  the  academies  or 
public  schools  of  the  county  to  be  eligible  as  an  applicant  is, 
I  think,  quite  clear.  The  claim  that  the  State  Normal  School, 
located  at  Cortland,  is  one  of  the  public  schools  of  Tompkins 
county,  within  the  intent  and  meaning  of  this  statute,  can- 
not, I  think,  be  maintained.  Hence,  I  am  of  the  opinion 
that  Knapp's  attendance  at  the  normal  school  at  Cortland 
does  not  entitle  him  to  this  scholarship. 

But  Knapp  and  Curtis  each  contends  that  he  had  in  former 
years  been  a  student  in  the  public  schools  of  Tompkins  county, 
and  is  therefore  entitled  to  become  a  candidate  for  this 
scholarship.  The  relator,  however,  while  she  admits  that 
they  were  in  former  years  such  students,  insists  that  they  were 
not  at  the  time  of  such  examination  scholars  from  the  academies 
and  public  schools  of  the  county,  and  hence  were  ineligible. 
Thus  the  question  is  presented  whether  the  person  to  receive 
such  scholarship  may  be  selected  from  the  best  scholars  who 
have  at  any  time  attended  the  public  schools  and  academies 
of  the  county,  or  whether  he  must  be  selected  from  those 
who  are  the  best  students  in  those  schools  during  the  school 
year  including  or  immediately  preceding  the  time  of  the 
examination  and  selection.  The  statute  in  effect  provides 
that  free  instruction  is  to  be  accorded  to  said  students  in  con- 
sideration of  their  superior  ability  and  as  a  reward  for  superior 
scholarship  in  the  academies  and  public  schools  of  the  state. 
One  of  the  purposes  of  this  provision,  then,  was  to  provide 
such  free  instruction  as  a  reward  for  superior  acquirements 
and  as  an  incentive  to  the  students  in  each  of  these  schools 
to  attain  superior  scholarship.  The  statute  also  provides  that 
the  commissioners  shall  select  annually  the  best  scholar  from 
each  academy  and  each  public  school  as  candidates  for  this 
scholarship. 

These  provisions  indicate  quite  clearly,  I  think,  that  the 
intent  of  the  statute  is  that  the  candidates  for  such  scholar- 
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ship  shall  be  selected  from  those  who  are  or  have  been 
scholars  in  these  schools  daring  the  year  in  which  the  exam- 
ination is  had,  or  during  the  school  year  immediately  preceding 
the  time  of  the  examination,  when  the  examination  is  in 
vacation.  The  commissioners  are  each  year  required  to  select 
the  best  scholar  from  each  school  as  such  candidates.  This 
most,  I  think,  be  held  to  intend  that  the  selection  shall  be 
made  from  the  scholars  in  attendance  at  such  school  during 
that  year. 

If  the  intent  had  been  to  include  scholars  who  had  attended 
these  schools  years  before,  some  provision  would  have  been 
made  for  notice  to  them  so  that  all  might  have  an  opportu- 
nity to  be  examined  as  to  their  scholarship  and  to  compete 
for  $uch  candidacy.  No  provision  of  that  kind  was  made. 
Moreover  it  can  hardly  be  said  that  a  person  who  has  been 
an  attendant  at  a  school,  but  whose  relations  with  that  school 
have  been  completely  t  jrminated  years  before,  is  a  scholar  of 
or  from  such  school.  He  may  have  been  educated  at  that 
school,  but  is  not,  I  think,  a  scholar  from  it  within  the  intent 
and  meaning  of  this  statute. 

If  the  claim  of  the  respondents  were  to  be  sustained  it 
would  follow  not  only  that  the  scholars  attending  each  of 
these  schools  would  be  brought  into  competition  with  all  the 
scholars  who  had  ever  attended  them,  but  it  would  also  enable 
those  who  had  once  been  applicants  for  such  candidacy  and 
failed  to  apply  each  succeeding  year,  and  perhaps  in  the  end 
succeed,  to  the  exclusion  of  the  best  scholar  attending  that  year. 

If  the  construction  contended  for  were  to  obtain  it  would 
practically  subvert  the  purposes  cf  the  statute  so  far  as  this 
scholarship  is  intended  as  a  reward  to  the  scholars  in  these 
schools  for  superior  scholarship,  as  under  such  a  construction 
it  might  be  indefinitely  suspended,  if  not  overthrown,  and  its 
pnrpose  as  an  incentive  to  superior  scholarship  be  easily 
defeated.  I  cannot  think  it  will  bear  such  a  construction  or 
that  such  was  its  intent. 

Upon  a  careful  reading  of  the  statute  I  am  of  the  opinion 
Vol.  II         42 
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that  the  intent  of  this  statute  was  that  the  candidates  for  such 
free  scholarship  should  each  year  be  selected  from  scholars  in 
the  academies  and  public  schools  during  that  year.  If  correct 
in  this  conclusion  it  follows  that  neither  Knapp  nor  Curtis 
was  eligible  as  such  candidate  and  cannot,  therefore,  be  prop- 
erly selected. 

The  position  that  the  relator  is  not  a  scholar  of  the  Ithaca 
High  School  because  she  was  graduated  at  the  close  of  its  last 
term,  and  hence  is  eligible  as  a  candidate,  cannot,  I  think,  be 
sustained.  For  the  purposes  of  this  act  she  must,  I  tbiuk, 
be  regarded  as  a  scholar  of  that  school,  at  least  until  the  end 
of  the  second  year,  and  until  that  school  shall  again  commence 
its  sessions.  The  intention  of  the  statute  was  that  she  might 
have  all  the  advantages  of  that  school  so  long  as  she  was  a 
member  of  it,  and  upon  her  final  examination  and  graduation 
might  then  become  a  candidate  for  such  scholarship. 

For  the  reasons  before  stated  I  conclude  that  neither  Knapp 
nor  Curtis  was  eligible  as  a  candidate  for  this  scholarship,  but 
that  both  the  relator  and  Miss  Lawrence  were,  and  as  the 
relator  passed  the  better  examination,  and  was  the  best  scholar 
oi  the  two  last  named,  she  is  entitled  to  be  selected  for  the 
scholarship  from  that  county  for  the  year  1885,  and  to  a  cer- 
tificate of  such  selection.  It  follows,  therefore,  that  the 
relator's  application  should  be  granted  and  that  of  Curtis 
denied.  But  as  no  bad  faith  upon  the  part  of  the  respondents 
is  shown,  without  costs  to  either  party. 
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COURT  OF  APPEALS. 

Maby  E.  Stoughton,  plaintiff  and  respondent,  agt.  Samuel, 
A.  Lewis,  impleaded,  &c ,  defendant  and  appellant. 

Practice  —Appeal — When  motion  to  dismiss  appeal  to  court  of  appeals  may 

be  made  wliere  case  is  on  the  calendar. 

The  court  of  appeals  will  entertain  a  motion  to  dismiss  an  appeal  for 
which  there  is  no  foundation,  without  waiting  until  the  case  is  reached 
in  its  regular  order  on  the  calendar. 

A  plaintiff  is  not  precluded  from  making  a  motion  to  dismiss  an  appeal 
taken  by  a  defendant  because  he  (the  plaintiff)  has  noticed  the  case  for 
argument  and  placed  it  upon  the  calendar.  He  waives  nothing  by  so 
doing.  It  is  still  optional  with  him  to  wait  until  the  case  is  reached  on 
the  calendar,  or  to  make  his  motion  to  dismiss  on  the  ground  that  the 
appeal  is  unauthorized. 

Where,  in  an  action  to  foreclose  a  mortgage,  a  complaint  containing  all 
the  requisite  allegations  has  been  served  upon  defendant,  who  afterwards 
obtained  a  stipulation  from  plaintiff's  attorney  for  further  time  to 
answer,  agreeing  not  to  put  in  any  answer  and  not  to  ask  any  further 
extension  of  time.  On  the  last  day  defendant  served  a  demurrer  which 
was,  on  motion,  overruled  and  stricken  out,  and  plaintiff  proceeded  as- 
if  no  demurrer  or  answer  had  been  interposed  and  obtained  his  judg- 
ment by  default.  The  defendant  appealed  to  the  general  term,  where  it 
was  affirmed,  and  from  the  affirmance  defendant  appeals  to  this  court  i 

Hdd,  that,  the  demurrer  having  been  overruled,  the  judgment  went  by 
default  in  the  same  manner  as  if  no  demurrer  had  been  served,  and  no- 
appeal  is  allowed  from  a  judgment  entered  by  default.  The  order 
overruling  the  demurrer  not  having  been  appealed  from  cannot  be 
assailed  on  an  appeal  merely  from  the  judgment. 

Decided  February,  1885. 

Motion  to  dismiss  an  appeal. 

The  facte  are  sufficiently  stated  in  the  opinion. 

Augustus  HaviLand,  for  plaintiff  and  respondent.  1.  The 
service  of  the  demurrer  was  a  clear  violation  of  the  stipula- 
tion and,  therefore,  properly  stricken  out  {People  agt.  Stephens, 
52  N.  T.%  306;  Townsend  agt.  The  Masterson,  dkc,  Con 
15  N.  T,,  588 ;    Cox  agt.  JST.  Y.  Cent,  Ac,  R.  R.  Co.,  6S 
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i\T.  Y.,  414).  2.  The  demurrer  was  clearly  frivolous  and  inter- 
posed in  bad  faith  to  delay  the  prosecution  of  this  action,  and 
judgment  was  properly  granted  thereon  {Code  of  Civil  Pro,, 
sec.  537 ;  Kay  agt.  Whittaker,  44  N.  Y.>  565  ;  Osgood  agt 
Whittlesey ,  10  A  b i.  134).  3.  No  appeal  is  allowed  from  a 
judgment  entered  by  default.  The  demurrer  having  been 
overruled,  the  judgment  went  by  default  against  the  defend- 
ant in  the  same  manner  as  if  no  demurrer  had  been  served 
{Innis  agt.  Purcell,  58  N.  Y.y  388 ;  Briggs  agt.  Bergen,  23 
N.  Y.,  162).  4.  The  appeal  should  be  dismissed,  with  costs, 
and  as  the  defense  and  appeals  were  entirely  without  merit 
and  interposed  for  delay,  to  the  great  damage  of  the  respond- 
ent, she  should  be  allowed  extra  damages  in  this  court  under 
Code  of  Civil  Procedure  (sec.  3251,  sub  5). 

Franklin  Bern,  for  plaintiff,  appellant. 

Earl,  J.  —  This  was  an  action  to  foreclose  a  mortgage  and 
a  complaint  containing  all  the  requisite  allegations,  for  such  an 
action  was  served  upon  the  defendant  Lewis.  Thereafter  he 
obtained  a  stipulation  from  plaintiffs  attorney  for  further 
time  to  answer,  agreeing  at  the  same  time  that  he  would  not 
put  in  any  answer  and  would  not  ask  or  apply  to  the  court  for 
any  further  extension  of  time.  On  the  last  day  given  by  the 
stipulation  the  attorney  for  Lewis  served  a  demurrer  to  the 
complaint,  alleging  as  the  ground  of  demurrer  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  thereafter  the  attorney  for  the  plaintiff  made  a 
motion  at  special  term  to  overrule  and  strike  out  the  demurrer 
on  the  ground  that  it  was  frivolous  and  served  in  violation  of 
the  stipulation,  and  an  order  was  made  by  the  court  overrul- 
ing it  and  setting  it  aside,  on  the  ground  that  the  defendant 
Lewis  was  precluded  by  the  stipulation  from  demurring  or 
answering.  After  that  the  plaintiff  proceeded  as  if  no 
demurrer  or  answer  had  been  interposed  and  obtained  his 
judgment  of  foreclosure  by  default.  The  defendant  Lewis 
then  appealed  from  that  judgment  to  the  general  term,  where 
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it  was  affirmed,  and  from  the  affirmance  there  he  has  appealed 
to  this  court.  He  did  not  appeal  from  the  order  striking  out 
and  setting  aside  the  demurrer.  That  order,  therefore,  remains 
in  force  and  cannot  be  assailed  on  an  appeal  merely  from  the 
judgment.  The  appeal  from  the  judgment,  therefore,  brings 
nothing  for  review  to  this  court.  It  was  a  judgment  by 
default.  There  was  no  trial  and  no  exceptions.  The  plaintiff 
is  not  precluded  from  making  this  motion,  because  he  noticed 
the  case  for  argument  and  placed  it  upon  the  calendar.  He 
waived  nothing  by  so  doing.  It  was  still  optional  with  him 
to  wait  until  the  case  was  reached  on  the  calendar,  or  to  make 
this  motion  on  the  ground  that  an  appeal  from  such  a  judg- 
ment to  this  court  was  not  authorized. 

The  motion  should,  therefore,  be  granted,  with  costs. 

All  concur. 


CITY  COURT  OF  NEW  YORK. 
Jacob  F.  Wyckoff  agt.  John  B.  Devlin. 

Security  far  costs  —  Non-resident  having  place  of  business  in  city  not  required 
to  give—  Code  of  CivU  Procedure,  sections  8268,  8160. 

In  an  action  in  the  city  court  of  New  York,  a  plaintiff  residing  without 
the  state,  but  having  an  office  in  the  city  of  New  York,  where  he 
regularly  transacts  business  in  person,  cannot  be  required  to  give 
security  for  costs. 

Sections  8268  and  8160  Code  of  Civil  Procedure  construed. 

Special  Termf  September,  1885. 

Motion  to  set  aside  order  requiring  plaintiff  to  file  security 
for  costs  as  a  non-resident. 

W.  J.  McCready,  for  motion. 
J.  M.  Fwke,  opposed. 

Ball,  J.  —  It  is  conceded  for  the  purposes  of  this  motion 
that  the  plaintiff  does  not  reside  in  the  state  of  New  York, 
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but  has  an  office  or  place  in  the  city  of  New  York  where  he 
regularly  transacts  business  in  person,  and  plaintiff  claims  that 
tinder  the  provisions  of  section  3268,  Code  of  Civil  Proced- 
ure, as  modified  and  limited  by  section  3160,  he  cannot  be 
required  to  give  security  for  costs •  in  an  action  in  this  court 
Section  3268  provides  that  the  defendant  in  an  action  brought 
in  a  court  of  record  may  require  security  for  costs  to  be  given 

*  *  *  where  the  plaintiff  was,  when  the  action  was  com- 
menced, either :  "  1.  A  person  residing  without  the  state,  or 
if  the  action  is  brought  in  the  marine  (now  city)  court  of 
New  York     *     *     *    residing  without  the  city  or  county 

*  *     *    wherein  the  court  is  located." 

The  clear  meaning  of  this  provision  would  seem  to  be  that 
in  actions  in  courts  of  record  not  specially  designated,  security 
can  be  required  only  when  the  plaintiff  is  a  non-resident  of 
the  state,  but  in  the  courts  designated  by  name  (including  this 
court),  security  may  be  required  where  the  plaintiff  is  a  non- 
resident of  the  city  or  county  over  which  6uch  courts  have 
jurisdiction,  without  regard  to  non-residence  in  the  state,  and 
except  for  the  limitation  contained  in  section  3160,  no  ques- 
tion could  arise  as  to  defendant's  right  in  this  action  to  require 
plaintiff  to  give  security. 

Section  3160  provides,  among  other  things,  that  "a  plain- 
tiff, who  has  an  office  for  the  regular  transaction  of  business 
in  person  within  the  city  of  New  York  is  deemed  a  resident 
of  that  city  within  the  meaning  of  section  3268  of  this  act." 

The  language  of  this  section  is  peculiar;  the  words  "a 
plaintiff  "  mean  any  plaintiff,  without  regard  to  his  place  of 
residence.  There  is  no  restriction  in  this  regard,  and  the 
intention  of  the  legislature  seems  to  have  been  to  treat  per- 
sons carrying  on  business  in  New  York  city,  without  regard 
to  their  place  of  residence,  precisely  the  same  as  residents,  so 
far  as  allowing  them  to  commence  and  prosecute  actions  in 
this  court.  And  such  a  construction  is  no  innovation  upon 
the  practice  in  this  court  as  it  existed  for  several  years  before 
the  Code  of  Civil  Procedure. 
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Prior  to  1876  the  practice  was  entirely  regulated  by  the 
Kevised  Statutes  (tit.  2,  part  3,  chap.  10),  which,  in  general 
terms,  required  security  to  be  filed,  upon  demand,  by  any 
plaintiff  residing  outside  of  the  jurisdiction  of  the  court  in 
which  the  action  was  commenced. 

Bnt  chapter  136  of  the  Laws  of  1876  (specially  applicable 
to  this  court),  section  51,  provides  c<  where  a  suit  shall  be  com- 
menced in  the  court  —  1,  for  a  plaintiff  not  residing  within 
the  city  and  county  of  New  York  *  *  *  the  defendant 
may  require  the  plaintiff  to  file  security  for  the  payment  of 
the  costs,"  &c.  But  subdivision  13  of  that  section  provides  : 
"  The  provisions  of  this  section  shall  not  apply  to  plaintiffs 
who  have  a  place  of  business  or  of  stated  employment  within 
the  city  of  New  York,  who,  for  the  purposes  of  this  section, 
shall  be  deemed  residents."  And' this  exemption  was  with- 
out regard  to  whether  or  not  the  plaintiff  was  a  resident  of 
the  state ;  that  is  provided  for  by  subdivision  14  of  the  same 
section. 

It  will  thus  be  seen  beyond  a  doubt  that  at  least  from  1876 
down  to  the  time  the  Code  took  effect  a  plaintiff  having  a 
regular  place  of  business  in  New  York,  who  sued  in  this 
court,  was  not  obliged  to  give  security,  although  a  non-resi- 
dent plaintiff  suing  in  any  other  court  of  record  was  obliged 
to  give  such  security.  This  act  of  1876  and  also  the  provi- 
sions of  the  Revised  Statutes  were  repealed  by  the  general 
repealing  act  (BlUf  Code  [vol.  2],  1058  and  1059),  but  it 
seems  to  me  a  perfectly  reasonable  conclusion  that  the  legisla- 
tive intention  was  substantially  to  re-enact  the  provisions  of 
the  act  of  1876  in  regard  to  actions  in  this  court,  and  to 
extend  and  continue  the  immunity  of  that  act  to  all  persons 
doing  business  regularly  in  this  city. 

If,  as  contended  by  defendant's  counsel,  the  exemption  pro- 
vided by  section  3160  was  intended  to  apply  only  to  residents 
of  this  state,  they  have  been  singularly  unfortunate  in  the  use 
of  language ;  but  I  do  not  think  that  such  was  the  intention, 
as  a  reference  to  section  3169  applicable  to  attachments  in 
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this  court  {svb.  3)  will  show  there  was  no  difficulty  in  finding 
language  to  express  the  idea  contended  for  by  defendant. 
That  subdivision  provides  "  that  the  defendant,  being  a  resi- 
dent of  the  state,  is  not  a  resident  of  the  city  of  New  York, 
and  has  not  an  office  within  that  city  where  he  regularly  trans- 
acts business  in  person,"  but  no  such  restriction  as  to  resi- 
dence in  the  state  is  found  in  section  3160.  The  case  of 
Stephenson  agt.  Hanson  (4  Civil  Pro.  Hep.,  104)  has  no  appli- 
cation ;  in  that  case  plaintiff  was  a  resident  of  Brooklyn. 

I  am  therefore  clearly  of  opinion  that  a  non-resident  of  the 
6tate  of  New  York,  who  has  an  office  in  the  city  of  New  Yort 
where  he  regularly  transacts  business  in  person,  cannot  be 
required  to  give  security  for  costs  in  an  action  in  this  court. 

The  motion  to  set  aside  the  order  requiring  plaintiff  to  file 
security  must  be  granted,  with  tet*  dollars  costs  to  plaintiff  to 
abide  the  event. 


SUPREME  COURT. 


James  McCredie,  agt.  The  City  of  Buffalo,  Jonathan 
Sooville,  mayor  of  the  city  of  Buffalo,  William  P.  Burns, 
clerk  of  the  city  of  Buffalo,  Joseph  G.  Barnard,  comp- 
troller of  the  city  of  Buffalo,  and  James  H.  Carmichal, 
treasurer  of  said  city  of  Buffalo. 

Municipal  corporation*  —  Municipal  duties  —  Power  to  indemnify  officer*. 

A  municipal  corporation,  in  addition  to  the  powers  specifically  granted 
by  its  charter,  has  full  power  to  act  in  reference  to  all  matters  in  which 
it  has  an  interest,  except  so  far  as  restrained  by  constitutional  limitations. 

Accordingly,  where  an  action  quo  warranto  is  brought  by  the  people  to 
test  the  title  of  a  municipal  officer,  and  the  complaint  is  dismissed  on 
the  merits: 

Held,  that  the  expenses  necessarily  incurred  by  defendant  in  establishing 
his  right  to  the  office,  are  expenses  necessarily  incurred  in  the  discharge 
of  his  duty,  and  that  the  city  has  full  right  and  power  to  pay  the 
same. 


r 


HOWARDS  PRACTICE  REPORTS.  887 


McCredie  agt.  The  City  of  Buffalo. 


Also,  held,  that  it  is  entirely  immaterial  what  attorneys  performed  the 
services,  assuming  they  were  proper  and  necessary. 

Special  Term,  August,  1885. 

Action  to  enjoin  the  defendants  from  issuing  a  warrant  to 
collect  $500  for  the  benefit  of  Day  &  Romer. 

Leroy  Andrus,  for  plaintiff. 

Day  <&  Homer,  for  defendants. 

Corlett,  J.  —  On  the  7th  day  of  May,  1883,  the  mayor 
appointed  Michael  Newell  a  police  commissioner  of  the  city 
of  Buffalo  for  the  term  of  six  years,  he  at  once  qualified  and 
entered  upon  the  discharge  of  the  duties  of  his  office. 
In  July,  1884,  the  people,  through  the  attorney  general, 
brought  an  action  in  the  supreme  court  for  the  purpose  of 
ousting  him  from  office  upon  the  sole  ground  that  he  was  an 
alien  not  a  citizen  of  the  United  States,  and  therefore  disquali- 
fied from  holding  the  position  or  discharging  the  duties  of 
police  commissioner,  the  complaint  was  framed  upon  that 
theory  and  assumption. 

Newell,  the  defendant,  throughDay  &  Romer,  his  attorneys, 
defended  the  action  and  in  his  answer  controverted  the  charge 
of  his  alienage.  It  also  alleged  that  he  was  a  citizen  qualified 
to  hold  the  office,  discharge  its  duties,  and  that  he  was  law- 
fully so  engaged.  The  action  was  tried  at  the  Erie  circuit 
and  resulted  in  a  dismissal  of  the  complaint  on  the  merits, 
with  costs  against  the  plaintiff.  The  trial  court  decided  that 
Newell  was  a  citizen  eligible  to  hold  the  office ;  that  he  was 
properly  engaged  in  the  discharge  of  its  duties,  and  that  he 
was  entitled  to  its  emoluments.  Judgment  was  entered 
accordingly,  after  which  the  plaintiff  appealed  to  the  general 
term,  which  appeal  is  still  pending.  After  judgment  and  the 
appeal  the  common  council  of  the  city  employed  Day  <fc 
Romer  to  defend  the  appeal.  A  bill  was  also  presented  in 
their  behalf  for  legal  services  performed  by  them  in  defend- 
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ing  the  action  against  Newell,  the  amount  being  $500  above 
the  taxable  cost.  This  bill  was  allowed  by  the  common 
council  and  a  warrant  directed  to  be  issued  for  its  payment 
out  of  the  police  funds.  It  would  have  been  approved  by 
the  mayor  and  all  the  city  officials,  eicepi  for  the  bringing  of 
this  action  and  enjoining  the  defendants. 

The  contention  on  the  part  of  the  plaintiff  i6  to  the  effect 
that  the  city  of  Buffalo  has  no  power  under  its  charter  or  as 
a  municipal  corporation  to  pay  for  those  legal  services ;  also, 
that  if  Newell  was  entitled  to  aid  from  the  city  it  could  only 
be  granted  for  services  rendered  by  the  city  attorney,  and  that 
lie  was  not  employed  by  Newell  or  rendered  any  legal  service 
in  defending  the  action. 

The  defendants'  position  is  that  Newell  was  an  officer  and 
agent  of  the  city  of  Buffalo ;  that  it  was  his  duty  to  act  in  the 
capacity  and  discharge  the  duties  of  police  commissioner  in 
behalf  of  the  city  ;  that  if  he  had  failed  to  defend  the  action 
brought  to  oust  him  he  would  have  been  removed  although 
entitled  to  hold  the  office;  that  a  neglect  to'  defend  would 
have  been  a  breach  of  duty  to  the  city  and  a  violation  of  the 
obligations  he  had  assumed  when  he  accepted  the  office;  that 
having  good  title  to  the  office  he  would  violate  his  trust  in 
neglecting  to  defend  it,  and  that  upon  his  title  being  judi- 
cially established  it  was  not  only  within  the  power  of  the  city, 
but  its  duty,  to  fully  indemnify  him  for  the  expenses  neces- 
sarily incurred  in  protecting  the  rights  of  the  city  to  his 
services  as  police  commissioner ;  that  it  was  entirely  immate- 
rial what  attorneys  performed  the  services  assuming  they 
were  proper  and  necessary.  It  is  agreed  that  the  sum  of  $500 
was  a  proper  and  reasonable  charge.  The  city  appears  by  its 
attorney  in  this  action,  and  in  its  answer  alleges,  in  substance, 
that  Day  &  Romer's  bill  should  be  paid.  It  appears  by  the 
pleadings  and  evidence  that  the  common  council  and  all 
the  officials  representing  the  city  favor  its  payment,  which 
would  have  been  made  except  for  this  action. 

It  is  a  general  rule  that  municipal  corporations  have  full 
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power  to  act  in  reference  to  all  matters  in  which  they  have  an 
interest  except  so  far  as  restrained  by  constitutional  limitations 
(Le  Couteulx  agt.  City  of  Buffalo,  33  N.  Y.,  333 ;  City  oj 
Buffalo  agt.  Hettinger,  76  iT.  1%  393 ;  Albany  City  National 
Bank  agt.  City  of  Albany,  92  N.  Y.y  363 ;  TA*  Board  of 
Supervisors  Orleans  Co.  agt.  Bowen,  4  Bans.,  24;  Meech 
agt.  6Yfy  <?/■  Buffalo,  39  iV.  JT.,  198 ;  Dairies,  Mayor,  &c, 
agt.  (7%  of  -flfota  IV*,  83  iif.  J'.,  297.)  Newell  was  an 
officer  and  agent  of  the  city  of  Buffalo  {The  People  agt.  Vilas, 
36  i\T.  Y,  459).  Important  duties  were  imposed  upon  him 
by  the  office  he  had  accepted,  which  it  was  his  duty  to  dis- 
charge. So  far  as  appears,  he  was  entirely  competent  and 
willing  to  perform  them ;  that  he  desired  to  do  so.  A  failure  to 
defend  the  quo  warranto  action  would  have  resulted  in  his 
removal.  The  people  in  this  case  challenged  his  title ;  the 
duty  therefore  devolved  upon  him  to  prove  affirmatively  his 
right  to  hold  and  discharge  the  duties  of  the  office.  The  rule 
would  be  otherwise  if  the  action  had  been  brought  in  behalf 
of  another  claimant  (People  ex  rel.  Judson  agt.  TAacAer,  55 
N.  Y.f  525). 

Section  37  of  the  charter  provides  for  raising  money  for  the 
expense  of  the  police  board,  also  for  necessary  legal  expenses 
"and  all  expenses  which  may  necessarily  be  incurred  by  reason 
of  any  civil  or  criminal  action  or  proceeding  against  the  police 
commissioners  or  either  of  them,  or  against  any  member  of  the 
police  force  for  acts  done  in  the  discharge  of  his  or  their  duty." 
It  was  the  duty  of  Newell  to  act  as  police  commissioner.  It  was 
because  he  so  acted  that  the  action  was  brought.  If  upon  the 
trial  of  the  action  against  Newell  it  had  appeared  that  his  acts 
as  police  commissioner  were  unauthorized  because  he  was  not 
a  citizen,  then  it  is  very  clear  that  he  would  not  be  discharging 
his  duty  in  assuming  to  exercise  the  functions  of  the  office. 

Section  37  prescribes  the  duties  of  the  city  attorney  with 
reference  to  actions  brought  against  the  police  commissioners. 
TheTeare  no  negative  words  in  the  charter  limiting  the  power, 
of  the  city  to  the  expenses '  affirmatively  provided  for ;  nor 
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does  the  charter  prevent  the  city  from  employing  any  lawyers 
it  chooses  in  litigations  affecting  it  or  its  rights. 

It  is  a  general  rule  that  in  the  absence  of  words  of  limitation 
or  restriction,  rights  or  remedies  which  existed  before  the 
passage  of  a  statute  are  not  taken  away  {Truman  agt. 
Richardson,  68  N.  Y.,  617 ;  People  agt.  Ball,  80  N.  Y,  117 ; 
Candee  agt.  Hayward,  37  If.  Y.,  653.) 

It  is  an  established  rule  that  a  municipal  corporation  may 
indemnify  its  officers  and  agents  for  expenses  necessarily 
incurred  in  the  bona  fide  discharge  of  their  duties  {Roper  agt 
Town  of  Launburg,  90  N.  C,  427 ;  30  Abb.  L.  0.,  303 ; 
1  Dill.  Mun.  Carp.,  tec.  98 ;  HaddseU  agt  Inhabitants  of 
Hancock,  3  Cray,  527 ;  Babbitt  et  al.  agt.  Selectmen  of  Savoy, 
3  Cush.,  530 ;  Bancroft  agt.  The  Inhabitants  of  Zynfield, 
18  Pick.,  566 ;  Coolers  Const.  Limitation  \5th  edJ],  258). 

The  expenses  incurred  by  Newell  in  preventing  his  unlaw- 
ful removal  from  the  city  office  which  he  held  were  necessary; 
they  were  also  incurred  in  the  discharge  of  his  duty.  Section 
5,  chapter  359  of  the  Session  Laws  of  1883,  provide  for  the 
filling  of  vacancies  in  the  board  of  police,  and  also  provides 
that  they  may  be  removed  from  the  office  by  the  superior 
court  of  Buffalo  for  neglect  of  duty,  malfeasance  in  office, 
bribery  or  corruption ;  but  no  removal  shall  be  made  unless 
upon  charges,  or  unless  the  party  shall  have  been  served  with 
a  copy  of  the  charges  and  have  an  opportunity  to  be  heard 
and  present  evidence  in  his  own  behalf.  The  statute  carefully 
protects  the  rights  of  the  city  to  his  services,  also  his  own 
rights  by  providing  he  shall  not  be  removed  except  for  cause. 
The  legislature  proceeds  upon  the  assumption  that  the  person 
sought  to  be  removed  is  an  officer  /  the  action  against  Newell 
to  remove  him  on  the  other  hand  was  brought  and  carried  on, 
on  the  assumption  that  he  was  not  an  officer  and  never  had 


While  it  is  true  the  action  was  not  brought  against  him  for 
any  particular  official  act,  it  is  equally  true  that  its  scope  was 
much  more  comprehensive  and  sweeping.    The  essence  of  the 
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complaint  was  that  he  had  no  right  to  perform  any  official  act ; 
that  he  had  intruded  himself  upon  the  people  and  was  assum- 
ing to  act  as  an  official  when  in  fact  he  was  not  an  officer  and 
had  no  right  to  act  in  that  capacity.  In  short,  every  act  was 
charged  to  be  illegal  and  in  violation  of  the  rights  of  the 
people.  The  issue  joined  presented  the  single  question  as  to 
Newell's  right  to  act  in  an  official  capacity.  His  defense  rested 
exclusively  upon  his  title  to  the  office  which,  of  course,  included 
his  right  to  act  in  the  performance  of  his  duties.  It  is  per- 
fectly clear,  therefore,  that  the  reasons  for  indemnifying  him 
in  case  he  had  title  were  quite  as  cogent  as  though  he  was  sued 
for  some  official  act,  and  no  reason  is  perceived  why  the  cor- 
poration has  not  full  power  to  indemnify  in  such  a  case. 

It  may  well  be,  when  the  people  challenged  his  title  to  the 
office,  the  city  might  say :  "  This  challenge  assumes  that  you 
are  not  an  officer,  therefore  the  city  is  not  bound  to  defend 
your  right  to  hold  it  against  the  people's  contention ;  it 
devolves  upon  you  to  prove  affirmatively  your  title.  If  you 
succeed  the  city  can  then  act  as  the  occasion  requires." 

Newell,  therefore,  employed  his  own  lawyers  and  estab- 
lished his  title.  The  city,  through  its  officers  then  said,  in 
substance :  The  attack  upon  your  title  was  without  founda- 
tion and  you  shall  be  fully  indemnified  for  the  expenses 
necessarily  incurred  in  establishing  your  right  to  the  office. 

It  was,  undoubtedly,  the  intention  of  the  legislature  to 
indemnify  the  officers  and  agents  of  the  city  for  expenses 
incurred  in  the  discharge  of  their  duties.  It  is  a  familiar 
rule  that  statutes  will  be  so  construed  as  to  attain  the  ends  of 
justice  (Engel  agt.  Fisi+er,  15  Abb.  N.  C>  72 ;  People  ex  rd. 
Steiner  agt.  Morrison,  78  N.  F.,  84). 

But  if  the  language  of  the  charter  is  not  sufficiently  broad 
to  include  this  case,  still  the  authorities  above  cited  clearly 
show  that  the  city  has  power  to  pay  this  bill.  Its  right  to 
indemnify  its  agents  and  officers  in  the  discharge  of  their 
duties  includes  this  case.  When  the  judgment  established  his 
title  the  city  ratified  his  acts  in  the  employment  of  counsel 
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and  assumed  the  expense.  A  subsequent  ratification  is  equiva- 
lent to  an  original  authority.  Heerman  agt.  OlarJcson  (64  Np 
Y.,  171) ;  Hodges  agt.  Buffalo  (2  Dewio,  110) ;  Gamble  agt 
Village  of  Watkins  (7  Hun,  448),  have  no  application. 
The  first  case  is  where  an  appropriation  was  made  to  an  hotel 
keeper  to  pay  the  expenses  of  entertaining  certain  citizens; 
the  other  was  where  an  appropriation  was  made  to  entertain 
a  company  of  editors.  The  plaintiff's  argument  in  the  last 
case  was  to  the  effect,  that  by  liberal  supply  of  provisions  and 
incidents  the  editors  would  be  induced  to  indulge  in  editorial 
puffs  in  favor  of  the  village,  which  would  amply  repay  it 
for  its  expenditures.  The  justices  and  county  court  took  that 
view,  but  the  supreme  court  took  the  liberty  of  saying  "that 
is  not  a  duty  for  which  the  municipality  was  created."  It  is 
obvious  that  if  the  supreme  court  could  have  been  made  to 
nee  that  the  village  of  Watkins  was  created  for  the  purpose 
of  feasting  editors,  it  would  have  reached  the  6ame  conclusion 
as  the  courts  below.  .The  question  of  double  costs  throws  no 
light  upon  this  case. 

In  The  People  on  the  Relation  of  Morris  agt.  Adams  (& 
Wend.y  464)  the  court  held  that  a  defendant  in  an  action  in 
the  nature  of  a  quo  warranto  is  not  entitled  to  double  costs, 
for  the  reason  that  it  was  <;  in  the  nature  of  a  writ  of  right  for 
the  people  against  him  who  claims  or  usurps  an  office,  fran- 
chise or  liberty,  to  inquire  by  what  authority  he  supports  his 
claim  in  order  to  determine  the  right,"  and  was  not,  there- 
fore, within  the  statute  allowing  double  costs.  The  character 
of  an  action  is  determined  by  the  complaint  (  Walsh  agt.  Dar- 
raghj  52  N.  Y.,  590).  The  action  against  Newall  was  not 
brought  "  for  or  concerning  any  act  done  by  him  by  virtue 
of  his  office,  or  for  or  concerning  the  omission  of  any  act 
which  it  was  his  official  duty  to  perform"  On  the  other 
hand  the  action  was  brought  to  restrain  and  prevent  him  from 
doing  any  official  act.  The  statute  awarding  double  costs, 
therefore,  has  no  application. 

The  conclusion  reached  is  that  the  city  had  authority  to  pay 
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the  bill ;  that  if  the  power  was  not  expressly  conferred  by  the 
charter  it  was  inherent  in  the  city  as  a  municipal  corporation 
within  the  limits  and  scope  of  its  corporate  powers. 
The  complaint  must  be  dismissed  on  the  merits,  with  costs. 


SUPREME  COURT. 
TnoMAS  Moore  agt.  Henry  A.  Taylor  and  another. 

Same  agt.  Same. 

Supplementary  proceeding*  —  When  orders  for,  teiU  be  vacated — Code  of 
Oivil  Procedure,  section  66  —  Attorney's  lien  —  Mode  of  enforcing  it. 

Where  orders  were  granted  for  the  examination  of  a  judgment  debtor  on 
proceedings  supplementary  to  execution,  upon  affidavits  in  the  usual 
form  made  by  one  of  the  attorneys  who  recovered  the  judgments  for 
the  plaintiff.  On  motion  by  the  judgment  debtor  to  vacate  such  orders 
upon  the  ground  that  prior  to  the  granting  of  the  orders  the  title  to  the 
judgments  had  passed  to  a  receiver  : 

Eeidy  that  the  judgment  debtor  had  the  right  to  make  such  motion. 

Held,  further,  that  an  attorney  must  obtain  leave  of  the  court  before  he 
can  institute  supplementary  proceedings  upon  a  judgment  in  favor  of 
his  own  client  after  the  title  to  that  judgment  has  passed  from  the  client 
to  the  receiver,  and  especially  where  the  proceedings  are  instituted  by 
an  affidavit  that  says  nothing  about  the  lien  of  the  attorney. 

Monroe  Special  Term,  August,  1885. 

Motions  to  vacate  orders  for  the  examination  of  Henry  A. 
Taylor  on  proceedings  supplementary  to  execution. 

* 

W.  II.  Olmsted  and  T.  Bacon,  for  Taylor. 

J.  Van  Yoorhis,  for  plaintiff. 

Angle,  J.  —  These  orders  were  granted  upon  affidavits  in 
the  usual  form  made  by  one  of  the  attorneys  who  recovered 
the  judgments  for  the  plaintiff,  and  the  motion  is  made  upon 
the  ground  that  prior  to  the  granting  of  the  orders  the  title 
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to  the  judgments  had  passed  to  a  duly  appointed  receiver  of 
the  plaintiff. 

The  point  is  made  in  opposition  to  the  motion,  that  Taylor 
has  no  right  to  make  it ;  but  I  think  he  has  such  right  and 
must  be  heard.  If  he  should  pay  plaintiff  these  judgments 
such  payments  would  not  be  good  as  against  the  receiver,  and 
it  follows  that  he  has  a  right  to  question  all  attempts  to  collect 
the  judgment  from  him  by  the  plaintiff 

It  is  also  claimed  in  opposition  to  the  motions,  that  the 
plaintiffs  attorneys  who  recovered  the  judgments  have  a  right 
to  go  on  with  these  proceedings  ra  their  own  interests  as  lienors 
upon  the  judgments  against  Taylor,  under  section  66  of  the 
Code,  and  Pickard  agt.  Taneer  (21  Sim,  403) ;  Wilbur  agt. 
Baker  (24  Hun,  24) ;  Frostman  agt.  ScharUling  (21  Weekly 
Dig.,  358)  ;  and  Merchant  agt.  Sessions  (5  Civ.  Pro.  B.y  24), 
are  cited. 

The  last  above  case  is  in  the  New  York  city  court  at  special 
term,  and  the  court  held  that  the  lien  of  the  attorney  may  be 
enforced  by  supplementary  proceedings,  and  is  not  affected  by 
the  fact  that  the  client  had  made  a  general  assignment.  But 
in  that  case  the  affidavit  on  which  the  order  was  obtained  stated 
(what  is  not  contained  in  the  affidavits  in  the  present  cases) 
that  the  attorney  who  recovered  the  judgment,  and  who  made 
the  affidavits  upon  which  the  order  was  obtained,  had  "  a  lien 
thereon  for  his  costs  and  fees,  of  which  lien  lie  had  given  the 
defendant  notice."  Other  cases  on  the  attorney's  lien  and 
rights  are  collected  in  Turno  agt.  Parks  (2  How.  [N.  8.],  35). 
The  case  of  Stoddard  agt.  Treribath  (24  Hun,  182),  is  to  seme 
extent  inconsistent  with  the  foregoing  cases. 

Dimmick  agt.  Cooler/  {gen.  term,  4th  dept.  ;  4  Civ.  Pro.  li.} 
141),  holds,  that  before  an  attorney  can  proceed  with  an  action 
after  settlement  and  discontinuance  by  his  client,  he  most 
obtain  leave  of  the  court.  The  court  say  {p.  149) :  "  It  would 
be  an  unwise  and  dangerous  practice,  extremely  hazardous  to 
the  rights  of  both  parties  to  allow  an  attorney  to  continue  the 
action  for  the  purpose  of  collecting  his  costs,  without  firet 
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obtaining  consent  of  the  court  that  he  may  proceed  for  that 
purpose.  When  such  permission  is  given,  it  is  the  duty  of 
the  court  to  direct  as  to  the  time  ana  manner,  and  watch  the 
proceedings  so  as  to  fully  protect  the  rights  of  both  parties, 
and  not  unnecessarily  annoy  and  embarrass  either." 

A  fortiori,  it  seems  to  me,  he  must  obtain  leave  of  the 
court  before  he  can  institute  supplementary  proceedings  upon 
a  judgment  in  favor  of  his  own  client  after  the  title  to 
that  judgment  has  passed  from  the  client  to  a  receiver,  and 
where  the  proceedings  are  instituted  by  an  affidavit  that  says 
nothing  about  the  lien  of  the  attorney. 

I  do  not  deem  it  requisite  here  to  discuss  other  suggestions 
made  by  the  counsel  for  the  plaintiff.  I  have  considered  them 
all,  and  my  conclusion  is,  that  the  motions  must  be  granted, 
with  ten  dollars  costs  as  of  one  motion. 


SUPKEME  COURT. 


Mart  Jane  Ward,  as  executrix,  &c,  agt.  Db  Witt  Clinton 
Ward,  as  executor,  &c,  and  others. 

IHfl—  Construction  of —  Trust— What  necessary  to  vest  in  executors  a  trust 
edate  —  When  trust  will  be  implied — When  no  illegal  suspension  of  tlie  power 
of  alienation  —  Gift  of  income  —  Effect  of 

No  express  gift  to  executors  is  necessary  in  order  to  vest  them  with  a  trust 
estate.  A  trust  will  be  implied  when,  upon  a  consideration  of  the  whole 
will,  that  clearly  appears  to  have  been  testator's  intention,  or  when 
the  duties  imposed  are  active  and  render  the  legal  title  in  the  executors 
convenient  and  reasonably  necessary,  although  not  essential  to  accom- 
plish the  purposes  of  the  will,  and  when  such  implication  would  net 
defeat,  but  would  sustain,  the  dispositions  of  the  will. 

Testator  gave  the  use  and  income  of  all  his  estate  to  his  widow,  and 
after  her  death  to  his  two  sons,  share  and  share  alike,  remainder  to 
their  heirs,  and  clothed  his  executors  with  such  powers  and  duties 
as  clearly  showed  that  he  contemplated  their  retaining  possession  of  the 
estate,  and  the  beneficiaries  receiving  the  income  from  them: 

Eeld.  the  estate  vested  in  the  executors  in  trust  for  the  life  of  the  widow, 
and  after  her  death  for  the  lives  of  the  two  sons  respectively. 
Vol.  II        44 
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Also,  A«2cf,  there  is  no  illegal  suspension  of  the  power  of  alienation. 

A  gift  of  income  "subject  to  the  necessary  expenses"  of  living  and  the 

education  of  two  sons: 
Held,  to  create  a  charge  upon  the  income  in  the  recipient's  hands  which 

she  was  bound  to  satisfy. 
A  desire  that  "such  sums  from  time  to  time  as  may  be  necessary  and 

deemed  advisable  to  be  paid  to  "  persons  named  "  that  they     *     *    * 

may  not  want  for  the  necessaries  of  life: " 
Held,  to  create  charges  upon  the  income  of  the  estate  which  the  widow  is 

bound  to  satisfy,  and  which  the  court  will  enforce  in  the  event  of  her 

failure  to  do  so  in  good  faith. 
Further,  Mid,  the  court  will  not  pronounce  in  advance  the  legal  conse- 
quences of  an  event  which  has  not  happened  and  may  never  occur. 

Special  Term,  October,  1885. 

Test ator  gives  to  his  wife  for  life  and  widowhood  "the 
use  and  income "  of  all  his  estate,  "  subject  to  the  necessary 
expenses  of  living,  *  *  *  for  my  two  sons,  *  *  * 
until  they  arrive  at  the  age  of  twenty-one  years,  if  it  should 
be  necessary,  and  the  necessary  expenses  of  good  schooling 
and  a  collegiate  education,  if  either  or  both  should  desire  it," 
giving  them  each  on  reaching  thirty  years  $10,000,  to  pay 
which  the  executors '  are  authorized  to  dispose  of  any  part  of 
the  estate. 

The  will  further  provides :  "  And.  further,  I  desire  that 
such  sums  from  time  to  time  as  may  be  necessary  and  deemed 
advisable,  be  paid  to"  three  persons  named,  "that  they,  or 
either  of  them,  may  not  want  for  the  necessaries  of  life;  and 
upon  my  wife's  decease  the  use  and  income  of  all  my  estate, 
subject  to  the  above  provisions,  to  my  two  sons,  share  and 
and  share  alike,"  remainder  to  their  "  heirs."  In  the  event 
of  his  wife's  remarriage  he  gives  her,  "  in  lieu  of  all  dower," 
$10,000,  to  be  paid  to  her  by  the  executors,  who  for  this  pur- 
pose, and  also  for  purposes  of  reinvestment,  are  authorized  to 
dispose  of  all  or  any  part  of  his  property. 

lie  appoints  his  wife,  the  plaintiff,  and  the  defendant 
De  Witt  Clinton  Ward,  his  executors,  and  by  a  codicil  to  the 
will  appoints  them  his  "  trustees"  for  the  purpose  of  carrying 
out  any  of  its  provisions. 
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B.  S.  Clark,  for  plaintiff. 

De  Witt,  Lochman  &  De  Witt,  for  defendant  De  Witt  0. 
Ward,  executor,  &c. 

Thomas  Allison,  for  defendant  Brindley. 
Percy  D.  Adams,  fur  defendants  A.  P.  Ward  et  al. 
James  M.  Hunt,  for  defendant  D.  W.  C.  Ward  (2d). 
Harris  cfe  Uorwin,  for  defendant  W.  E.  Ward. 

'  Van  Vorst,  J.  —  This  is  an  action  for  the  construction  of 
the  will  of  Mortimer  Ward,  deceased.  The  testator  died  leav- 
ing a  large  estate ;  it  was,  however,  principally  personal. 

The  question  which  has  been  chiefly  litigated  is  whether 
the  will  creates  a  trust  in  the  executor  and  executrix  over  the 
residuary  estate,  and  if  so  the  extent  of  the  trust.  There  is 
no  express  gift  in  words  of  the  estate  to  the  executors  in  trust ; 
nor  is  it  necessary  for  the  creation  of  a  trust  in  them  that  there 
should  have  been.  It  would  be  enough  to  work  such  result 
if,  upon  a  consideration  of  the  whole  will,  in  the  light  of  the 
duties  to  be  performed  by  the  executors,  it  should  clearly 
appear  that  it  was  the  intention  of  the  testator  to  vest  the  title 
to  the  property  in  them,  or  that  it  was  necessary  for  the  proper 
discharge  of  those  duties. 

Where  a  trustee  is  necessary  to  effectuate  the  valid  pur- 
poses of  a  will,  and  there  is  language  in  the  instrument 
sufficient  to  justify  it,  a  trust  will  be  implied  and  the  court 
will  enforce  it.  Dominion  over  an  estate,'  acts  to  be  done  and 
duties  to  be  performed,  created  and  imposed  by  a  testator, 
may  be  of  such  a  nature  as  by  a  necessary  implication  to  create 
a  trust  in  the  executors  for  the  purposes  of  the  will,  to  con- 
tinue until  the  acts  are  done  and  the  duties  are  performed. 

The  testator,  by  the  first  clause  of  his  will,  gave  to  his  wife 
"  the  use  and  income  of  all  his  real  and  personal  estate  during 
her  natural  life,  should  she  not  marry  again,  subject  to  "  cer- . 
tain  charges.     From  this  it  is  urged  by  her  learned  counsel 
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that  the  widow  takes  a  legal  estate  in  the  realty,  and  is  enti- 
tled to  the  actual  possession  and  control  of  the  personal  prop* 
erty  for  life. 

This  would  be  so  undoubtedly,  unless  a  consideration  of  the 
whole  will  showed  a  contrary  intention  in  the  testator.  An 
absolute,  unqualified  devise  of  the  rents  and  profits  of  land  for 
life  is  but  a  devise  of  the  lands  for  the  same  period. 

In  Craig  v.  Craig  (3  Barb.  CA.,  76,  94)  the  testator  gave 
to  his  daughter  Mrs.  Hudson  for  life  the  income  and  assets  of 
a  fixed  part  of  his  estate,  ft  was  held  that  she  did  not  suc- 
ceed to  the  legal  title,  but  that  the  same  was  in  the  executors 
in  trust.  In  that  case,  however,  the  will  directed  that  the 
"  income  and  assets  "  were  to  be  paid  to  her  by  the  executors. 

In  the  case  under  consideration  there  is  no  such  express 
direction,  and  the  question  arises,  what  was  the  testator's 
intention  and  does  the  will  by  implication  show  that  the  widow 
was  to  receive  the  income  from  the  executors  ? 

Would  the  legal  title  in  the  widow  to  the  real  and  personal 
estate  for  life  conflict  with  other  parts  of  the  will,  or  present 
an  obstacle  to  the  proper  performance  of  duties  in  respect  to 
the  property  with  which  the  executors  are  expressly  charged, 
such  duties  involving  the  control,  management  and  disposition 
of  the  estate  ? 

The  testator  afterwards  in  his  will  declares :  "And  if  my 
wife  should  marry  again,  I  give  and  bequeath  to  her,  in  lieu 
of  all  dower,  ten  thousand  dollars  in  money,  to  be  paid  to  her 
by  my  executors  hereinafter  named,  and  they  are  authorized 
to  dispose  of  any  of  rar  property  to  pay  the  amount."  This 
plainly  enough  indicates  that  the  executors  were  themselves 
to  hold  the  property  with  a  right  to  dispose  of  it,  or  sufficient 
thereof  to  meet  a  contingency  which  might  happen  in  the 
future,  the  remarriage  of  his  wife. 

Again,  the  testator  directs  that  upon  his  two  sons  arriving 
at  the  age  of  twenty -five  years,  each  should  receive,  in  real  or 
personal  estate,  equal  to  $10,000,  or,  instead,  an  equivalent  in 
money  of  $10,000,  and  his  executors  were  authorized  to  dis- 
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pose  of  any  of  his  property  to  pay  such  legacies ;  and,  further, 
that  if  his  executors  should  deem  it  necessary  and  advisable, 
for  the  better  security  and  interest  of  his  estate,  to  change  the 
investment  of  his  property,  they  were  authorized  to  dispose  of 
all  or  auy  part  of  it  and  invest  the  proceeds  in  United  States 
government,  New  York  state,  or  New  York  city  bonds  regis- 
tered, or  on  good  bond  and  mortgage  on  New  York  city  or 
Brooklyn  city  improved  property,  in  sums  of  not  more  than 
$10,000  each,  npon  property  at  a  moderate  value  worth  at 
least  double  the  amount.  The  power  here  conferred  is  large, 
and  the  discretion  as  to  the  conversion  of  the  estate  is  coex- 
tensive with  the  estate  itself  and  is  to  be  exercised  by  the 
executors  for  its  better  investment  and  security.  It  is  true 
that  the  realty  might  be  sold  by  the  executors  for  the  pur- 
poses of  distribution  nnder  a  mere  power  unaccompanied  by 
the  legal  title.  But  the  real  estate  is  inconsiderable  in  com- 
parison with  the  personal.  But  what  the  executors  are  called 
upon  to  do  is  more  than  the  exercise  of  a  simple  power.  The 
proceeds  are  to  be  invested  by  the  executors  in  registered 
bonds  and  in  bonds  and  mortgages.  These  securities,  for  con- 
venience and  for  convertibility,  should  be  taken  in  their  names. 
Investments  once  made,  if  the  security  should  require  it  or 
bonds  be  paid  off,  would  require  further  reinvestment.  It  is 
quite  clear  from  the  whole  will  that  the  duty  in  this  regard 
would  devolve  upon  the  executors,  and  that  they  are  to  hold 
the  estate  for  the  remaindermen. 

The  testator's  intention  is  made  sufficiently  clear  by  the 
codicil  to  his  will,  in  which  he  expressly  declares  that  the 
executors  named  thei  3in  are  his  "  trustees  for  the  purpose  cf 
carrying  out  any  of  its  provisions."  Being  therefore  entitled 
to  the  possession  of  the  personal  estate,  upon  the  duties  and 
trusts  above  mentioned,  and  to  hold  it  for  the  purposes  of  the 
will,  and  having  the  power  to  sell  and  convert  the  realty  into 
personal  property  for  investment,  the  executors,  holding  the 
property,  must  necessarily  collect  the  income,  and  from  them 
the  beneficiaries  must  receive  it. 
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The  relation  and  duties  of  executors  under  a  will  are 
regulated  by  statute  and  well  settled  rules  of  law.  Such  duties 
can  be  discharged,  the  affairs  of  the  estate  can  be  settled,  dis- 
tribution of  the  assets  made,  and  the  executors  discharged, 
within  a  reasonable  short  space  of  time.  But  under  this  will 
'  duties  are  enjoined  and  responsibilities  are  created  involving 
the  exercise  of  discretion,  care  and  judgment  with  regard  to 
investment  of  the  whole  estate,  and  the  holding  of  the  same 
for  indefinite  periods  of  time,  out  of  which  spring  liabilities 
to  which  executors,  as  such,  are  not  exposed.  These  are 
incidents  of  estates  held  in  trust,  and  are  duties  and  liabilities 
which  trustees  assume.  The  testator  was  a  business  man,  and 
he  deemed  it  proper  that  these  responsibilities  should  not  fall 
upon  his  wife  alone,  and  hence  he  joined  his  brother  with  her 
as  executor  and  trustee  that  the  management  of  the  estate 
might  have  the  benefit  of  his  experience  and  services. 

There  are  manj  cases  in  the  books  which  discuss  the  sub- 
ject of  the  creation  of  trusts  under  wills.  Trusts  will  not  be 
declared  by  the  courts  unless  the  language  of  the  will 
determines  such  to  be  the  testator's  intention.  But  the  result 
above  reached  upon  the  facts  of  this  case,  and  each  litigation 
of  this  nature  rests  upon  its  own  peculiar  facts  I  believe  to  be 
in  harmony  with  the  current  of  auth  ;>rity  and  with  the  general 
rules  running  through  the  cases  (Savage  agt.  Burnham%  17 
N.  Y,  561;  Tobias  agt.  Ketchum,  32  N.  Y,  319;  Law 
agt.  Harmony,  72  N.  Y.,  408 ;  Vernon  agt.  Vernon,  53  N. 
T.,  351). 

In  Robert  agt.  Corning  (89  N.  Y.,  225)  a  rule  is  deduced 
and  formulated  in  these  words  in  the  opinion  of  Andrews, 
C.  J. :  "A  trust  will  be  implied  in  executors  when  the  duties 
imposed  are  active  and  render  the  possession  of  the  legal  estate 
in  the  executors  convenient  and  reasonably  necessary,  although 
it  may  not  be  essential  to  accomplish  the  purposes  of  the  will, 
and  when  such  implication  would  not  defeat,  but  would 
sustain  the  dispositions  of  the  will." 

This  rule  covers  the  case  under  consideration.    It  is  evident 
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that  the  trust  in  the  executors  continues  during  the  lifetime 
of  the  widow,  in  the  event  that  she  should  not  remarry.  Her 
remarriage  even  would  not  defeat  the  trust.  It  is  needless, 
however,  to  discuss  the  effect  of  the  remarriage  of  the  widow 
upon  her  own  interests  under  the  will.  It  would  be  gratuit- 
ous to  pronounce  in  advance  the  legal  consequences  of  an 
event  which  has  not  happened  and  may  never  occur.  But  the 
trust  does  not  end  with  the  life  of  the  widow,  but  will  continue 
during  the  lives  of  the  testator's  two  sons,  and  the  remainder 
will  be  held  and  preserved  by  the  trustees,  and  the  survivor 
of  them,  for  those  to  whom  it  is  in  the  end  and  after  her  death 
given.  The  trust  works  no  illegal  suspension  for  a  period 
beyond  two  lives.  As  to  the  income,  it  is  in  substance,  after 
the  death  of  the  widow,  to  be  separated  into  two  shares,  each 
son  taking  a  half  part  thereof  (Monarque  agt.  Monarque>  80 
Jf.  F.,  320 ;  Wells  et  al.  agt.  Welh  et  al.y  88  JT.  T.}  323). 
.  By  the  terms  of  the  will  the  widow  takes  the  household 
furniture  absolutely,  and  all  the  income  of  the  estate  for  life 
should  she  not  marry  again.  This  income,  collected  by  the 
trustees,  must  be  paid  over  to  her,  but  she  takes  this  income  sub- 
ject to  the  charges  which  have  been  by  the  testator  impressed 
upon  it  in  her  hands,  and  these  charges  should  be  paid  and 
satisfied  by  her  thereout. 

The  provisions  for  the  support  and  education  of  the  testa- 
tor's two  sons,  during  the  time  and  under  the  conditions  and 
limitations  imposed  by  him,  must  be  met  by  the  widow  out  of 
the  income  of  the  estate  received  by  her. 

The  provisions  made  in  favor  of  the  testator's  aged  mother, 
sister  and  aunt,  in  themselves  considerate,  are  also  charges 
upon  this  income  in  her  hands,  and  the  duty  and  obligation  is 
cast  upon  the  widow  to  make  such  necessary  provisions  for 
these  persons  as  the  testator  clearly  intended.  In  this  she  will 
doubtless  be  aided  by  her  cotrustee. 

It  is  not  for  the  court  at  this  time  to  assume  that  this  will 
not  in  good  faith  be  done,  nor  to  indicate  the  sums,  as  is  now 
•asked,  to  be  paid  to  the  beneficiaries.     The  amount  rests  much 
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in  the  discretion  and  judgment  of  the  widow  in  the  light  of 
their  needs. 

These  provisions  are  not  simply  recommendations.  They 
embody  the  testator's  kind  intentions  and  will  towards  those 
who  had  a  natural  claim  upon  his  bounty.  To  such  claims  lie 
yielded  in  making  these  provisions,  and  in  the  event  of  any 
failure  to  carry  them  out  in  good  faith  they  may  be  enforced 
by  the  judgments  of  this  court  (Johnson  agt.  Cornwall^  26 
Hun,  499 ;  Tottey  agt.  Greene,  2  Sandf.  Ch.,  9 ;  Lawrence 
agt.  Cooke,  32  flow.,  126). 

The  above  covers  the  substance  of  the  various  questions 
raised  upon  the  trial, 
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Alfred    0.    W.    Caster,    respondent,    agt.    George  , 

Tallcott,  appellant. 

Attorney  and  client  —  Responsibility  of  attorney  —  The  degree  of  skill  and 
diligence  required  to  be  observed  by  an  attorney  and  counselor  to  entitle  him 
to  enforce  payment  for  hie  services. 

Persons  employed  as  attorneys  and  counselors  to  perform  services  for 
others  must  be  reasonably  well  informed  of  the  legal  principles  applica- 
ble to  and  governing  the  disposition  of  the  business  committed  to  their 
charge  ;  and  when  they  fail  to  inform  themselves  of  statutory  provisions 
or  well  settled  principles  of  law  readily  accessible  by  means  of  ordinary 
care  and  attention,  and  in  consequence  thereof  the  business  committed 
to  them  is  mismanaged,  and  the  persons  employing  them  are  deprived 
of  their  legal  rights,  they  will  not  only  forfeit  all  legal  claim  for 
compensation,  but  in  addition  be  justly  held  responsible  for  any  loss  or 
injury  sustained  by  means  of  such  misconduct  by  the  person  or  persons 
for  whom  they  may  be  employed. 

An  attorney  who  is  employed  to  defend  two  actions  arising  out  of  the 
same  contract,  and  sets  up  the  same  counter-claim,  consisting  of  an 
indivisible  demand  as  a  defense  in  both  actions,  and  upon  the  trial  of 
the  first  action  withdraws  the  counter-claim,  except  so  much  thereof 
as  is  necessary  to  extinguish  plaintiffs  demand,  and  thereby  deprives 
defendant  of  the  benefits  of  the  remainder  of  the  counter-claim  upon 


HOWARD'S  PRACTICE  REPORTS.  858 


Carter  agt  Tallcott. 


the  trial  of  the  second  action,  is  not  entitled  to  compensation  for  the 
services  so  rendered. 
An  attorney  who  appeals  from  an  order  referring  an  action  involving  a 
long  account  with  a  view  of  taking  the  appeal  to  the  supreme  court  of 
the  United  States,  on  the  ground  that  the  order  violated  the  provisions 
of  the  Constitution  of  the  United  States  requiring  Jury  trials,  is  not 
entitled  to  compensation  for  the  services  rendered  on  such  appeal  and 
is  liable  to  indemnify  his  client  against  the  expenses  to  which  he  was 
subjected  in  prosecuting  it. 

First  Department,  General  Term,  May,  1885. 

Before  Davis,  P. «/.,  and  Daniels,  J. 

The  facts  are  sufficiently  set  forth  in  the  opinion. 

R.  H.  Underbill,  for  appellant. 

William  12.  Garrard,  for  respondent. 

Daniels,  J.  —  The  judgment  was  recovered  for  the  amount 
found  to  be  due  to  the  plaintiff  and  Nelson  Cross,  who  was 
his  partner,  and  had  assigned  his  interests  in  this  demand  to 
the  plaintiff,  for  services  performed  by  them  as  attorneys  and 
counselors  in  the  courts  of  this  state  for  the  defendant.  The 
defense  relied  upon  was  that  the  services  had  been  unskillf ully 
performed  by  the  plaintiff  and  his  assignor,  and  that  they 
were  accordingly  of  no  value  to  him,  but  involved  him  in  loss 
which  he  would  not  otherwise  have  sustained.  The  services 
principally  drawn  in  question  were  performed  in  two  suits 
brought  by  Charles  E.  Moore  against  the  defendant,  upon  a 
contract  upon  which  he  had  employed  Moore  to  act  as  his 
agent  in  securing  the  sale  of  a  medical  compound  made  by 
hiui.  In  the  first  suit  Moore  claimed  to  recover  for  commis- 
S  sions  earned  by  him  under  the  contract  during  the  month  of 
September,  1874,  and  in  the  second  suit  the  claim  was  for 
damages  for  breach  of  contract  arising  out  of  his  discharge  by 
the  defendant  before  the  expiration  of  the  period  mentioned 
in  the  agreement.  The  defendant  by  way  of  defense  alleged 
the  non-performance  of  the  contract  by  Moore  through  which 
Vol.  II  45 
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he  had  sustained  damages  in  his  business  to  a  large  amount, 
which  he  presented  as  a  counter-claim  against  the  causes  of 
action  alleged  by  Moore  against  him.  The  answers  were 
substantially  the  same  in  each  case,  and  the  action  for  the 
commissions,  which  was  by  far  the  least  important  of  the  two, 
was  first  brought  to  trial,  and  this  counter-claim  was  presented 
as  an  answer  to  that  action,  but  before  it  was  submitted  to  the 
referee  the  defendant's  counsel  withdrew  from  his  considera- 
tion all  that  part  of  the  counter-claim  which  should  exceed 
the  demand  of  the  plaintiff  in  the  action.  The  referee  in  that 
action  afterwards  found  and  reported  in  favor  of  Moore,  the 
plaintiff,  and  judgment  was  entered  upon  his  report. 

The  second  action  afterwards  came  on  for  trial  at  the  circuit, 
but  before  its  trial  leave  was  obtained  to  set  forth  by  way  of 
reply  the  judgment  entered  in  the  first  action  on  the  referee's 
report  as  a  bar  to  the  residue  of  the  counter-claim  relied  upon 
in  the  answer  in  the  second  suit.  And  under  that  reply  it 
was  held  by  the>  court  that  the  defendant's  counter-claim  was 
barred  by  what  had  taken  place  upon  the  trial  of  the  firet 
action,  and  that  this  portion  of  his  defense  was  accordingly 
out  of  the  case;  It  appears  by  the  evidence,  and  the  fact  was 
also  found  by  the  referee  that  the  defendant  and  his  counsel 
regarded  the  counter-claim  as  a  meritorious  demand  which 
might  be  sustained  by  evidence  within  the  defendant's  control 
on  the  trial  of  the  action.  And  upon  these  facts  the  question 
accordingly  arises  whether  their  conduct  was  that  of  competent 
and  skillful  counsel  in  following  the  course  they  adopted  con- 
cerning the  counter-claim  on  the  trial  before  the  referee. 
^This  counter-claim  was  considered  and  regarded  by  them  as  a 
proper  subject  for  trial  before  a  jury,  and  they  were  apparently 
under  the  impression  that  they  could  make  use  of  so  much  of 
it  as  would  answer  the  claim  made  by  Moore  in  his  first  action, 
and  afterwards  rely  upon  the  residue  not  only  as  a  defense  to 
the  second  action,  but  as  the  basis  of  a  recovery  for  the  balance 
against  Moore,  the  plaintiff.  This  was  manifestly  and  clearly 
an  erroneous  view  to  be  taken  of  the  rights  of  the  defendant 
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in  the  enforcement  of  the  counter-claim,  and  which  according 
to  the  evidence  of  the  assignor  Cross  was  not  anticipated. 
The  law  at  that  time,  as  well  as  at  the  present  time,  wonld 
not  permit  an  entire  demand  to  be  divided  in  this  manner. 
The  defendant  and  his  counsel  had  their  election  whether 
they  would  make  use  of  the  counter-claim  in  the  first  or  second 
action,  but  they  could  not  nse  it  in  both.  This  counter-claim 
arose  out  of  the  contract  upon  which  Moore  based  his  right 
to  recover  in  each  of  these  actions,  and  by  section  150  of  the 
Code  of  Procedure  which  was  at  that  time  in  force,  it  formed 
a  legal  answer  to  either  of  the  actions  brought  by  Moore  the 
plaintiff.  And  in  either,  under  the  authority  of  section  274  of 
the  Code  of  Procedure,  the  defendant,  upon  supporting  the 
counter-claim  by  proof,  was  entitled  to  relief  by  way  of  judg- 
ment in  his  favor  after  extinguishing  by  means  of  it  the  demand 
presented  as  the  basis  of  the  plaintiffs  right  of  action.  And 
that  was  the  regular  as  well  as  the  legal  course  to  be  followed, 
if  the  counter-claim  was  used  at  all  upon  the  trial  of  the  first 
action  before  the  referee.  Neither  the  Code  nor  the  settled 
principles  of  law  not  dependent  upon  it  permitted  the  course 
to  be  taken,  which  was  adopted  at  the  close  of  the  evidence  on 
the  trial  before  the  referee  (2  Pars,  on  Cont.  \Joth  ed.],  619, 
and  cases  in  note;  OP  Dougherty  v.  Remington  Paper  Co., 
81  N.  r.,  496,  499,  500).  The  law  upon  this  subject  was 
clear  and  unmistakable,  and  the  facts  subjecting  this  contro- 
versy to  its  application  have  not  only  been  proved  by  the  evi- 
dence, but  they  have  been  specifically  found  by  the  referee 
himself.  And  yet  it  was  determined  by  him  that  the  defend- 
ant's counsel  in  thus  withdrawing  from  the  consideration  of 
the  referee  a  part  of  the  counter-claim,  exhibited  such  skill 
and  exercised  such  diligence  as  is  usual  with  lawyers  of  aver- 
age learning  and  ability  at  the  New  York  bar. 

The  evidence  of  the  legal  gentlemen  who  were  examined 
upon  the  trial  of  the  action,  so  far  as  it  was  permitted  to  be 
given,  did  not  support  this  view  of  the  conduct  of  the  counsel. 
With  certain  qualifications,  those  who  were  examined  on 


856  HOWARD'S  PRACTICE  REPORTS. 


Carter  agt.  TaDcott 


behalf  of  the  plaintiff  did  not  disapprove  of  their  conduct, 
but  upon  the  facte  themselves  as  they  were  sustained  and 
found ;  that  the  counter-claim  was  deemed  to  be  a  meritorious 
one;  that  the  proper  forum  for  its  trial  was  that  of  a  court 
and  jury,  and  that  the  right  so  to  try  it  was  lost  by  what  took 
place  concerning  it  before  the  referee,  they  did  not  approve 
of  the  practice  followed  by  defendant's  counsel.  Neither  can 
that  be  approved  of  by  the  well  settled  principles  of  the  law 
which  require  that  professional  gentlemen  engaging  as  attor- 
neys  and  counselors  in  the  service  of  others  shall  be  reasonably 
well  informed  of  the  legal  principles  applicable  to  and 
governing  the  disposition  of  the  business  committed  to  their 
charge.  They  are  not  to  be  held  responsible  for  errors  of 
judgment  which  may  arise  after  that  degree  of  care  and  atten- 
tion has  been  devoted  to  their  professional  employment,  as  is 
ordinarily  devoted  by  persons  reasonably  competent,  expe- 
rienced and  well  qualified  for  the  discharge  of  professional 
duties  of  this  description.  But  if  they  fail  to  inform  them- 
selves of  statutory  provisions  or  well  settled  principles  of  law, 
readily  accessible  by  means  of  ordinary  care,  attention  and 
investigation,  and  in  consequence  of  that  failure  the  business 
committed  to  them  is  mismanaged,  and  the  person  or  persons 
employing  them  are  in  that  manner  deprived  of  their  legal 
rights,  there  they  will  not  only  forfeit  all  legal  claim  for 
compensation,  but  in  addition  to  that  be  justly  held  responsi- 
ble for  any  loss  or  injury  sustained  by  means  of  such  mis- 
conduct by  the  person  or  persons  for  whom  they  may  be 
employed.  This  subject  was  considered  in  Von  Wallhofen 
agt.  Newcombe  (10  Hun,  236),  and  in  the  course  of  the  opinion 
of  presiding  justice  Davis  it  was  held  that,  "  the  law  requires 
that  every  attorney  and  counselor  shall  possess  and  use  adequate 
skill  and  learning,  and  that  he  shall  employ  them  in  every  way 
according  to  the  importance  and  intricacy  of  the  case.  And 
if  a  cause  miscarries  in  consequence  of  culpable  neglect  or 
gross  ignorance  of  an  attorney  he  can  recover  no  compensation 
for  any  services  which  he  has  rendered  but  which  were  useless 
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to  his  client  by  reason  of  his  neglect  or  ignorance  "  {Id.,  240), 
and  the  authorities  referred  to  fully  maintain  this  just  and 
sensible  legal  principle. 

Under  the  law,  as  it  has  been  settled  and  the  facts  found  by 
the  referee  himself  as  they  were  established  by  the  evidence 
in  the  case,  the  plaintiff  was  not  entitled  to  recover  for  so 
much  of  the  services  of  himself  and  his  associate  as  had  been 
performed  in  this  manner,  and  by  which  the  defendant  was 
deprived  of  the  right  to  try  this  counter-claim  before  a  jury 
and  secure  to  himself  the  probable  advantages  of  such  a  trial. 
The  course  which  they  elected  to  follow  resulted  in  an 
adjudication  against  the  defendant  upon  the  counter-claim,* 
which  was  a  conclusive  bar  to  the  residue  of  it  when  it  was 
brought  up  for  consideration  upon  the  second  trial.  And 
that  could  have  been  ascertained  by  them  to  be  the  law  of  the 
case  by  any  reasonable  or  well  directed  effort  that  might  have 
been  made  to  discover  it.  They  failed  to  acquire  that 
knowledge,  and  accordingly  failed  to  discharge  the  duties 
which  the  law  imposed  upon  them  under  their  employment 
to  the  defendant.  And  so  far  as  they  have  been  allowed  to 
recover  compensation  in  this  action  for  such  services,  the 
judgment  is  erroneous  and  cannot  be  sustained. 

A  reference  of  the  first  action  was  resisted  by  the  defend- 
ant's counsel,  and  they  appear  to  have  entertained  the 
conviction  that  the  order  referring  the  case  was  made  in 
violation  of  the  Constitution  of  this  State  and  of  the  Constitu- 
tion of  the  United  States.  Upon  both  these  subjects  they 
were  under  a  palpable  misapprehension  of  the  law.  For  the 
Constitution  of  this  State,  as  it  was  adopted  in  1846,  main- 
tained the  right  to  a  trial  by  jury  in  that  class  of  cases  only  in 
which  it  had  been  previously  used.  But  previous  to  its  adop- 
tion it  was  the  common  and  well  established  practice  of  the 
courts  to  refer  trial  of  actions  which  should  involve  the 
examination  of  long  accounts,  although  either  of  the  parties 
might  oppose  the  order  directing  the  reference.  And  the 
present  Constitution  of  the  State  was  adopted  with  that  under- 
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standing  of  the  law  and  designed  to  perpetuate  it  by  restrict- 
ing the  right  to  trial  by  jury  to  cases  in  which  it  had  pre- 
viously been  used.  The  Constitution  of  the  United  States, 
so  far  as  it  related  to  the  right  of  trial  by  jury,  was  restricted 
to  proceedings  in  the  courts  of  the  United  States,  and  had  no 
reference  to  actions  arising  under  and  prosecuted  in  the 
courts  of  a  State.  These  were  quite  familiar  principles,  and 
yet  the  counsel  for  the  defendant  when  the  order  of  reference 
was  made,  advised  an  appeal  from  it  with  a  view  of  finally 
taking  it  to  the  supreme  court  of  the  United  States,  on  the 
ground  that  it  violated  the  clause  of  the  Constitution  of  the 
Unrted  States  providing  for  jury  trials.  And  under  that 
advice  an  appeal  from  the  order  was  taken  to  the  general 
term,  where  this,  as  well  as  other  views  were  impressed  upo1! 
the  consideration  of  the  court.  That  appeal  was  determined 
adversely  to  the  defendant,  and  no  further  proceeding  was 
tfcken  upon  it.  The  legal  views  under  which  the  appeal  was 
taken  in  this  manner  were  not  sanctioned  by  the  witnesses 
who  were  sworn  and  examined  before  the  referee,  so  far  as 
their  evidence  was  taken.  But  the  referee,  in  his  conclusions, 
considered  that  the  defendant's  counsel  exercised  such  skill 
and  diligence  as  is  usual  with  lawyers  of  average  learning  and 
ability  at  the  New  York  Bar  in  advising  and  prosecuting  the 
appeal  on  this  ground.  But  this  was  altogether  too  indulgent 
a  view  to  be  adopted  of  the  skill  and  diligence  required  to  be 
observed  by  a  professional  legal  gentlemen  engaged  in  manag- 
ing and  caring  for  the  legal  interests  of  other  parties.  There 
was  no  plausible  authority  justifying  or  supporting  the  course 
that  was  taken  upon  this  subject,  and  for  the  services  of  the 
counsel  in  that  appeal  they  had  no  legal  claim  against  the 
defendant,  but  should  have  been  held  liable  to  indemnify  him 
against  the  expenses  to  which  he  was  subjected  in  prosecuting 
that  appeal. 

Upon  both  these  subjects  professional  evidence  proposed  to 
be  given  by  the  defendant  was  excluded  upon  the  trial.  The 
questions  which  were  asked  were  not  objected  to  as  being  in 
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any  respect  improperly  framed  or  propounded  to  the  several 
witnesses,  but  they  were  objected  to  in  the  most  general  terms, 
and  on  such  objections  the  answers  were  excluded.  These 
questions  were  designed  to  elicit,  in  a  more  particular  manner 
than  had  otherwise  been  shown,  what  the  views  of  the  wit- 
nesses to  which  they  were  put  were  concerning  the  conduct 
of  the  defendant's  counsel.  And  they  should  have  been  per- 
mitted to  be  answered,  for  counsel  in  framing  hypothetical 
questions  have  been  held  to  be  "not  confined  to  facts  admitted 
or  absolutely  proved,  but  facts  may  be  assumed  which  there 
is  any  evidence  on  either  side  tending  to  establish,  and  which 
are  pertinent  to  the  theories  which  they  are  attempting  to 
uphold"  {DiUeber  v.  Home  Ins.  Co.,  87  N.  Y.>  79,  83). 
And  within  that  rule  these  questions  should  have  been  per- 
mitted to  be  answered. 

In  another  action  which  had  been  prosecuted  by  the  defend- 
ant as  plaintiff,  an  injunction  had  been  set  aside  and  proceed- 
ings were  taken  to  ascertain  the  damages  caused  by  the  injunc- 
tion to  the  defendant.  And  upon  the  reference  ordered  for 
that  purpose  several  days  were  consumed  by  the  defendant's 
counsel  in  endeavoring  to  make  proof  of  the  fact  that  the 
defendant  in  that  action  had  been  guilty  of  a  contempt  by  the 
violation  of  the  injunction  while  it  remained  in  force.  In 
this  manner  expense  had  been  incurred  by  the  defendant,  and 
he  was  also  charged  by  the  plaintiff  for  the  value  of  the  serv- 
ices performed  by  his  counsel. 

A  series  of  questions  were  propounded  in  different  forms  to 
the  witness  Freling  H.  Smith,  designed  to  elicit  testimony 
indicating  this  conduct  to  exhibit  the  absence  of  ordinary  pro- 
fessional skill  and  acquirements.  The  questions  were  put  in 
proper  form,  under  the  authority  just  referred  to,  for  the  pro- 
duction of  that  character  of  evidence,  but  they  were  all  upon 
the  most  general  objections  overruled,  find  the  answers  were 
excluded.  If  some  of  these  questions  might  be  criticised  as 
to  their  form,  but  which  were  not  objected  to  on  that  ground, 
others  were  clearly  free  from  objection,   and   the  answers 
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proposed  to  be  taken  from  the  witness  should  have  been 
received. 

To  the  rulings  made  by  the  referee,  excluding  the  evidence 
offered,  exceptions  were  taken  on  behalf  of  the  defendant. 
So  they  were  as  to  his  conclusions  concerning  the  professional 
conduct  of  the  defendant's  counsel  in  the  management  of  the 
counter-claim,  and  in  the  appeal  from  the  order  of  reference, 
and  these  exceptions  seem  to  be  very  well  founded.  In  the 
disposition  of  the  objections  as  well  as  in  the  views  adopted 
concerning  the  effect  of  the  evidence,  the  learned  referee  was 
involved  in  error,  and  as  those  errors  were  substantially 
injurious  to  the  defendant,  the  judgment  in  the  case  should 
be  reversed  and  a  new  trial  ordered,  with  costs  to  the  defend- 
ant to  abide  the  event. 

Davis,  P.  J.,  concurred. 


SUPREME  COURT. 
William  Stark  agt.  Clark  A.  Stark  and  another. 

Code  of  OivU  Procedure,  section  740  —  Acceptance  of  offer  of  judgment — Mag 
be  amended  by  supplying  affidavit  of  attorney  that  he  was  authorised,  to  make  it. 

Upon  a  motion  by  an  attaching  creditor  to  set  aside  a  judgment  and  exe- 
cution, which  judgment  had  been  entered  'upon  plaintiff's  acceptance 
of  an  offer  made  by  defendants,  because  the  acceptance  did  not  have 
annexed  thereto  any  affidavit  to  the  effect  that  the  plaintiff's  attorneys 
were  duly  authorized  to  accept  said  offer,  as  required  by  section  740  of 
the  Code  of  Civil  Procedure: 

Held,  that  the  court  has  power  to  allow  an  amendment  nunc  pro  tunc, 
annexing  the  proper  affidavit;  and  where  it  appears  that  the  omissions 
to  annex  the  proper  affidavit  to  the  acceptance  was  an  inadvertence  of 
the  attorney,  and  that  the  authority  to  accept  actually  existed,  the 
amendment  should  be  granted. 

Monroe  Special  Term,  July,  1885. 

Motion  by  George  N.  Crouse  and  another,  as  attaching 
creditors  of  defendants,  to  set  aside  the  judgment  and  execu- 
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tion  herein,  because  the  acceptance  of  defendants'  offer  of 
judgment  had  not  annexed  thereto  the  affidavit  of  plaintiffs 
attorney,  that  he  was  duly  authorized  to  make  it  on  behalf  of 
the  plaintiffs.  Also  motion  by  plaintiff  for  leave  to  amend 
nunc  pro  tunc  by  now  annexing  such  affidavit. 

Judgment  was  entered  in  this  action  July  15,  1885,  for 
$542.16,  upon  plaintiff's  acceptance  of  an  offer  of  judgment 
made  by  defendants.  Execution  has  been  issued  thereon  and 
a  levy  made  thereunder  by  the  sheriff  of  Wayne  county. 
The  offer  of  acceptance  did  not  have  annexed  thereto  any 
affidavit  to  the  effect  that  the  plaintiffs  attorneys  were  duly 
authorized  to  accept  said  offer,  as  required  by  section  740  of 
the  Code  of  Civil  Procedure. 

The  moving  creditors  have  since  commenced  an  action  in 
this  court,  in  which  a  warrant  of  attachment  has  been  issued 
to  the  same  sheriff  against  defendants'  property. 

T.  Hogan,  for  creditors. 

/.  W.  DunweU,  for  plaintiff. 

Angle,  J.  —  An  objection  is  made  to  the  motion  of  the 
creditors,  that  they  are  strangers  to  the  judgment  and  cannot  be 
heard  to  question  it  for  want  of  an  affidavit  showing  authority 
to  accept  the  offer  of  judgment.  Their  counsel  claims  such 
right  nnder  Bates  agt.  Plonshy  (28  Hun,  112),  in  which  it 
was  held  that  where  personal  property  has  been  levied  on 
nnder  an  attachment,  the  attaching  creditor  may  maintain  an 
action  to  have  a  prior  assignment  executed  by  the  debtor,  and 
an  execution  issued  upon  a  judgment  confessed  by  him, 
declared  fraudulent  and  void,  and  to  have  the  priority  of  the 
lien  acquired  by  him  nnder  the  attachment  established.  There 
are  at  least  two  features  that  distinguish  the  matter  nnder 
consideration  from  that  case :  1st.  In  that  case  the  attach- 
ment had  been  levied ;  in  the  present  case  the  papers  show 
only  that  the  attachment  had  been  issued  to  the  sheriff  who 
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had  already  a  levy  on  the  property  tinder  plaintiff's  execution, 
[f  a  sheriff  makes  a  levy  upon  goods  on  one  execution  and 
afterwards  a  second  execution  comes  to  his  hands  the  levy  is 
sufficient  for  both  (Ryder  agt.  Gilbert,  16  Hun,  165),  and 
cases  cited.     But  I  am  not  aware  that  it  has  ever  been  held 
that  a  levy  on  goods  on  an  execution  is  sufficient  levy  under 
an  attachment  which  afterwards  conies  to  the  hands  of  the 
same  sheriff.     The  Code  (sec.  649),  prescribes  how  a  levy 
under  a  warrant  of  attachment  must  be  ma,de.     It  does  not 
appear  to  have  been  complied  with  here.     It  seems  quite  clear 
to  me  that  the  creditors  cannot,  without  a  levy  under  their 
attachment,  maintain  their  motion.     2d.  There  is  an  obvious 
distinction  between  an  action  by  an  attaching  creditor  to  set  aside 
a  prior  confessed  judgment  because  intended  to  hinder,  delay  or 
defraud  creditors,  and  a  motion  by  such  creditors,  to  set  aside 
the  judgment  for  want  of  conformity  in  the  practice  to  a  pro- 
vision of  the   Code.     The  consideration  of  this  distinction 
involves  the  plaintiff's  motion  to  amend.     "  Defects  and  irregu- 
larities not  affecting  the  jurisdiction  of  the  court  and  where  no 
fraud  or  collusion  is  imputed  to  the  parties,  the  remedy  for 
such  defects  is  given  to  the  party  alone  (Gere  agt.  Gundiack, 
57  Barb. ,  15  :  Itoufagt.  Meyer,  2  How.  [K  &],  20),  and  thus 
we  come  to  the  question  whether  this  defect  is  jurisdictional. 
In  McFarren  agt.  St  John  (14  Hun,  387),  where  defendant 
moved  to  set  aside  an  adjustment  of  plaintiff's  costs,  and  that 
defendant  be  allowed   costs,   the  defendant   had    made  an 
offer  of  judgment,  but  had  not  annexed  to  it  the  affidavit 
required  by  section  740.     The  plaintiff's  attorney  paid  no 
attention  to  the  offer,  and  the  court  sustained  him,  saying,  in 
substance,  that  the  offer  was  a  nullity,  because  not  verified ; 
that  retaining  the  offer  did  not  waive  the  defect ;  that  plaintiff 
could  not  enter  judgment  upon  the  offer ;  and  the  concluding 
part  of  the  opinion  is :  "  The  provision  of  section  740  of  the 
Code   of  Civil   Procedure,  requiring   that  when  an  offer  or 
acceptance  is  subscribed  by  an  attorney  he  shall  annex  to  it 
his  affidavit,  to  the  effect  that  he  is  authorized  to  make  it  on 
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behalf  of  the  party,  is  new,  and  was  obviously  regarded  by 
the  legislature  as  material  to  the  rights  of  both  parties.  So 
far  as  the  party  in  whose  behalf  it  is  made  is  concerned,  the 
opposite  party  can  waive  nothing  for  him.  In  short,  unless 
the  offer  when  subscribed  by  the  attorney  is  verified  accord- 
ing to  the  statute,  it  cannot  have  the  effect  to  set  the  party  in 
motion  on  whom  it  is  served.  He  is  not  required  to  notice  it 
in  any  manner.  He  need  not  return  it,  and  he  waived  noth- 
ing by  retaining  it.  The  defect  is  not  a  mere  irregularity, 
but  is  a  matter  of  substance."  I  have  made  these  quotations 
to  show  that  the  court  was  only  considering  a  question 
as  between  the  parties  to  the  judgment,  which  was  all 
that  was  before  them.  The  case  of  Riggs  agt.  Wet/dell 
(17  Hun,  515),  differed  from  McFarren  agt.  St.  Johnr 
in  the  fact  that  the  plaintiff  declined  to  accept  the  offer  but 
gave  no  reason  therefor.  Upon  the  trial  the  plaintiff  recovered 
less  than  the  offer  and  then  defendant  moved  to  be  allowed 
to  amend  the  offer  by  annexing  an  affidavit.  In  denying  the 
motion  at  special  term  the  court  said :  "  If  the  defendant 
desired  the  benefit  of  the  statute  they  were  bound  to  do  just 
what  the  statute  pointed  out.  To  talk  of  amending  is  to  mis- 
conceive the  office  of  amendment ;  besides,  that  would  be  to  make 
now  for  the  first  time  a  good  offer,"  and  this  opinion  was 
approved  at  general  term.  This  case  was  affirmed  (78  i\T.  Y.y 
586),  the  court  saying:  "We  concur  with  the  special  and 
general  term,  that  the  offer  to  allow  judgment  to  be  taken 
was  imperfect  because  not  in  conformity  with  the  Code,  and 
that  there  was  no  waiver  of  the  defect  by  the  notice  served 
by  the  plaintiff's  attorney  upon  the  defendant's  attorney,  or  in 
any  other  manner.  We  are  also  of  the  opinion  that  if  the  case 
was  one  in  which  courts  were  authorized  to  allow  the  defendant 
to  serve  the  affidavit  nunc  pro  tunc,  it  was  matter  of  discretion 
with  the  special  term  and  having  been  once  refused  there,  as 
well  as  by  the  general  term,  no  appeal  lies  to  this  court."  It 
will  be  observed  that  the  court  of  appeals  are  more  guarded 
than  the  general  terms  in  14  Hun  and  17  Hun  (supra),  that 
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court  characterizing  the  offer  as  "  imperfect."  The  next  case 
cited  for  the  creditors  is  WerbolowsTcy  agt.  Greenwich  Insur- 
ance Company  (  5  Civ.  Pro.  R.  303),  where  the  city  court  of 
New  York  deny  the  power  of  the  court  to  allow  an  amend- 
ment by  supplying  an  affidavit  to  an  offer,  and  the  above 
cases  in  14  Hun  and  17  Hun,  are  cited  as  denying  the 
power.  I  do  not  read  those  ca3es  as  denying  the  power.  In 
Eagan  agt.  Moore  (2  Civ.  Pro.  R.,  300),  the  New  York 
common  pleas  held  at  special  term  that  the  court  had  such 
power.  In  all  these  cases  the  question  arose  between  the 
parties  to  the  judgment,  and  they  are  all  the  cases  arising 
under  section  740  that  have  come  within  my  examination. 

The  provision  of  the  Code  with  regard  to  offers  and  their 
acceptance  are  no  more  statutory  or  matters  of  substance  than 
the  verification  of  the  complaint  for  certain  purposes,  and  yet 
after  judgment  a  plaintiff  was  allowed  to  amend  nuns 
pro  tunc  by  filing  an  affidavit  of  verification  (Jones  agt 
U.  S.  Slate  Co.,  16  How.,  129);  nor  than  an  affidavit  of 
default,  and  yet,  an  irregularity  in  assessing  damages  without 
such  affidavit  is  a  question  of  practice  and  not  reviewable 
in  the  court  of  appeals  (Catlin  agt.  B 'Mings,  16  N.  Y., 
622);  nor  than  the  provisions  relating  to  the  confession 
of  judgments.  Indeed  the  court  in  McFarren  agt.  St. 
John,  say :  "  In  short,  the  same  reasons  exist  in  respect  to 
an  offer  as  in  case  of  a  confession  of  judgment,  for  holding 
that  all  the  substantial  requirements  of  the  statute  have  been 
complied  with."  The  case  of  Mitchel  agt.  Van  Buren  (27  ff. 
Y.}  300),  is  then  in  point  and  should  receive  more  than  a  pass- 
ing notice.  It  was  a  motion  by  a  subsequent  judgment 
creditor  to  set  aside  a  prior  confession  of  judgment,  and  on 
that  motion  the  court  permitted  an  amendment  to  support  the 
judgment  by  signing  and  verifying  a  new  statement  stating 
the  facts  more  specifically.  The  reasoning  of  Dknio,  0.  J., 
after  showing  that  the  court  had  the  same  power  of  amend- 
ment over  confessed  judgments  as  over  any  of  their  records, 
proceeds  to  state  the  provisions  of  section  173  of  the  Code  of 


HOWARD'S  PRACTICE  REPORTS.  865 


Stark,  agt  Stark  and  another. 


Procedure  {Gods  of  Civ.  Pro.,  sec.  723)  and  says :  "  This  is  very 
broad  language,  and  plainly  embraces  a  case  like  the  present 
where  jt  was  shown  that  the  proceeding  was  in  good  faith  and 
the  intention  of  the  parties  was  to  create  valid  judgments  for 
debts  actually  due  to  the  amount  stated  in  the  judgment." 
"  It  is  a  jurisdiction  of  the  same  kind  with  that  which  it  (the 
supreme  court)  exercises  in  relieving  against  defaults  and  slips 
in  practice."  This  case  was  followed  in  Cook  agt.  Whipple 
(55  if.  T.,  166). 

In  Fawcett  agt.  Vary  (59  N.  T.,  597),  where  the  affidavit 
that  no  answer  or  demurrer  had  been  served  and  which  had 
been  filed  with  the  clerk  for  the  purpose  of  perfecting  judg- 
ment by  default,  had  been  properly  sworn  to  before  the  proper 
officer  who  had  neglected  to  sign  the  jurat,  and  the  omission 
had  not  been  discovered  until  after  the  judgment,  the  court 
held  it  had  power  and  it  was  witbin  its  discretion  to  permit 
the  officer  to  sign  nunc  pro  tunc. 

In  Lawton  agt.  Kiel  (51  Barb*,  30),  a  warrant  of  attach- 
ment had  been  issued  upon  an  affidavit  sworn  to  before  a 
commissioner  in  another  state,  but  no  certificate  of  the  secre- 
tray  of  state  had  been  obtained  as  required  by  the  statute,  and 
•the  court  at  general  term  held  that  au  objection  for  that  cause 
was  not  fatal  —  that  the  omission  might  be  amended  and 
supplied.  The  special  term  in  Williamson  agt.  Williamson 
(64  How.,  450)  held  that  such  an  omission  of  the  certificate  of 
the  secretary  of  state  to  an  affidavit  verifying  a  complaint 
upon  which  an  order  for  the  publication  of  summons  was 
granted,  the  court  never  acquired  any  jurisdiction,  but  it  does 
not  appear  in  that  case  that  there  was  any  application  to 
supply  the  defect  (See,  also,  to  same  effect,  Phelps  agt. 
Phelps,  6  Civ.  Pro.  R.,  117,  at  special  term). 

Without  further  examination,  I  conclude  by  holding  that 
Mitchel  agt.Van  Buren  is  sufficient  authority  for  the  power 
of  amendment  invoked  by  the  plaintiff,  and  that,  as  it  appears 
that  the  omission  to  annex  the  proper  affidavit  to  the  accept- 
ance was  an  inadvertence  of  the  attorney,   and  that  the 
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authority  to  accept  actually  existed,  therefore  the  amendment 
asked  by  the  plaintiff  should  be  granted. 

Motion  of  creditors  denied  and  motion  of  plaintiff  granted, 
without  costs  to  either  party. 


N.  T.  SUPERIOR  COITRT- 

William  W.  Johnson  and  another,  executors,  <fcc.,  agt 

John  P.  Dunoan. 

Title  to  real  estate — Specific  performance  —  when  performance  may  or  may 

not  be  resisted —  Laches. 

A  purchaser  cannot  justify  his  refusal  to  perform  his  contract  by  a  mere 
factious  objection  to  the  title  tendered  him,  nor  is  it  sufficient  for  him 
when  the  jurisdiction  of  an  equity  court  is  invoked  to  compel  him  to 
perform  his  contract  merely  to  raise  a  doubt  as  to  the  vendor's  title. 

Before  he  can  successfully  resist  performance  of  his  contract  on  the  ground 
of  defect  of  title,  there  must  be  at  least  a  reasonable  doubt  as  to  the 
vendor's  title,  such  as  affects  its  value,  and  would  interfere  with  its  sale 
to  a  reasonable  purchaser,  and  thus  render  the  land  unmarketable. 

Inexcusable  laches  and  delays  will  debar  a  party  from  the  relief  which 
they  being  absent,  he  might  have  by  the  judgment  for  specific 
performance. 

Time,  though  not  ordinarily  of  the  essence  of  the  contract  may  become  so, 
if  by  its  effluxion  a  change  of  value  or  other  material  change  of  circum- 
stances has  been  produced,  but  if  the  delay  of  the  defendants  is  unrea- 
sonable and  inexcusable,  it  is  enough  to  relieve  the  unwilling  party 
from  the  contract. 

It  seems,  that  a  party  to  a  contract  for  the  purchase  of  land  has  no  equit- 
able lien  for  the  amount  paid  on  the  execution  of  the  contract  where  he 
has  lost  the  right  to  enforce  such  contract  by  his  own  laches. 

Special  Term,  October,  1885. 
Action  for  specific  performance. 
Carlisle  Norwood,  Jr.,  for  plaintiffs. 
John  E.  Parsons,  for  defendant. 
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Ihgraham,  J. —  The  rule  as  settled  in  this  state  is :  "  The 
purchaser  cannot  justify  his  refusal  to  perform  his  contract 
by  a  mere  captious  objection  to  the  title  tendered  him,  nor  is 
it  sufficient  for  him  when  the  jurisdiction  of  an  equity  court 
is  invoked  to  compel  him  to  perform  his  contract  merely  to 
raise  a  doubt  as  to  the  vendor's  title.  Before  he  can  success- 
fully resist  performance  of  his  contract  on  the  ground  of 
defect  of  title  there  must  at  least  be  a  reasonable  doubt  a*  to 
the  vendor's  title,  such  as  affects  its  value  and  would  interfere 
with  its  sale  to  a  reasonable  purchaser  and  thus  render  the 
land  unmarketable  "  {Hellnigd  agt.  Manning,  97  If.  Y.,  60 ; 
Schriver  agt.  Schriver,  86  N.  Y.y  575).  And  after  a  careful 
examination  of  this  case  I  cannot  see  that  the  existence  of  the 
contract  made  by  the  plaintiffs'  testator  to  Mr.  Grant  raises  a 
reasonable  doubt  as  to  the  title.  The  laches  of  Mr.  Grant  or 
his  assignor,  Mr.  Chaffee,  would  debar  them  from  enforcing 
the  specific  performance  of  their  contract. 

In  the  Merchants'  Bank  agt.  Thompson  (55  N.  Y.}  12),  it 
is  said :  "  That  inexcusable  laches  and  delays  will  debar  a  party 
from  the  relief  which  they  being  absent  he  might  have  by 
the  judgment  for  specific  performance.  Time,  though  not 
ordinarily  of  the  essence  of  the  contract,  may  become  so,  if  by 
its  effluxion  a  change  of  value  or  other  material  change  of  cir- 
cumstances has  been  produced.  *  *  *  The  other  rule 
must  be,  that  if  the  delay  of  defendants  is  unreasonable  and 
inexcusable,  it  is  enough  to  relieve  the  unwilling  party  from 
the  contract." 

It  is  claimed,  however,  by  the  defendant  that  as  against  a 
subsequent  purchaser  with  notice  a  vendee  under  a  prior  con- 
tract who  has  paid  part  of  the  purchase-money  has  a  lien  on 
the  land,  and  a  second  purchaser  holds  the  property  subject 
to  such  equitable  rights,  and  to  support  that  claim  Chase  agt. 
Peck{2{  N.  Y.)  581),  and  Clark  agt.  Jacobs  (56  Howard's 
Practice,  519),  are  cited.  In  Chase  agt.  Peck  the  court  held 
that  a  grantor  of  land  had  an  equitable  lien  upon  the  land  for 
the  consideration  of  the  grant,  and  such  a  lien  becomes  in 
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effect  an  equitable  mortgage  upon  the  land.  I  can  find  no 
authority  in  that  case  for  the  proposition  that  a  party  to  a 
contract  for  the  purchase  of  land  would  have  an  equitable  lien 
for  the  amount  paid  on  the  execution  of  the  contract  where 
he  had  lost  the  right  to  enforce  such  contract  by  his  own 
laches. 

In  Clark  agt.  Jacobs  (aupra),  judge  Van  Vorst  says  "  that 
sufficient  has  been  decided  to  recognize  and  declare  that  a 
lien  exists  in  favor  of  the  vendee  when  the  purchase  money 
or  a  part  of  it  has  been  prematurely  paid  before  the  convey- 
ance," but  an  examination  of  ttie  cases  cited  by  him  to  sustain 
that  proposition  shows  that  such  a  lien  has  only  been  sustained 
where  the  failure  to  comply  with  the  contract  was  the  fanlt 
of  the  vendor  and  not  of  the  purchaser,  or  where  the  contract 
was  tainted  with  fraud  on  the  part  of  the  vendor,  and  no  case 
has  been  cited  where  it  was  held  that  where  the  purchaser 
had  an  opportunity  to  comply  with  the  contract,  and  had 
refused,  that  a  lien  existed  in  his  favor  for  the  amount  paid. 
In  this  case  it  is  not  disputed  that  at  the  time  of  the  tender 
of  the  deed  to  Mr.  Grant  plaintiffs  had  no  knowledge  of  the 
assignment  of  the  contract  to  Mr.  Chaffee.  The  record  of 
the  assignment  was  not  constructive  notice  to  them  ( Wash- 
burn agt.  Burnham,)  63  N.  Y.%  135). 

Under  all  the  circumstances  of  this  case  I  am  of  the  opinion 
that  if  any  lien  existed  in  favor  of  Mr.  Grant  against  the 
property  for  the  $10,000  paid  by  him  on  account  of  the  par- 
chase-money  it  was  destroyed  by  his  lache6  and  by  the  tender 
to  him  of  the  deed  for  the  conveyance  of  the  property.  I 
think,  therefore,  that  plaintiff's  title  to  the  property  is  good, 
and  that  plaintiff  is  entitled  to  judgment  for  a  specific  per- 
formance of  the  contract.  Under  the  circumstances,  however, 
I  am  of  the  opinion  that  there  should  be  no  costs  awarded  the 
plaintiffs* 

Judgment  is  ordered  accordingly 

Findings  and  judgment  to  be  settled  on  notice.. 


i 
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SUPKEME  COUET. 

In  the  Matter  of  the  Application  of  the  Thibty-foitrth 
Street  Railroad  Company,  for  the  appointment  of  three 
commissioners  to  determine  whether  its  railroad  onght  to 
he  constructed,  &c. 

Street  raUroadt  —  Commissioner*  —  When  application  far  appointment  of, 

should  be  denied. 

Where,  upon  an  application  to  the  general  term  for  the  appointment  of 
commissioners  to  determine  whether  a  proposed  railroad  should  be  con- 
structed through  certain  streets  in  New  York  city,  it  appears  that  such 
railroad  cannot  legally  be  built  by  reason  of  the  refusal  of  other  railroad 
companies  already  lawfully  occupying  the  streets  with  their  tracks  to 
consent  to  its  .construction,  such  application  should  be  denied  (Davis, 
P.  /.,  dissenting). 

First  Department,  General  Term,  May,  1885. 

Before  Davis,  P.  J.,  Brady  and  Daniels,  J  J. 

Grosvenor  P.  Lowery  and  Ahram  Wakeman,  for  applicant. 

Horace  liussd,  C.  A.  Hand  and  Austin  G.  Fox,  opposed. 

Motion  on  behalf  of  the  railroad  company  for  the  appoint- 
ment of  commissioners,  &c. 

Daniels,  J. —  The  petitioner  is  a  railroad  corporation  created 
and  organized  under  the  authority  of  chapter  252  of  the  Laws 
of  1884  to  construct  and  operate  a  street  surface  railroad  in 
Tbirty-fonrth  street,  in  the  city  of  New  York.  Its  road  is 
designed  to  be  a  double  track  surface  railroad,  extending  over 
routes  as  they  have  been  described  in  the  application.  From 
connections  with  the  Hudson  river,  at  the  foot  of  West  Thirty- 
fourth  street,  through,  along  and  upon  West  Thirty  fourth 
street  and  East  Thirty-fourth  street,  to  connections  with  the 
ferry  at  the  foot  of  East  Thirty-fourth  street,  East  river ;  from 
connections  with  this  company's  route  in  "West  Thirty-fourth 
Vol.  II        47 
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street,  at  Tenth  avenue,  through,  along.and  upon  Tenth  avenue, 
to  West  Forty-6econd  street ;  thence  through,  along  and  upon 
West  Fortj7-6econd  Ptreet,  to  connections  with  the  ferries  at 
the  foot  of  that  street  at  the  Hudson  or  North  river ;  together 
with  all  switches,  sidings,  turnouts  and  turn-tables  and  suitable 
stands  as  may  be  necessary  for  the  convenient  working  of  such 
road. 

Notice  of  the  application  has  been  given,  as  it  was  provided 
it  should  be,  by  section  5  of  this  act.  This  notice  has  been 
required  to  be  given  to  each  abutting  property  owner  who  may 
be  found  not  giving  his  consent  to  the  construction  and  opera- 
tion of  the  railroad,  and  the  only  object  to  be  promoted  by 
giving  such  notice  was  to  secure  these  owners  an  opportunity 
to  appear  and  oppose  the  application  made  for  the  appoint- 
ment and  selection  of  commissioners.  The  act  has  not  in 
terms  declared  that  object,  but  it  results  from  the  fact  that 
notice  of  the  application  has  been  directed  to  be  given  to  the 
persons  withholding  their  consent,  and  that  could  have  been 
designed  for  no  other  purpose  than  to  permit  them  to  contest 
the  application  for  the  appointment  and  selection  of  commis- 
sioners. On  behalf  of  the  owners  of  abutting  property  on  that 
part  of  Thirty-fourth  street  extending  from  Sixth,  easterly 
to  Lexington  avenue,  the  right  of  the  company  to  the  appoint- 
ment of  commissioners  has  been  contested  and  denied.  This 
portion  of  Thirty-fourth  street,  with  the  exception  of  church 
edifices  fronting  upon  parts  of  it,  has  been  devoted  to  the  erec 
tion  and  maintenance  of  private  residences,  many  of  them  of 
a  very  costly  character,  and  their  owners  to  a  great  extent 
very  decidedly  object  to  the  construction  and  operation  of  the 
railroad  over  this  portion  of  the  street.  In  support  of  their 
opposition  various  facts  have  been  relied  upon  to  render  it 
effectual,  which  may  be  more  appropriately  considered 
hereafter. 

The  extreme  length  of  the  petitioner's  proposed  railroad  ifl 
12,357  feet,  over  the  much  greater  part  of  which  other  surface 
railroads  have  already  been  built  and  are  now  maintained  and 
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operated.  One  of  these  railroads  is  that  of  the  Forty-second 
Street,  Manhattan  ville  and  St.  Nicholas  Avenue  Hail  way 
Company.  That  includes  the  space  between  the  Hudson  river 
and  Tenth  avenue  for  a  distance  of  1,800  feet.  The  Forty- 
second  Street  and  Grand  Street  Ferry  Railroad  Company  also 
has  its  two  tracks  upon  this  portion  of  Forty-second  street, 
and  then  proceeds  by  the  way  of  Tenth  avenue  to  Thirty- 
fourth  street,  a  distance  of  2, 100  feet,  and  thence  upon  Thirty- 
fourth  street  to  Sixth  avenue  for  a  further  distance  of  3,600 
feet.  And  the  New  York  and  Harlem  Railroad  Company 
owns,  maintains  and  operates  a  double  track  surface  railroad 
in  Thirty-fourth  street,  extending  easterly-  from  .Lexington 
avenue  to  the  East  river,  a  distance  of  2,304£  feet-  These 
several  railroad  companies  have  refused  their  consent  to  the 
construction  of  the  petitioner's  railroad,  and  upon  that  fact 
the  resistance  has  been  mainly  placed  to  the  success  of  the 
petitioner's  application. 

By  section  14  of  chapter  252  of  the  Laws  of  1884,  under 
which  the  petitioner  has  been  incorporated,  it  has  been  pro- 
vided and  declared  that,  "except  for  necessary  crossings  no 
street  surface  railroad  company  shall  construct,  extend  or 
operate  its  road  or  tracks  in  that  portion  of  any  street,  avenue, 
road  or  highway  in  which  a  street  surface  railroad  is,  or  shall  be, 
lawfully  constructed,  except  with  the  consent  of  the  company 
owning  and  maintaining  the  same,  provided,  however,  that 
any  two  or  more  railroad  companies  now  existing,  or  hereafter 
formed  under  the  provisions  of  this  act,  may  join  and  unite 
and  use  each  others'  tracks  for  a  distance  not  exceeding  one 
thousand  feet,  whenever  the  court  upon  an  application  for  the 
appointment  of  commissioners,  next  hereinafter  provided, 
shall  be  satisfied  that  such  use  is  actually  necessary  to  connect 
main  portions  of  a  line  to  be  constructed  as  an  independent 
railroad,  and  that*  the  public  convenience  requires  the  same, 
in  which  event  the  right  of  such  use  shall  be  given  only  for 
a  compensation,  to  an  extent  and  in  a  manner  to  be  ascer- 
tained and  determined  by  commissioners  to  be  appointed  by 


1 


872  HOWARD'S  PRACTICE  REPORTS. 

Matter  of  the  Thirty-fourth  Street  Railroad  Company. 

the  courts,  as  provided  in  respect  to  acquiring  title  to  real 
estate  under  chapter  140  of  the  Laws  of  1850,  entitled  '  Aa 
act  to  authorize  the  formation  of  railroad  corporations,  and  to 
regulate  the  same,'  and  the  several  acts  amendatory  thereof; 
or  by  the  board  of  railroad  commissioners  in  cases  where  the 
companies  interested  shall  unite  in  a  request  for  such  board 
to  act.  Such  commissioners,  in  determining  the  compensation 
to  be  paid  for  the  use  by  one  company  of  the  tracks  of 
another,  shall  consider  and  allow  for  the  use  of  tracks  and  for 
all  injury  and  damage  to  the  company  whose  tracks  may  be 
so  used."  And  by  its  very  plain  language  it  has  been  made 
impracticable,  as  the  facts  have  been  made  to  appear,  for  the 
petitioner  to  construct  or  maintain  a  surface  railroad  over  se 
much  of  these  streets  as  have  been  already  devoted  to  the 
construction  and  operation  of  the  other  street  surface  railroads. 
To  that  extent  the  act  is  very  plain,  and  was  designed  to  pre- 
vent the  construction  and  operation  of  competing  surface 
railroad  lines  against  the  consent  of  the  companies  whose 
railroads  have  been  previously  constructed  and  are  still  in 
operation.  The  intention  and  object  of  the  section  through- 
out have  not  been  declared  in  such  language  as  to  be  entirely 
free  from  ambiguity,  but  upon  this  particular  subject  no 
ground  has  been  left  for  misapprehending  the  intention  of  the 
legislature.  It  has,  however,  been  suggested  that  the  legisla- 
ture did  not  possess  the  authority  under  the  constitution  to 
provide  or  impose  this  restriction  or  disability,  but  the  con- 
stitution has  nowhere,  either  in  express  words  or  by  reasonable 
implication,  deprived  the  legislature  of  this  power.  It  has, 
on  the  contrary,  by  section  18  of  article  3,  invested  the  legis- 
lature with  plenary  authority  to  pass  general  laws,  providing 
for  all  the  cases  enumerated  in  this  section,  and  one  of  those 
cases  which  cannot  be  provided  for  by  a  special  law  is  that  of 
granting  to  any  corporation,  association  or  individual,  the 
right  to  lay  down  railroad  tracks.  But  it  was  made  the 
imperative  duty  of  the  legislature  to  pass  general  laws  pro- 
Tiding  for  that  object,  and  chapter  252  of  the  Laws  of  1884 
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is  one  of  the  acts  which  has  been  passed  by  the  legislature  to 
provide    for    the   construction   and   operation   of    railroads. 
Neither  this  portion  of  the  constitution,  nor  any  other,  has 
further  abridged  the  power  of  the  legislature  than  to  declare 
that  "  no  law  shall  authorize  the  construction  or  operation  of 
a  street  railroad  except  upon  the  condition  that  the  consent  of 
the  owners  of  one-half  in  value  (of)  the  property  bounded  on, 
and  the  consent  also  of  the  local  authorities  having  the  con- 
trol of  that  portion  of  a  street  or  highway  upon  which  it  is 
proposed  to  construct  or  operate  such  railroad  be  first  obtained, 
or  in  case  the  consent   of  such  property  owners  cannot  be 
obtained,  the  general  term  of  the  supreme  court  in  the  district 
in  which  it  is  proposed  to  be  constructed  may,  upon  applica- 
tion, appoint  three  commissioners  who  shall  determine,  after 
a  hearing  of  all   parties   interested,   whether  such  railroad 
ought  to  be  constructed  or  operated,  and  their  determination 
confirmed  by  the  court  may  be  taken  in  lieu  of  the  consent 
of  the  property  owners."     With  these  specified  restrictions 
as  to  the  laws  which  should  be  passed  the  constitution  has  not 
undertaken  to  declare  or  define  what  the  act  may  contain  or 
he  included  in  it.     It  cannot  permit  a  street  railroad  to  be 
constructed  or  operated  except  upon  a  compliance  with  these 
requirements.     So  far  a  disability  has  been  imposed  upon  the 
legislature  and  its  legislative  authority  has  been  limited,  but 
beyond  that  no  restriction  over  this  subject  has  been  placed  upon 
its  legislative  power.  How  the  end  intended  to  be  accomplished, 
should  \>e  secured  after  the  observance  of  these  restraints,  was 
necessarily  left  to  the  judgment  and  discretion  of  the  legislature. 
For  so  far  as  the  act  may  be  made  to  include  subjects  not  within 
these  specified  restraints,  it  would  clearly  be  within  the  broad 
grant  of  legislative  authority  made  by  the  constitution  to  the 
legislature.     And.  that  includes  all  legislative  authority  of 
every  description  not  restricted  or  abridged  by  some  express 
or  implied  prohibition  of  the  constitution. 

This  subject  was  considered  in  People  agt.  Flagg  (46  N.  Y.y 
401).  where  it  was  said,  in  the  opinion  of  the  chief  judge,  with 
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the  concurrence  of  all  his  associates,  that  "all  legislative 
power  is  conferred  npon  the  senate  and  assembly ;  and  if  an 
act  is  within  the  legitimate  exercise  of  that  power,  it  is  valid, 
unless  some  restriction  or  limitation  can  be  found  in  the  con- 
stitution itself.  The  distinction  between  the  United  States 
constitution  and  our  state  constitution  is  that  the  former  con- 
fers upon  congress  certain  specified  powers  only,  while  the 
latter  confers  upon  the  legislature  all  legislative  powers.  In 
the  one  case  the  power  specifically  granted  can  only  be  exer- 
cised. In  the  other  all  legislative  powers  not  prohibited  may 
be  exercised  "  (Id.,  404).  And  Bank  of  Chenango  agt.  Brown 
(26  N.  F.,  467)  is  to  the  same  effect. 

So  much  of  the  enactment  as  is  contained  in  section  14  of 
chapter  252  of  the  Laws  of  1884  is  clearly  an  appropriate  exer- 
cise of  legislative  power.  It  was  entirely  judicious  for  the 
legislature  to  prohibit  the  construction  of  another  railroad  in 
the  public  streets  of  a  city,  so  far  as  they  might  previously 
have  been  occupied  for  that  object  by  other  companies  acting 
under  the  sanction  and  authority  of  the  law.  And  no  refined 
or  purely  artificial  distinctions  can  be  permitted  to  stand  in 
the  way  of  the  exercise  of  this  legislative  authority. 

This  subject  was  also  considered  by  the  same  chief  judge  in 
People  agt.  Comstock  (78  JV.  T.9  356),  where  it  was  held  that 
"it  must  be  borne  in  mind  that  the  senate  and  assembly 
possess  all  legislative  power,  except  when  forbidden  or 
restricted  by  other  provisions  of  the  same  instrument,  and 
hence  it  is  necessary  in  order  to  successfully  challenge  the 
constitutionality  of  an  act  of  the  legislature  within  the  pur- 
view of  legislative  power,  to  find  some  provision  which  either 
restricts  or  prohibits  the  power  which  it  has  exercised.  Every 
presumption  is  in  favor  of  its  validity"  (Id.,  361). 

Between  this  section  and  the  constitution  there  is  neither  a 
direct  or  manifest  conflict,  for  it  in  no  manner  restricts,  limits 
or  enlarges  what  the  constitution  in  any  form  has  declared 
shall  or  shall  not  be  done.  There  is  no  provision  either  in 
this  portion  or  any  other  part  of  the  constitution  which  has 
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declared  expressly,  or  by  implication,  that  a  railroad  company 
shall  be  entitled  to  construct  and  operate  its  railroad  over  that 
portion  of  a  pnblic  street  in  a  city  which  has  already  been 
devoted  to  or  appropriated  by  another  railroad.  These  pro- 
visions of  the  constitution  have  wholly  been  directed  to  other 
subjects.  Their  object  has  been  to  prevent  the  construction 
of  railroad  tracks  under  the  authority  of  a  special  law,  and  to 
require  it  to  be  done  through  the  instrumentality  of  a  general 
law.  And  even  when  a  general  law  may  be  enacted,  before  a 
railroad  can  be  constructed  under  its  authority,  it  has  been 
made  requisite  that  the  consent  of  the  owners  of  one-half  in 
value  of  the  property  bounded  on  that  portion  of  the  street  or 
highway  upon  which  it  is  proposed  to  construct  or  operate  the 
railroad,  as  well  as  the  consent  of  the  local  authorities  having 
control  of  that  portion  of  the  street,  shall  be  first  obtained 
And  if  the  consent  of  such  owners  cannot  be  obtained,  then 
the  general  term  of  the  supreme  court  may  appoint  threo  com- 
micsioners,  whose  determination,  confirmed  by  the  court,  shall 
stand  in  the  place  of  the  consent  of  the  property  owners.  So 
much  has  been  required  for  the  observance  of  these  provisions 
of  the  constitution,  but  no  more  than  that  has  in  any  form 
been  declared.  And  consequently  the  entire  range  of  legisla- 
tion beyond  that  was  within  the  authority,  judgment  and  dis- 
cretion of  the  legislature  itself.  And  the  prohibition  which  is 
now  under  consideration  was  plainly  within  that  extent  of 
legislative  power,  for  it  has  not  been  declared  that  the  legisla- 
ture could  make  no  further  requirements  than  those  declared 
by  these  provisions  of  the  constitution.  All  that  has  been 
declared  is,  that  these  restraints  shall  be  observed,  and  beyond 
them  what  further  may  be  required  for  the  protection  of 
either  public  or  private  interests,  has  necessarily  been  confided 
to  the  good  sense  of  the  legislature.  Over  these  streets  it  has 
control,  and  could  determine  and  declare,  as  it  has  by 
this  enactment,  what  further  restraints  should  be  imposed 
upon  a  street  railroad  company  before  it  should  have  the 
right  or  privilege  of  using  the  streets  for  the  construction 


ft  7ft  HOWARD'S  PRACTICE  REPORTS. 


Matter  of  the  Thirty-fourth  Street  Railroad  Company 

and  operation  of  its  railroad  tracks.  This  part  of  the  act, 
therefore,  cannot  be  disregarded  as  a  violation  of  any  of  the 
provisions  or  restraints  of  the  constitution,  but  it  should  be 
considered  a  proper  and  judicious  exercise  of  legislative  power, 
and  as  such  required  to  be  observed  by  the  court  in  the  dis- 
position of  this  application.  And  as  it  has  been  made  entirely 
evident  from  the  fact  that  the  consent  of  these  other 
railroad  companies  has  been  withheld  from  the  construction 
of  the  applicant's  proposed  road,  that  the  appointment  of  the 
commissioners  to  hear  and  determine  the  parties  interested 
and  report  whether  the  railroad  ought  to  be  constructed  would 
be  entirely  futile,  the  application  should  not  be  allowed  to 
prove  successful. 

It  has  been  suggested  that  the  court  has  no  discretion  which 
it  is  at  liberty  to  exercise  upon  this  subject.  For  by  section 
5  of  chapter  252  of  the  Laws  of  1884  it  has  been  provided 
that  upon  due  proof  of  the  service  of  the  notice  required  to 
be  given,  the  general  term  "  6hall  appoint  three  disinterested 
persons  who  shall  act  as  commissioners."  But  that  this  was 
not  intended  to  be  mandatory  is  quite  clear  from  the  preceding 
portions  of  the  act.  For  if  upon  mere  proof  of  service  of  the 
notice  it  should  become  the  unqualified  duty  of  the  court  to 
appoint  the  commissioners  there  could  be  no  useful  object 
whatever  in  requiring  it  to  be  served.  It  would  be  no  less 
than  absurd  to  require  a  notice  to  be  given  to  the  parties 
opposed  to  the  construction  and  operation  of  the  railroad,  and 
upon  their  appearance  before  the  court  to  deny  them  the  right 
to  object,  as  that  would  be  denied  if  the  commissioners  must 
be  appointed  upon  mere  proof  of  service  of  the  notice.  That 
could  not  have  been  the  design  of  the  legislature.  But  what 
was  intended,  as  has  already  been  observed,  was  that  the  prop- 
erty owners  opposing  the  construction  of  the  railroad  should 
be  afforded  an  opportunity  of  resisting  the  application  for  the 
appointment  of  the  commissioners,  and  to  extend  this  oppor- 
tunity to  them  this  notice  was  required  to  be  served.  The 
act,  therefore,  although  in  form  mandatory,  is  required  to  be 
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construed  as  merely  authorizing  the  court  to  appoint  the 
commissioners  if  the  exercise  of  that  authority  shall  appear 
discreet  and  just  after  hearing  the  parties  opposed  to  the  con- 
struction of  the  railroad.  And  that  this  was  the  design  of 
this  portion  of  the  law  is  made  further  evident  from  the  pro- 
visions contained  in  the  constitution  itself,  for  by  those 
provisions  it  has  been  declared  that  the  general  term  "  may  " 
upon  application  appoint  the  three  commissioners.  And  it 
is  not  to  be  supposed  as  long  as  a  different  construction  is 
well  warranted  by  this  portion  of  the  act  that  the  legislature 
designed  to  render  the  duty  of  the  court  any  more  imperative 
than  that  had  been  prescribed  by  the  constitution  itself.  The 
rule  of  construction,  on  the  contrary,  would  require  the  act 
as  that  may  be  done,  in  view  of  its  other  provisions,  to  be 
harmonized  with  the  constitution,  and  to  leave  the  power  to 
be  exercised  by  the  general  term  discretionary  in  its  nature. 
Instances  do  undoubtedly  arise  where  the  word  "  may," 
which  has  been  employed  as  descriptive  of  the  powers  of  the 
general  term  over  this  subject,  has  been  construed  to  be 
mandatory  and  of  the  same  effect  as  the  word  "shall."  But 
that  construction  has  not  been  given  to  the  word  "may" 
when  it  has  been  employed  as  it  is  in  this  part  of  the 
constitution  of  the  state.  For  by  no  part  of  that  which  pre- 
cedes or  follows  this  delegation  of  authority  has  the  constitu- 
tion employed  language  indicating  it  to  be  the  duty  of  the 
court  to  appoint  the  commissioners  as  a  matter  of  course  where 
the  consent  of  a  majority  of  the  property  owners  cannot  be 
obtained.  And  it  is  a  remarkable  fact  that  under  the  consti- 
tution, with  very  slight  exceptions  this  word  "may"  has 
only  been  employed  when  it  was  intended  that  the  power 
to  which  it  referred  should  be  of  a  discretionary  character. 
Section  8  of  article  1  and  7  of  article  5  seem  to  be  exceptions 
to  this  rule,  but  in  other  cases,  where  the  intention  has  been 
manifested  that  the  directions  of  the  constitution  shall  be 
imperatively  carried  into  effect,  the  word  "  shall "  has  with 
great  uniformity  been  emploved.  More  care  in  this  respect 
Vol.  II        48 
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has  been  observed  than  is  usually  applied  to  the  enactment 
of  statutes.  And  as  the  word  "  may  "  has  been  so  under- 
standingly  employed  in  the  constitution,  it  must  be  allowed 
to  have  its  ordinary  force  and  effect  in  its  provisions  where, 
from  the  subject-matter  to  which  it  relates,  or  from  the  context, 
no  different  intention  has  been  manifested.  In  this  part  of  tho 
constitution  the  word  seems  to  have  been  used  in  the  ordinary 
understanding  of  its  signification,  and  it  stands  immediately 
in  contrast  with  the  declared  duty  of  the  commissioners  after 
they  shall  have  been  appointed,  concerning  whom  it  has  been 
said  that  they  u  shall  determine  "  after  a  hearing,  etc.,  whether 
the  railroad  ought  to  be  constructed.  Even  if  this  language 
had  been  included  in  the  enactment  of  a  statute,  it  would 
require  the  same  construction  to  be  given  to  it.  For  it  is  a 
rule  of  construction  which  has  been  applied  to  this  particular 
word  that  "  the  ordinary  meaning  of  the  language  must  be 
presumed  to  be  intended,  unless  it  would  manifestly  defeat 
the  object  of  the  provisions"  {Miner  agt.  Mechanics'  Bank, 
etc.  (I  Peters,  46,  64). 

No  antecedent  duty  has  been  required  to  be  carried  into 
effect  by  this  provision  of  the  constitution,  and  no  existing 
public  or  private  interest  has  been  designed  to  be  specially 
protected  by  it.  And  for  that  reason  also  this  construction  of 
the  word  a  may  "  is  clearly  warranted.  In  the  cases  where  it 
has  Deen  differently  construed  that  construction  has  been 
given  to  it  to  carry  into  effect  what  under  the  circumstancts 
was  justly  considered  to  have  been  the  intention  of  the  legis- 
lature, where  the  power  conferred  has  been  provided  for 
rendering  a  duty  effectual  or  for  promoting  the  ends  of  justice, 
or  securing  public  or  individual  interests,  there  the  term  has 
been  construed  to  be  mandatory.  But  where  it  is  merely 
indifferent  whether  a  thing  shall  be  done  or  not,  then  the 
word  "  may  "  in  an  act  is  usually  construed  to  confer  a  per- 
missive authority.  But  where  the  public  interest  or  private 
right  requires  that  the  thing  should  be  done,  then  the  word 
"  may  "  is  generally  construed  to  mean  the  same  as  "  shall n 
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{PeopU  agt.  Supervisors,  68  N.  F.,  115,  119;  Hagadorrih 
agt.  Roux,  72  JST.  T.y  583,  586;  People  agt.  Superviors,  51 
#.  y.,  401). 

From  the  manner  in  which  this  word  "  may  "  has  been  used 
in  this  part  of  the  constitution,  and  its  relation  to  the  subject 
provided  for,  it  can  therefore  only  be  construed  as  designed 
to  have  been  permissive  and  to  empower  the  pourt,  upon 
the  application  for  the  appointment  of  commissioners,  to 
determine  whether  the  appointment  should  be  made  or  not. 
And  where,  as  in  the  present  case,  it  has  been  made  entirely 
evident  that  the  proposed  railroad  cannot  be  lawfully  con- 
structed by  reason  of  the  refusal  of  other  railroad  companies 
already  lawfully  occupying  the  streets  with  their  tracks  to  con- 
sent to  its  construction,  the  appointment  of  commissioners 
should  not  bo'made ;  for  the  hearing  and  report,  if  it  should 
be  favorable  to  the  applicant,  would,  under  this  prohibition 
of  the  statute,  be  entirely  without  effect;  and  it  could  not 
have  been  intented  by  the  constitution  that  an  appointment 
necessarily  resulting  in  that  manner  should  be  made  at  all. 

It  has  also  been  shown  by  the  affidavits  produced  on  behalf 
of  the  contestants  that  the  amount  of  travel  upon  the  portion 
of  Thirty-fourth  street  bounded  on  the  east  by  Lexington 
avenue  and  on  the  west  by  Sixth  avenue  is  so  slight  as  not  to 
require  for  the  convenience  of  the  public  the  construction  of 
this  railroad.  It  has  been  further  shown  that  the  street  is  not 
at  this  time  adapted  to  any  prospective  purposes  of  business, 
but  so  far  must  continue  to  be  used  for  private  residences  •> 
that  the  value  of  the  private  property  within  these  boundaries 
is  the  sura  of  about  ten  millions  of  dollars,  which,  in  the  judg- 
ment of  persons  familiar  with  it,  would  be  depreciated  to  the 
extent  of  three  millions  by  the  construction  and  operation  of 
a  railroad  between  these  points.  These  facts  have  not  beeni 
denied,  and  must  for  that  reason  be  regarded  as  having  been  estab- 
lished by  the  affidavits.  And  they  supply  a  further  as  well 
as  a  very  urgent  reason  for  rejecting  the  application  now  made 
to  the  court.    Under  all  the  facts  as  they  have  been  presented 
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that  seems  to  be  the  plain  course  of  duty.  And  as  this  court 
is  required  to  exercise  its  judgment  upon  the  propriety  of  the 
application,  and  the  commissioners  cannot,  as  the  law  has  been 
enacted,  be  appointed  with  benefit  to  the  applicant  or  advart- 
age  to  the  public,  and  the  property  of  the  abutting  owners  on 
this  portion  of  the  street  would  be  seriously  depreciated  by  its 
success,  the  application  which  has  been  made  should  be  denied. 
Bradt,  J.,  concurs. 

J) avis,  P.  J.  {dissenting). — It  is  due  to  the  elaborate  and 
able  opinion  of  my  brother  Daniels  that  I  should  state  the 
reasons  that  prevent  my  concurrence  in  his  views  and  con- 
clusions. This  T  shall  do  briefly  and  so  far  as  practicable 
without  elaboration.  I  agree  that  the  statute  is  to  be  so  con- 
strued as  to  harmonize  with  the  provision  of  the  constitution, 
and  that  the  use  of  the  words  "  shall  appoint,"  as  they  appear 
in  the  statute,  does  not  present  a  case  of  excess  of  authority 
by  the  legislature,  because  the  constitution  uses  the  words 
"  may  appoint "  On  the  contrary,  it  is  the  duty  of  the  courts 
to  regard  these  several  phrases  as  expressing  the  same  idea,  to 
wit,  the  duty  of  the  general  term  of  the  supreme  court  to 
carry  out  the  plan  of  the  provision  of  the  constitution  when- 
ever an  appropriate  case  for  its  execution  is  presented  to  the 
court.  Neither  phrase  was  used  for  the  purpose  of  conferring 
on  the  court  any  power  beyond  that  essential  to  set  in  motion 
the  machinery  contemplated  and  authorized  by  the  constitu- 
tion. The  provision  of  the  constitution  was  intended  to  inter- 
dict absolutely  all  special  laws  for  the  creation  of  such  railroad 
corporations  as  are  within  its  description  and  within  the  mis- 
chiefs aimed  to  be  prevented,  and  at  the  same  time  to  provide 
by  general  laws  for  an  effective  mode  of  securing  the  con- 
struction of  railroads  by  corporations  created  thereunder 
whenever  the  public  exigencies  or  necessities  demand.  For 
the  construction  of  street  railroads  two  things  were  made 
primarily  essential ;  first,  the  consent  of  the  public  authori- 
ties having  jurisdiction  of  the  streets  to  be  occupied ;  second, 
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tbe  consent  of  the  owners  of  the  real  property  abutting  on 
the  several  streets  to  be  affected.  But  as  it  was  manifest  that 
it  might  occur  that  the  abutting  owners  might  refuse  assent 
owing  to  real  or  supposed  local  injuries  in  cases  in  which  the 
greater  public  interest  would  require  the  construction  of  the 
road,  notwithstanding  such  refusal,  the  constitution  provided 
for  such  cases  by  creating  a  special  foruin  in  which  the  ques- 
tion whether  the  railroad  ought  to  be  built  notwithstanding 
the  refusal  could  be  fully  and  fairly  tried,  and  in  which  forum 
such  owners  and  all  parties  interested  in  the  general  question 
should  be  entitled  to  be  heard,  in  and  by  all  the  familiar 
modes  of  trials  of  questions  of  fact,  before  such  a  body,  and 
whose  report  and  determination,  if  favorable  to  the  construc- 
tion, when  confirmed  by  the  general  term,  should  stand  in 
place  of  the  consent  of  such  owners.  Power  was  therefore 
conferred  by  the  constitution  upon  the  general  term  of  the 
supreme  court,  in  a  case  where  the  consent  of  a  majority  of 
the  owners  along  a  street  in  the  line  of  the  proposed  railroad 
could  not  be  obtained,  upon  proper' presentation  of  that  fact, 
to  appoint  three  suitable  commissioners  to  hear,  try  and 
determine  the  question  whether  the  road  ought  to  be  con- 
structed notwithstanding  the  inability  to  procure  such  con- 
sent. The  scheme  is  a  very  simple  one.  It  confers  upon  the 
court  primarily  a  naked  power  of  appointment  of  commis- 
sioners for  a  clearly  specific  purpose.  It  gives  no  power  to 
the  court  to  hear,  try  or  determine  in  the  first  instance  the 
question  that  is  to  be  sent  to  commissioners.  That  power  is 
given  to  the  commissioners  alone ;  and  it  is  only  when  their 
report,  with  the  evidence  laid  before  them  and  the  reasons 
assigned  by  them  for  their  conclusion,  are  brought  before  the 
court  for  confirmation  that  the  plan  of  the  constitution  per- 
mits the  court  to  exercise  jurisdiction  or  discretion  over  the 
question  submitted  to  the  commissioners,  whether  the  road 
ought  to  be  constructed  notwithstanding  the  antagonism  of 
abutting  owners. 
It  is  thought  and  argued  that  because  notice  is  required  to 
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be  given  to  the  non-consenting  owners  of  the  application  for 
commissioners,  therefore  such  owners  may  be  heard  by  the 
general  term,  not  only  on  the  question  whether  a  case  is  shown 
by  the  petitioners  in  which  the  constitution  authorizes  and 
directs  the  appointment  of  commissioners,  and  upon  the 
question  who  are  suitable  persons  to  be  appointed,  but  also  on 
the  very  question  which  the  constitution  directs  to  be  sub- 
mitted to  the  commissioners.  In  other  words,  it  is  claimed 
that  the  constitution  is  to  be  read  as  though  it  provided  that 
the  question  whether  the  road  ought  to  be  constructed  with- 
out the  consent  of  the  abutting  owners  shall  be  sent  to  com- 
missioners, if  the  court  shall  first  decide  on  a  hearing  of  the 
parties  interested  that  it  ought  to  be  so  built.  That  this  is 
not  the  meaning  of  the  constitution  is  manifest  to  my  mind, 
because  no  adequate  means  are  provided  for  such  a  hearing  by 
the  general  term  in  the  first  instance.  Nothing  is  provided 
for  but  the  presentation  by  proper  proofs  of  the  fact  that  a 
majority  of  abutting  owners  have  refused  to  consent,  or  rather 
that  their  consent  cannot  be  obtained,  and  that  they  have  been 
duly  notified  of  the  application  for  the  appointment  of  com- 
missioners. These  two  facts  being  satisfactorily  established 
clothe  the  general  term  with  jurisdiction  to  do  only  what  the 
constitution  enjoins,  to  wit,  to  appoint  commissioners.  The 
owners  and  other  parties  notified,  or  being  in  interest,  may 
come  in  and  be  heard  on  the  questions  thus  presented.  They 
may  show  that  consents  have  been  given,  and  therefore  no 
commissioners  are  necessary,  or  that  consents  have  not  been 
properly  applied  for  or  have  not  been  refused ;  or  any  mate- 
rial facts  bearing  upon  those  questions ;  or  any  fact  touching 
the  suitability  of  persons  named  or  to  be  named  as  commis- 
sioners. In  other  words,  they  may  contest  the  questions  pre- 
sented by  the  application  and  material  to  the  right  claimed  by 
the  petitioners  to  have  commissioners  appointed,  on  the 
ground  of  inability  to  get  consent  of  a  majority  of  owners 
along  the  street ;  but  they  are  not  at  liberty  to  try  before  the 
<jourt  on  their  ex  parte  affidavits,  or  otherwise,  the  question  to 
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be  tried  under  the  constitution  by  the  commissioners  alone. 
The  court  are  not  commissioners,  and  are  not  recognized  as 
such  by  the  constitution  or  the  law.  They  are  at  this  stage 
of  the  proceeding  a  mere  part  of  the  scheme  of  the  consti- 
tution through  which  commissioners  are  to  be  called  into 
existence  and  set  in  motion  to  hear  and  determine  the  grave 
question  which  the  constitution  commits  primarily  to  them 
alone.  The  general  term,  in  doing  thib,  act  administerially 
rather  than  judicially.  For  the  court  to  undertake  to  try  and 
decide  the  question  whether  or  not  the  railroad  ought  to  be 
constructed  notwithstanding  the  refusal  of  owners  as  one  that 
shall  control  the  appointment  of  commissioners,  as  it  may 
hold  upon  it  favorably  or  adversely  to  the  construction  of  the 
road,  is,  in  my  opinion,  mere  usurpation.  I  am  not  consid- 
ering whether  or  not  my  brother  Danikls  has  reached  a  cor- 
rect conclusion,  upon  the  ex  parte  affidavits  before  us,  that  the 
railroad  of  petitioners  ought  not  to  be  constructed,  because, 
irstly,  I  think  the  court  has  no  power,  at  this  stage  of  the  pro- 
ceedings, to  pass  upon  that  question  ;  secondly,  if  it  had  power 
it  ought  not  to  be  exercised  upon  ex  parte  affidavits,  and  with- 
out the  trial  contemplated  by  the  constitution,  at  which  wit- 
ness can  be  orally  heard  and  examined,  and  the  opportunity 
given  to  both  or  all  sides  to  present  proofs,  reasons  and  argu- 
ments, as  they  shall  be  advised.  The  trial  of  the  general  term 
on  the  papers  now  before  it,  resulting  in  a  refusal  to  appoint 
commissioners,  seems  to  me  a  mere  travesty  of  the  scheme  of 
the  constitution,  which  we  are  bound  to  respect  and  protect. 
The  reasons  urged  for  our  denial  of  the  appointment  by  my 
learned  brother  may  with  great  propriety  be  urged  before  the 
commissioners,  and  be  held,  if  they  think  them  well  founded, 
sufficient  to  warrant  an  adverse  report ;  but  we  have  nothing 
to  do  with  them  in  the  form  of  triers  till  they  come  before  us 
as  the  report  of  the  commissioners,  with  the  proofs  duly  taken 
first  passed  upon  by  them.  This  was  the  course  taken  by  the 
general  term  in  the  Broadway  railroad  case,  and  after  the 
commissioners  had  made  their  report  the  general  term  pro- 
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ceeded  to  consider  its  propriety  upon  the  evidence  and  facts 
reported,  and  to  affirm  the  same  against  my  dissent  The 
same  course  as  to  the  form  of  procedure  should  be  taken 
here,  for  this  court  will  ultimately,  on  the  coming  in 
of  the  report,  &c,  have  jurisdiction  to  confirm  or  reject 
the  conclusions  of  the  commissioners  as  shall  seem  equitable 
and  just  to  its  constitutional  discretion.  But  it  is  urged,  and 
elaborately  argued,  that  the  general  term  should  deny  the 
appointment  of  commissioners,  because  it  appears  that  other 
street  railroads  are  constructed  and  in  operation  upon  some 
other  portions  of  the  projected  route  of  the  petitioners,  and 
it  is  not  shown  that  they  have  consented  to  the  construction 
of  the  petitioners'  road  along  the  portions  of  the  route  so 
occupied  by  such  other  street  railroads.  It  is  first  to  be 
observed  that  the  existence  of  such  roads  is  in  itself  no  objec- 
tion to  the  construction  of  other  roads.  The  sting  of  death 
is  supposed  to  be  in  the  want  of  the  consent  to  construct 
another  road  in  the  same  street.  Affidavits  are  produced  to 
show  that  such  consent  has  not  been  obtained,  and  as  the  affi- 
ants believe  will  not  be  given.  There  is  nothing  in  the  law 
to  make  it  essential  to  obtain  such  consent  before  it  shall  be 
tried,  determined  by  commissioners  whether  the  railroad  ought 
to  be  constructed,  notwithstanding  the  refusal  of  consent  by 
abutting  owners  of  some  6treet  or  streets  on  its  route ;  nor  is 
that  fact  any  valid  reason  for  refusing  to  appoint,  because,  non 
constat,  that  after  it  is  found  (if  it  shall  be)  that  the  road  ought 
to  be  built,  the  other  railroads  will  persist  in  refusing  consent. 
The  presumption  ought  to  be  that  when  it  is  6hown  that  the 
public  interest  requires  that  another  railroad  should  be  con- 
structed to  accommodate  another  route,  the  mere  fact  that  in 
doing  so  it  must  pass  along  some  portion  of  a  street  already 
occupied  by  an  existing  railroad  will  not  be  seized  upon  by 
the  latter  company  to  defeat  a  public  demand.  But  the  argu- 
ment stands  upon  the  popular  faith  that  a  corporation  of  this 
character  is  a  concentration  of  human  selfishness  freed  by  law 
from  all  moral  responsibilities,  and  therefore  the  present  occa- 
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pying  railroads  will  withhold  consent  forever.  This  assump- 
tion is  easily  overthrown  when  the  fact  is  recalled  to  mind 
that  no  such  corporation  was  ever  known  to  stand  out  long 
against  its  own  interests ;  and  whenever  it  is  made  to  appear 
that  it  is  for  the  interests  of  the  occupying  railroads  to  consent, 
those  companies  will  speedily  show  that  "  one  refusal's  no 
rebuff." 

It  is  the  right,  therefore,  of  the  petitioners,  if  they  can  do 
so,  to  put  themselves  in  the  position  to  apply  for  the  consent 
of  the  other  railroads  in  an  effectual  way,  and  test  the  ques- 
tion whether  it  can  be  rightfully  refused  or  cannot  be  obtained 
by  suitable  arguments  or  arrangements.  To  treat  the  asser- 
tion made  on  ex  parte  affidavits  that  such  consent  cannot  be 
obtained  as  conclusive  of  all  right  of  a  newly  projected  rail- 
road to  construct  a  public  improvement  is,  in  my  judgment, 
against  public  policy,  and  eminently  injurious  to  all  improve- 
ments. It  is  to  establish  by  a  judicial  act  a  most  dangerous 
and  fatal  monopoly,  which  may  be  wise  in  this  case,  but  in 
some  cases  would  result  in  vesting  an  inefficient  and  con- 
temptible railroad,  which  has  lawful  possession  of  a  few  rods 
of  a  street  through  which  a  most  important  public  improve- 
ment must  pass,  with  power  to  defeat  and  forever  prevent  its 
construction,  and  also  from  trying  the  question  whether  or 
not  it  ought  to  be  constructed  in  the  mode  provided  by  the 
constitution.  The  petty  horse  railroads  of  this  city  ought  to 
have  no  such  absolutely  controlling  power.  Their  modes  of 
locomotion  are  destined  ere  long  to  give  way  to  more  rapid, 
cleanly  and  healthy  kinds  of  travel,  to  the  relief  both  of  man 
and  beast  on  the  cars,  and  to  the  great  advantage  of  the 
traffic  and  commerce  of  the  city  and  the  well  being  of  its 
citizens.  I  am  not  content  to  hold  that  a  constitutional  pro- 
ceeding by  a  newly  projected  railroad  corporation  to  try  a 
question  affecting  one  street,  however  important  it  may  be, 
can  be  defeated  altogether  by  the  present  refusal  of  a  railroad 
now  in  possession  of  a  portion  of  some  street  on  its  general 
route.  The  rule  sought  to  be  applied  to  this  case  will  neces- 
Vol.  II        49 
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sarily  have  that  effect  in  all  cases ;  and  ought  not,  therefore, 
to  be  applied.  For  nothing  is  more  injurious  to  public  inter- 
ests than  to  clothe  our  present  street  railroads  with  an  abso- 
lute veto  of  all  the  probable  or  possible  advances  of  science 
and  invention  in  the  modes  of  using  public  streets. 

I  do  not  doubt  that  this  objection,  with  all  others  suggested, 
may  be  presented  to  the  commissioners,  who  will  have  full 
opportunity  to  examine  into  all  the  force  and  effect  that  should 
be  allowed  to  it ;  and  that  it  may,  if  the  facts  of  the  case  seem 
suitable,  be  deemed  by  them  a  sufficient  reason  for  an  adverse 
report  (in  which  case  this  court  can  review  their  conclusion) ; 
but  it  ought  not  to  be  established  as  a  fatal  bar  to  a  motion 
for  an  opportunity  to  be  heard  before  a  commission  on  that 
and  the  other  questions  involved  in  the  application. 

If  we  hold  in  accordance  with  the  views  expressed  and 
urged  by  my  brother  Daniels,  it  will  be  of  no  consequence 
that  every  person  owning  lands  abutting  the  street  or  part  of 
a  street  occupied  by  the  non-consenting  railroad  has  consented 
and  is  anxious  to  have  the  projected  road  constructed,  or  tbat 
the  street  is  so  wide  that  both  can  be  amply  accommodated 
without  injury  to  either,  or  that  the  new  road  will  accommodate 
vast  numbers  of  people,  while  the  old  one  is  a  mere  nuisance 
to  the  general  public.  For  the  decision  will  clothe  it  under 
the  law  with  a  monopoly  gross  and  odious  —  a  chartered  coun- 
terpart of  the  fabled  "  dog  in  the  manger." 

I  do  not  now  discuss  what  I  consider  to  be  a  very  grave 
question,  whether  the  legislature  has  power  under  the  consti- 
tutional provision  to  turn  over  to  any  existing  corporation  the 
absolute  and  final  right  to  say  whether  or  not  a  like  corpora- 
tion may  be  created  and  exist  for  the  public  benefit.  What 
is  done  by  the  act  under  consideration  is  to  empower  one  cor- 
poration organized  for  a  public  use  and  authorized  to  occupy 
a  public  street  in  the  exercise  of  its  functions  to  declare  that 
nnder  no  circumstances  of  public  necessity,  though  all  the 
public  authorities  having  jurisdiction  of  the  street  consent, 
and  all  the  people  interested  in  the  subject-matter  aqree  to  its 
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benefit  and  necessity,  shall  any  other  railroad  occupy  any  por- 
tion of  the  same  street.  It  is  true  the  legislature  is  omnipotent 
in  legislation  where  not  expressly  or  by  necessary  inference 
restrained  by  the  constitution.  But  legislating  by  itself  is 
one  thing  and  making  over  its  power  of  legislation  to  another 
body  or  corporation  is  another  and  different  tiling.  And 
especially  is  this  so  where  the  power  conferred  upon  a  corpo- 
ration is  to  declare  and  make  itself  an  absolute  monopoly  to 
take  and  hold  against  all  comers  the  right  to  use  a  public 
street  when  the  interests  of  the  public  require  its  use  to  be 
extended  to  another  similar  corporation.  The  legislature  may 
undoubtedly  enact  by  law  that  but  one  railroad  shall  exist  in 
any  one  street ;  but  it  may  well  be  doubted  if  it  can  enact 
that  an  existing  corporation  shall  have  the  power  of  absolute 
control  of  that  same  question.  The  point  would  be  sharply 
presented  if  in  enacting  the  general  railroad  law  the  legisla- 
ture had  enacted  that  no  railroad  parallel  to  that  of  the  Hud- 
son River  and  New  York  Central  Railroad  Company  should 
ever  be  constructed  from  New  York  to  Buffalo  without  the 
consent  of  that  corporation.  Such  an  abdication  of  legisla- 
tive functions  would  be  handing  over  to  a  railroad  corporation 
a  most  important  legislative  power,  which  the  constitution 
requires  to  be  exercised  by  the  legislature  only,  and  would  in 
spirit  be  strictly  hostile  to  that  provision  of  the  constitution 
which  forbids  railroads  to  be  constructed  by  special  law,  but 
allows  their  construction  under  the  general  law,  and  prescribes 
the  mode  of  obtaining  consent  .of  owners  and  the  process  to 
be  substituted  for  such  consent  for  determining  whether  they 
ought  to  be  built.  To  subordinate  the  constitutional  provision 
for  meeting  the  demands  of  public  interest  and  necessities  by 
the  construction  of  street  or  other  railroads  to  the  will  of 
existing  corporations  with  which  they  may  come  into  compe- 
tition is  a  mockery  of  its  plain  intention ;  for  under  the  gen- 
eral laws  authorized  by  the  constitution  the  question  must 
always  be  what  do  the  public  interest  require,  and  not  what 
does  some  existing  corporate  monopoly  consent  to.     The  con- 
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stitution  intended  to  open  such  questions  by  general  laws  to 
all  the  people,  and  not  to  shut  them  forever  for  the  benefit  of 
existing  corporations,  and  legislation  to  accomplish  that  defeats 
the  intent  and  object  of  the  constitution.  I  am  not  able, 
therefore,  to  concur  with  my  brethren.  On  the  contrary,  I 
I  think  the  only  subject  for  the  general  term  to  pass  upon 
now  is  whether  the  petitioner  has  shown  that  a  majority  of 
owners  along  that  part  of  the  route  under  consideration  have 
refused  to  consent  to  the  construction  of  the  petitioner's  rail- 
road. 

The  commissioners  must,  in  the!  first  instance,  take  care  of 
all  these  questions,  subject,  of  course,  to  the  power  of  the 
general  term,  which  is  most  ample  to  review  their  report 
whenever  it  comes  in  as  shall  then  appear  to  be  just  and  equit- 
able. It  is,  I  think,  well  settled  law  that  where  a  duty  to 
appoint  commissioners  to  hear  and  determine  a  specified  ques- 
tion is  conferred  by  statute  upon  a  court  or  any  other  body, 
upon  the  presentation  of  certain  facts,  the  duty  is  so  far  admin- 
istrative in  its  nature  that  the  obligation  becomes  imperative, 
even  though  the  language  used  by  the  statute  might,  under 
other  circumstances,  be  regarded  as  conferring  a  mere  discre- 
tion {People  agt.  Supervi8or$y  68  N.  Y.y  115 ;  Haggadorn 
agt  BuriXy  77  IT.  Y-9  583;  People  agt.  Supervisors,  51  JT* 
T.,  401). 

Such  action  does  not,  in  any  sense,  permit  the  appointing 
body  (where  authority  to  review  the  action  of  the  commission- 
ers is  conferred),  upon  any  question  whatever  beyond  that  of 
the  sufficiency  of  the  proofs  showing  that  the  fact  exists,  which 
authorizes  the  court  or  body  to  appoint  commissioners.  I 
think  the  affidavits  presented  in  this  case  do  show  that  the  con- 
sent of  a  majority  of  the  property  owners  of  that  part  of  the 
route  of  the  petitioners'  proposed  road  affected  by  this  pro- 
ceeding cannot  be  obtained,  and  the  petitioners  are  entitled  to 
have  commissioners  appointed.  For  these  reasons  I  dissent 
from  the  denial  of  the  motion. 
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SUPEEME  COUKT. 
"William  S.  Coon  agt.  Hiram  Diefendorf. 

Ejectment  —  Costs—.  Code  of  Civil  Procedure,  section  8284. 

Under  section  3284  of  the  Code  of  Civil  Procedure  the  same  role  prevails 
in  ejectment  as  in  replevin. 

Where  in  an  action  of  ejectment  the  complaint  contained  but  one  count  to 
recover  two  separate  parcels  of  land,  separately  described  in  the  count, 
and  as  to  both  parcels  the  plaintiff's  right  to  recover  was  put  in  Issue  by 
the  answer,  the  verdict  of  the  jury  being  in  favor  of  the  plaintiff  as  to 
one  parcel,  and  in  favor  of  the  defendant  as  to  the  other,  the  defendant 
is  entitled  to  costs  as  well  as  the  plaintiff. 

Monroe  Special  Term,  July,  1885. 

Motion  by  defendant  for  an  order  directing  the  clerk  to  tax 
the  defendant's  costs,  and  that  the  amount  thereof  be  set  off 
against  the  same  amount  of  plaintiff's  costs. 

C.  M.  Allen,  for  motion. 

Geo.  D.  Forsyihe,  opposed. 

Angle,  J.  —  The  complaint  contains  but  one  count,  and  is 
in  ejectment  to  recover  two  separate  parcels  of  land,  separately 
described  in  the  count,  and  as  to  both  parcels  the  plaintiff's 
right  to  recover  was  put  in  issue  by  the  answer.  The  verdict 
of  the  jury  was  in  favor  of  the  plaintiff  as  to  one  parcel,  and 
in  favor  of  the  defendant  as  to  the  other  parcel.  The  plaintiff 
has  perfected  judgment  in  his  favor  for  the  recovery  of  the 
parcel  found  for  him  and  for  his  costs  against  defendant,  and 
the  clerk  has  refused  to  tax  defendant's  costs  against  plaintiff. 

The  question  is  as  to  the  construction  of  section  3234  of  the 
Code  of  Civil  Procedure,  which  provides  that  when  the  com- 
plaint sets  forth  separately  two  causes  of  action  upon  which 
issues  of  fact  are  joined,  if  the  plaintiff  recover  upon  one  or 
more  of  the  issues,  and  the  defendant  recover  upon  the  other 
or  others,  eacn  party  is  entitled  to  costs  against  the  adverse 
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party,  unless  it  is  certified  that  the  substantial  cause  of  action 
was  the  same  upon  each  issue,  in  which  case  the  plaintiff  only 
is  entitled  to  costs.  This  provision,  as  far  as  the  present 
question  is  concerned,  is  substantially  the  same  as  the  provisions 
of  the  Kevised  Statutes  (Ackerman  agt.  De  Lude,  20  Weekly 
Dig.,  544),  and  the  provisions  of  the  Kevised  Statutes  *ere 
construed  in  Seymour  agt.  Billings  (12  Wend.,  285),  in  which 
it  was  held  that,  as  the  law  stood  before  the  Kevised  Statutes, 
where  the  declaration  in  replevin  contained  only  one  count 
for  a  variety  of  articles,  and  a  plea  of  property  was  interposed 
by  the  defendant,  and  the  jury  found  the  property  of  a  portion 
of  the  articles  to  be  in  the  plaintiff,  and  that  the  value  thereof 
exceeded  fifty  dollars,  and  the  property  of  the  residue  of  the 
articles  in  the  defendant,  and  that  the  value  thereof  was  ninety 
dollars,  each  party  was  entitled  to  costs  against  the  other.  On 
page  287  the  court  say :  "  The  jury  under  the  form  of 
pleading  having  found  the  title  of  a  part  of  the  property 
replevied  by  the  plaintiff  to  have  been  in  the  defendant,  and 
the  title  of  the  residue  in  the  plaintiff,  effect  must  be  given 
to  the  verdict  in  the  same  manner  as  though  the  declaration 
had  contained  two  distinct  counts  for  the  respective  parcels, 
or  the  defendant  had  averred  for  each  respectively.  Each 
party  then,  in  this  case,  has  a  substantial  issue  found  in  his 
favor,  and  the  general  rule  in  the  action  of  replevin  seems  to 
be  ihat  each  party  shall  have  costs  of  the  issues  on  which  he 
succeeds.  Both  are  considered  as  plaintiff's  or  actors  {Wright 
agt.  Williams,  2  Wend.,  642).  But  under  the  Revised  Statutes 
this  is  made  the  general  rule  applicable  to  all  actions  "  (2  R- 
S.,  617,  sec.  26). 

In  Martin  agt.  Martin  (3  How.,  203),  the  special  term 
declined  to  consider  Seymour  agt.  Billings  as  authority  beyond 
the  action  of  replevin,  and  held  it  inapplicable  to  ejectment. 
In  Stoddard  agt.  Clarke  (9  Abb.  [N.  &],  314),  the  court  of 
appeals  say  that  the  court  held  in  Seymour  agt.  B tilings  that, 
"  the  declaration  although  it  contained  only  one  count  for  a 
variety  of  articles  being  regarded,  for  the  purposes  of  costs  as 
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containing  two  distinct  counts  for  the  respective  parcels  of 
property." 

In  Ackerman  agt.  De  Lude  (supra),  the  general  term  in  this 
department  in  construing  section  3224  followed  Seymour  agt. 
Billings,  and  went  upon  a  principle  of  construction  applicable 
with  stronger  reason  to  such  a  count  in  ejectment  as  in  the 
case  before  me,  than  to  a  count  in  replevin  for  different 
articles  of  personal  property.  The  above  quotation  from 
Seymour  agt.  Billings  shows  that  the  court  was  of  opinion 
that  the  Revised  Statutes  had  made  the  rule  theretofore  prevail- 
ing in  replevin  applicable  in  all  actions.  True,  this  part  of 
the  opinion  is  obiter,  for  the  court  had  already  decided  in  that 
case  that  the  defendant  was  entitled  to  costs  as  the  law  stood 
before  the  Revised  Statutes,  and  it  was  immaterial  whether 
the  statute  had  extended  the  same  rule  to  other  cases. 

My  conclusion  is,  that  under  section  3234  of  the  Code  the 
same  rule  prevails  in  ejectment  as  in  replevin,  and  I  am 
therefore  constrained  not  to  follow  Martin  agt.  Martin. 

The  motion  is  granted  without  costs. 


CITY  COURT  OF  BROOKLYN. 

William  Flanagan,  respondent,  agt.  Benjamin  0.  Hollings- 
worth and  Mathew  Ryan,  appellant. 

Deed  —  Covenant  against  nuisance*  —  Construction  of. 

A  llveiy  stable  would  not  be  offensive  to  a  neighborhood  within  the 
meaning  of  a  covenant  not  to  erect  any  building  for  or  to  carry  on  upon 
certain  premises  certain  enumerated  trades,  cow  stables  or  hog  pens, "  or 
any  other  dangerous,  noxious,  unwholesome  or  offensive  establishment, 
trade  or  calling,  or  business  whatsoever."  The  word  "cow"  before 
"stables"  limited  the  establishments  prohibited  of  the  same  class,  and 
tne  words  "  other,"  Ac,  do  not  include  stables  where  domestic  animals 
ve  to  be  kept 

General  Term,  October,  1885 

Before  Clement  and  Van  Wjtck,  J  J. 
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Erastv*  New  and  N.  C.  Modk,  for  plaintiff. 

J.  T.  Korean  and  Morris  db  JPearsatt,  for  defendants. 

Clement,  J.  —  The  plaintiff  and  the  defendant  Hollings- 
worth each  own  real  property  in  the  same  vicinity  in  Brooklyn, 
and  derive  their  several  titles  from  a  common  source,  and 
both  parcels  are  subject  to  covenants  against  nuisances  which 
were  made  in  the  deeds  given  by  the  parties  who  owned  the 
common  title.     The  covenant  reads  as  follows : 

"  I,  the  party  of  the  second  part,  in  the  within  indenture 
named,  in  consideration  thereof  and  of  the  sum  of  one  dollai 
to  me  in  hand  paid  by  the  said  party  of  the  first  part  in  said 
indenture  named,  do  for  myself,  my  heirs  and  assigns,  hereby 
covenant  to  and  with  the  aforesaid  party  of  the  first  part,  her 
heirs,  executors  and  administrators,  that  neither  I  nor  my  heirs 
or  assigns  shall  or  will  at  any  time  hereafter  erect,  permit  or 
allow  to  be  erected  or  carried  on  upon  the  premises  described 
and  granted  in  said  indenture,  or  any  part  thereof,  any  brewery, 
distillery,  slaughter-house,  smith  shop,  furnace,  steam  engine, 
brass  foundry,  nail  or  other  iron  factory,  sugar,  bakery,  cow 
stable,  hog  pens,  or  any  soap,  candle,  oil,  starch,  varnish,  vitriol, 
glue,  ink,  turpentine  or  lamp-black  factory,  or  any  factory  or 
establishment  for  the  tanning,  dressing  or  preparing  of  skins, 
hides,  or  leather  of  any  other  dangerous,  noxious,  unwhole- 
some or  offensive  establishment,  trade  or  calling  or  business 
whatsoever." 

The  defendants  were  about  to  erect  on  the  lots  owned 
by  Hollingsworth  a  livery  stable,  and  thereupon  plaintiff 
brought  this  action  to  restrain  its  construction.  The  court  at 
special  term  held  that  a  livery  stable  would  be  offensive  to 
the  neighborhood  within  the  meaning  of  the  mutual  covenants, 
and  granted  a  perpetual  injunction  restraining  the  defendants 
from  the  erection  of  the  stable  or  from  using  any  building 
hereafter  erected  on  said  premises  for  such  a  purpose. 
Assuming  that  the  plaintiff  can  take  the  benefit  of  the 
covenant  and  enforce  its  provisions,   and  also  assuming  as 
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matter  of  fact  that  a  livery  stable  is  offensive,  we  are  then 
called  upon  to  decide'  whether  such  a  business,  is  prohibited 
by  the  covenant  under  the  last  clause  "  or  any  other  *  *  * 
offensive  establishment,  trade,  calling  or  business.'*  It  was 
found  as  a  fact  in  the  case  that  in  the  year  1866,  when  the 
covenant  was  made,  a  livery  stable  was  a  familiar  and  common 
object  in  the  city  of  Brooklyn,  and  the  parties  when  they 
made  their  contract  had  that  fact  in  view,  and  after  deliberation 
determined  that  cow  stables  should  be  prohibited  in  so  many 
words.  They  named  certaiu  trades  which  should  not  be 
permitted  and  added  the  last  general  clause  in  order  to  prevent 
any  other  which  would  be  in  the  same  degree  as  those  already 
mentioned,  dangerous,  noxious,  unwholesome  or  offensive. 

The  learned  counsel  for  the  plaintiff  contends  that  public 
horse  stables  were  forbidden  by  the  covenant.  He  concedes 
that  private  horse  stables  were  permitted.  Stables,  whether 
used  for  the  keep  of  horses  or  cows,  are  all  of  one  class  or 
kind,  and  a  private  horse  stable  is  equally  offensive  as  a  livery 
stable,  provided  the  same  number  of  horses  are  kept  in  each. 
A  private  stable  where  the  owner  kept  ten  horses  would  be 
more  disagreeable  to  the  neighborhood  than  a  public  one 
containing  five. 

It  is  proper  on  this  point  to  refer  to  the  testimony  of  the 
leading  expert  witness  called  by  the  plaintiff.  He  testified 
"  any  stable  where  a  large  number  of  horses  are  kept,  even 
though  kept  well  as  it  can  be,  depreciates  the  value  of  sur- 
rounding property."  The  witness  describes  the  objections  to 
a  stable  where  "  a  large  number  of  horses  are  kept "  and  the 
evils  complained  of  are  odors,  noise,  rats  and  flies.  A  stable 
is  more  or  less  offensive  according  to  its  size  and  the  number 
of  horses  kept.  While  it  is  true  a  public  stable  usually  con- 
tains more  horses  than  a  private  one,  yet  it  is  offensive,  not 
because  the  horses  are  let  for  hire  or  stabled  for  outside 
'  owners,  but  because  it  contains  a  large  number  of  horses. 
The  word  "offensive"  in  the  covenant  included  all  establish- 
ments, trades,  callings  or  business  of  a  different  class  than 
Vol.  U        50 
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those  already  recited  which  are  disagreeable  to  the  senses  in 
the  same  degree  (noscitnr  a  sooiis),  bat  it  does  not  include 
trades  of  the  same  class  which  has  been  already  named. 

If  stables  had  been  prohibited  in  so  many  words,  then  the 
general  words  would  not  refer  to  them,  and  we  think  that 
the  use  of  the  word  "  stables  "  has  the  same  effect  though  it 
is  preceded  by  the  word  "cow."  That  word  limited  the 
establishments  prohibited  of  the  6ame  class,  and  the  words 
u  other,  &c,"  do  not  include  stables  where  domestic  animals 
are  to  be  kept. 

The  parties  conld  have  prohibited  all  stables  by  omitting  a 
single  word.  Effect  should  be  given  to  all  the  words  of  a 
contract  if  possible,  and  if  the  parties  prohibited  one  of 
a  class  they  considered  all  of  that  class,  and  intended  to  pro- 
hibit those  mentioned  and  not  others  of  the  same  class. 
Those  who  made  the  covenants  agreed  that  livery  stables  were 
not  offensive,  and  the  conclusion  arrived  at  by  them  is  bind- 
ing upon  their  grantees.  The  authorities  on  this  question 
seem  clear  and  to  the  point. 

In  Baker  agt.  Ludlow  (2  Johns.  Cos.,  289)  the  words 
used  in  a  policy  of  marine  insurance  were  as  follows :  "  It  is 
agreed  that  salt,  grain  of  all  kinds,  Indian  meal,  fruits,  cheese, 
dried  fish,  vegetables,  and  roots  and  all  other  articles  perish- 
able in  their  own  nature,  are  warranted  by  the  assured  free 
from  average  unless  general."  A  question  arose  as  to  pickled 
fish  which  formed  part  of  the  cargo. 

The  court  say  :  "  By  the  terms  of  the  memorandum  fish  in 
general  were  not  intended  to  be  included,  and  the  expression 
dried  fish  implies  that  other  fish  were  not  intended."  It  was 
also  held  that  the  subsequent  words  "  all  other  articles  per- 
ishable in  their  own  nature  "  were  not  applicable  to  the  articles 
previously  enumerated  nor  could  they  repel  the  implication 
arising  from  the  enumeration  of  them. 

In  the  case  of  Hare  agt.  Horton  (5  Barn,  dk  Adol.}  715), 
A.  granted  by  mortgage  to  B.  an  iron  foundry  and  two 
dwelling  houses  and  the  appurtenances,  "  together  with  all 
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grates,  boilers,  bells  and  other  fixtures  in  and  about  the  said 
two  dwelling  houses."  The  court  decided  that  the  convey- 
ance of  the  foundry,  if  nothing  else  had  been  expressed, 
would  have  passed  ,the  title  to  the  fixtures,  but  the  mention  of 
the  articles  in  the  two  dwelling  houses  showed  that  it  was  the 
intention  of  the  parties  that  the  fixtures  in  the  foundry  were 
not  conveyed. 

Lord  Mansfield,  in  construing  the  act  of  43  Elizabeth 
[chap.  3,  sect.  1),  which  required  the  overseers  of  the  poor 
to  tax  every  occupier  of  lands,  coal  mines  and  salable  under- 
woods, in  a  case  where  it  was  sought  to  tax  the  occupier  of 
lead  mines,  observed  {The  Smelting  Company  agt.  Richard- 
«m,  3  Burr. j  134)  that  the  words  of  the  act  "are  coal 
mines,  not  mentioning  any  other  kind  of  mines,  and  that  is 
equal  to  an  express  exception  or  exclusion  of  all  other  mines  " 
{See,  also,  The  King  agt.  The  Inhabitants  of  Sedgleyy  2  Barn. 
<b  Add.  65). 

In  Parsons  on  Contracts  {vol.  2,  516)  the  rule  as  to  con- 
struction of  contracts  is  stated  as  follows:  "If,  however, 
there  be  many  things  of  the  same  class  or  kind,  the  expression 
of  one  or  more  of  them  implies  exclusion  of  all  not  expressed,, 
and  this  even  if  the  law  would  have  implied  all  if  none  had 
been  enumerated." 

For  the  reasons  above  given  the  judgment  appealed  from 
must  be  reversed  and  a  new  trial  granted,  costs  to  abide  the 
event. 

Van  Wyok,  J.,  concurred. 
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SUPREME  COURT. 

Amelia  L.  Farnam,  plaintiff,  agt.  William  M.  Barnum  and 
Charles  N.  Farnam,  as  administrators  with  the  will 
annexed  of  Henry  Parsons  Farnam  et  al.,  defendants. 

Action — Parties — When  one  or  more  parties  may  sue  or  defend  for  At 
whole — Code  of  Civil  Procedure,  section  448  — Complaint — Demurrer, 

An  action  may  be  brought  by  one  of  the  next  of  kin  of  a  deceased  person 
"  on  behalf  of  herself,  and  also  for  the  benefit  of  all  the  heirs-at-law  and 
next  of  kin  of  the  said  deceased,  who  will  come  in  and  contribute  to  the 
expenses/'  against  the  personal  representatives  of  the  testator,  to  pro- 
cure an  adjudication  upon  the  validity  of  his  will,  and  to  have  a  trust 
declared  and  established  in  favor  of  said  keirs-at-law  and  next  of  kin, 
as  against  the  administrators  with  the  will  annexed  and  for  equitable 
relief. 

One  next  of  kin  may  maintain  an  action  of  this  character  for  the  benefit 
of  all. 

Where  the  question  is  one  of  a  common  or  general  interest  of  many 
persons,  or  wl^ere  the  persons  who  may  be  made  parties  are  very  numer- 
ous, it  being  impracticable  to  bring  them  all  before  the  court,  then  one 
may  sue  for  the  benefit  of  all.  The  word  "  many  "  is  not  used  in  section 
448  of  the  Code  of  Civil  Procedure  to  express  the  idea  of  wry  numerous 
persons.  There  are  two  classes  named,  where  one  may  sue  for  all.  One 
is,  where  many  persons  have  a  common  interest  and  another  where  the 
parties  are  so  numerous  that  it  is  impracticable  to  bring  them  all  before 
the  court.  While  the  word  "  many"  as  here  used,  contemplates  more 
than  one,  it  does  not  necessarily  very  numerous  persons,  while  the  word 
"many  "  as  ordinarily  used  is  synonymous  in  meaning  with  "  numerous." 
As  used  in  this  section,  in  connection  with  the  words  "common  or 
general  interest  of  the  persons,"  it  means  a  limited  number.  It  is  the 
character  of  the  interest  which  controls  rather  than  the  number  of 
persons.  The  third  class  mentioned  "  very  numerous,"  one  is  allowed 
to  sue  for  all,  as  a  matter  of  convenience  in  the  administration  of  justice 
by  the  court. 

Actions  against  administrators,  as  well  as  actions  against  assignees  for  the 
benefit  ot  creditors,  brought  to  set  aside  an  assignment,  are  exceptions 
to  the  rule  that  all  parties  having  an  equitable,  interest  named  by  the 
decree,  are  necessary  parties  thereto. 

On  a  demurrer  to  a  complaint  the  test  of  the  unity  of  interest  intended  by 
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the  448th  section,  is  that  the  joint  connection  with  or  relation  to  the  sub" 
ject-matter,  which  by  the  established  practice  of  the  common  law, 
courts  will  preclude  a  separate  action. 

New  York  County,  Special  Term,  May,  1885. 

This  action  is  brought  by  the  plaintiff  on  behalf  of  herself, 
and  also  for  the  benefit  of  all  the  heirs-at-law  and  next  of  kin 
of  Henry  Parsons  Farnara,  deceased,  who  will  come  in  and 
contribute  to  the  expenses  of  the  action. 

The  defendants'  administrators  demur  to  the  complaint 
upon  the  ground  that  it  appears  upon  the  face  of  the  com- 
plaint that  there  is  a  defect  of  parties  plaintiff  or  defendants, 
in  that  Charles  N.  Farnara,  individually,  and  Sarah  N.  Burr 
and  Mary  N.  Farnam,  who  in  the  complaint  are  alleged  to  be 
with  Amelia  L.  Farnam,  the  only  heirs-at-law  and  next  of  kin 
of  the  said  deceased,  are  not  made  parties  to  the  action. 

Louis  A.  Chandler  {Dill  cfe  Chandler),  for  plaintiffs,  made 
and  argued  the  following  points : 

I.  The  right  of  the  next  of  kin  to  maintain  this  action  is 
established  by  authority  (  Wager  agt.  Wager,  89  N.  Y.,  161). 
No  objection  is  made  on  this  ground.  The  sole  question  here 
is  whether  one  can  sue  for  the  benefit  of  all. 

II.  One  next  of  kin  may  maintain  an  action  of  this  char- 
acter for  the  benefit  of  all  {Code,  sec.  448).  Section  448.  Of 
the  parties  to  the  action  those  who  are  united  in  interest  must 
be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 
expressly  prescribed  in  this  act.  But  if  the  consent  of  any 
one  who  ought  to  be  joined  as  a  plaintiff  cannot  be  obtained, 
he  may  be  made  a  defendant,  the  reason  therefor  being  stated 
in  the  complaint.  And  where  the  question  is  one  of  a  com- 
mon or  general  interest  of  many  persons,  or  where  the  per- 
sons who  might  be  made  parties  are  very  numerous,  and  it 
may  be  impracticable  to  bring  them  all  before  the  court,  one 
or  more  may  sue  or  defend  for  the  benefit  of  all.  This  sec- 
tion is  substantially  a  transcript  of  section  119  of  the  Oodc 
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of  Procedure,  as  it  was  enacted  in  the  year  1849.  The  last 
clause  of  section  119:  "And  where  the  question  is  one  of 
common  or  general  interest  of  many  persons  *  *  *  one 
or  more  may  sue  for  the  benefit  of  the  whole,"  is  almost 
identical,  word  for  word,  with  the  section  above  cited  {Lam 
of  1849,^.  639,  sec.  119).  The  same  question  here  presented 
arose  in  1851  under  a  demurrer  for  defect  of  parties.  Mary 
McKay  left  a  will  giving  legacies  to  four  persons  named,  and 
devising  her  estate,  real  and  personal,  to  three  other  persons, 
charged  as  it  was  claimed  with  the  payment  of  said  legacies. 
One  of  the  four  legatees  brought  one  action  in  equity  for  the 
benefit  of  all,  against  the  administrators,  with  the  will 
annexed,  and  the  residuary  devisees,  alleging  that  the  per- 
sonal estate  was  insufficient  to  pay  the  debts  and  demand- 
ing judgment  that  the  will  be  established  and  an  account 
be  taken;  that  the  real  estate  be  sold  and  the  proceeds, 
together  with  the  personal  estate,  might  be  applied  in  due 
course  of  administration  in  payment  of  the  debts  and  legacies. 
To  this  complaint  the  residuary  devisees  demurred,  on  the 
ground  that  the  other  three  legatees  should  have  been  made 
parties,  plaintiff  or  defendant.  The  special  term  sustained 
the  demurrer,  but  the  general  term  reversed  that  judgment 
and  overruled  the  demurrer  holding  that  the  intention  of  the 
legislature  was  to  retain  the  former  practice  of  the  court  of 
chancery,  and  that,  when  the  question  was  one  of  common  or 
general  interest  to  several  persons,  the  action  might  be 
brought  by  one  or  more  for  the  benefit  of  all  who  have  such 
common  or  general  interest,  without  showing  that  the  parties 
are  very  numerous,  or  that  it  would  be  impracticable  to  bring 
them  all  before  the  court  {MoKemie  agt.  VAmoreava,  11 
Barb.,  516).  This  decision  has  been  repeatedly  approved,  and 
has  stood  for  upwards  of  thirty  years  as  a  correct  exposition 
of  the  practice  under  this  section  of  the  Code  {Kerf  agt 
Blodgett,  48  N.  Y.,  66 ;  Prouty  agt.  Railroad  Co.,  1  Bun, 
667 ;  Towner  agt.  Tool&y,  38  Barb.,  598).  In  such  a  suit  the 
interlocutory  judgment  acts  as  a  decree  in  favor  of  each  person 
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•entitled  to  come  in,  whether  he  actually  comes  in  or  not,  as 
effectually  as  if  he  had  been  named  and  appeared  as  a  party 
{Kerr  agt.  Blodgett,  48  N.  Y.,  62-69).  He  is  quasi  a  party ; 
his  cause  is  in  the  course  of  decision  and  he  may  at  any  time 
take  an  active  part  ( Calvert  on  Parties,  58 ;  Hubbard  agt. 
EameSj  22  Barb.,  601,  602).  The  Oode  contains  express  pro- 
visions for  giving  notice  to  these  quasi  parties  to  come  in, 
which  notice  is  to  be  in  the  form  of  a  direction  of  the  court 
contained  in  an  order  or  judgment,  and  is  to  be  published  as 
the  Code  prescribes  {Code,  see.  786).  If,  after  due  service  of 
auch  notice  they  do  not  come  in  and  contribute  to  the  expenses 
of  the  action  and  take  its  benefits,  they  are  barred  of  all  further 
claim  npon  the  fund  in  controversy  and  the  administrators  are 
effectually  protected  by  the  judgment  {Kerr  agt.  Blodgett,  48 
N.  T.j  62 ;  HaUeU  agt.  Ilattett,  2  Paige,  15, 19-21 ;  Schuele 
agt.  Reiman,  86  N.  JT.,  270,  273).  The  union  of  interest 
contemplated  by  section  448  of  the  Code  is  that  of  joint 
tenants,  cotrustees,  partners,  joint  owners  or  joint  contractors 
aimply  {Jones  agt.  Fetch,  3  Bosw.,  63,  66).  The  next  of  kin 
of  a  deceased  person  or  the  distributees  of  a  trust  fund  are  not 
united  in  interest.  They  simply  have  a  common  interest  in 
the  fund,  but  each  owns  his  undivided  share  separately.  In 
4sucli  a  case  one  may  sue  for  the  benefit  of  all,  under  section 
448  of  the  Code,  without  regard  to  the  question  of  number  or 
inconvenience  {McKemie  agt.  PAmoreaux,  11  Barb.,  516 ; 
Hallett  agt.  Hallett,  2  Paige,  15;  Towner  agt.  Tooley,  38 
JBarb.,  598;  Robins  agt.  McClure,  33  Hun,  368,  370;  West 
.agt.  Randall,  2  Mason,  180).  In  Robins  agt.  McClure  (33 
Hun,  368)  one  next  of  kin  sues  for  himself  and  all  the  others 
to  determine  the  ownership  of  a  lapsed  legacy.  The  court 
-entertained  the  action  and  the  case  is  now  in  the  court  of 
appeals  on  the  merits.  The  English  courts  always  entertained 
actions  by  one  next  of  kin  for  the  benefit  of  all  where  it  was 
inconvenient  or  .impracticable  to  bring  them  all  before  the 
court,  but  the  rule  has  not  been  60  rigorous  in  this  country 
{Story's  Eq.  Plead.,  sees.  89  to  91  and  105).    In  Caldecott 
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agt.  OaldeooU{l  Craig  &  Phillips,  183),  Lord  CoiTENHAMheld 
that  "  in  order  to  enable  the  court  to  adjudicate  upon  the  right 
to  a  residue  of  personal  estate  as  between  the  next  of  kin  as  a 
class  and  a  party  claiming  under  a  will,  it  is  not  necessary  that 
all  the  next  of  kin  should  be  present,  provided  the  court  be 
satisfied  that  some  of  them  are  parties  to  the  record."  In 
Westzgt.  Randall  (2  Mason,  181),  judge  Story,  says:  "It 
seems  the  better  opinion,  that  one  heir-at-law  or  next  of  kin, 
suing  for  a  distributive  share  of  an  estate  cannot  maintain  his 
bill  in  equity,  without  making  the  other  heirs  or  next  of  kin 
parties  or  showing  them  to  be  without  the  jurisdiction  or 
within  some  other  exception.  But  the  rule  on  this  subject 
does  not  seem  to  be  inflexible."  Unless  the  persons  are 
within  the  jurisdiction  it  is  not  necessary  to  make  them  parties 
(Angell  agt.  Lawton,  14  Hun,  70 ;  affirmed,  76  i\T.  T.,  540). 
Here,  as  matter  of  fact,  the  next  of  kin  are  out  of  the  juris- 
diction. Mrs.  Burr  lives  in  Boston  and  the  two  Farnams  in 
Connecticut.  But  it  is  not  necessary  to  show  that  fact,  unless 
the  plaintiff  sues  for  his  share  alone.  Here  he  properly  sues 
for  the  benefit  of  all.  Under  the  Code  of  Civil  Procedure 
the  English  rule  is  not  the  rule  of  decision.  A  more  liberal 
practice  prevails.  Where  the  plaintiff  is  one  of  a  class  however 
small,  who  have  a  common  interest,  and  institutes  his  suit  for 
the  benefit  of  all  who  will  come  in  and  share  its  burden  and 
benefits,  the  action  is  properly  brought  and  will  be  entertained. 
It  would  be  very  unjust  to  compel  the  plaintiff  to  make  these 
other  next  of  kin  parties  defendant.  They  could  then  have 
the  benefit  of  the  action,  without  sharing  its  expense  or  burden. 
That  is  no  doubt  the  object  sought  by  this  demurrer,  for  one 
of  the  admininistrators  is  himself  one  of  the  next  of  kin. 
There  is  no  defect  of  parties  in  this  action.  All  of  the  next 
of  kin  are  represented  in  the  action  commenced  in  the  name 
of  one  for  all.  They  are  quasi  parties,  and  can  make  them- 
selves actual  parties  at  any  time  by  coming  in  and  joining 
with  the  plaintiff.  In  due  course  of  procedure  the  court  will 
make  the  order  or  judgment  provided  for  in  section  786  of 
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the  Code,  requiring  them  to  come  in  and  directing  its  proper 
service.  If,  after  that,  they  elect  to  hold  aloof,  instead  of 
coming  in  and  sharing  the  burdens  and  taking  the  benefits  of 
the  action  the  judgment  herein  will  be  conclusive  upon  them 
and  a  complete  protection  to  the  administrators.  The 
demurrer  should  be  overruled  with  costs  to  be  paid  from  the 
estate. 

Simpson,  Thacher  <b  Barnum,  attorneys  for  defendants. 

William  M.  Barnum  and  Charles  N.  Farnam,  as  admin- 
istrators. 

Lewis,  J. — It  is  alleged  in  the  complaint  that  Henry  Par- 
sons Farnam,  late  of  the  city  of  New  York,  deceased,  made 
his  last  will  and  testament  in  1873,  and  died  December  3, 
1884 ;  that  the  defendants  Barnum  and  Farnam  were  duly 
appointed  administrators  with  the  will  annexed.  That  the 
testator  was  never  married  and  left  no  descendant  or  ancestor 
surviving  him,  and  that  his  only  heirs-at-law  and  next  of  kin 
surviving  him  are  Sarah  N.  Burr,  his  sister,  and  Amelia  L. 
Farnam  and  Mary  Farnam  and  Charles  N.  Farnam,  the  chil- 
dren of  his  brother  Charles  N.  Farnam,  who  died  in  April, 
1873,  and  that  the  deceased  was  at  the  time  of  his  death  the 
owner  and  in  possession  of  a  considerable  personal  estate,  and 
of  certain*  real  estate  in  the  city  of  New  York  and  elsewhere. 
That  in  and  by  the  will  of  the  testator  devisees  were  made  in 
trust  That  the  trusts  attempted  to  be  created  thereby  are 
void,  and  that  the  whole  estate  of  the  testator,  subject  only 
to  the  payment  of  his  debts  in  due  administration,  belongs  to 
the  heirs-at-law  and  next  of  kin  and  is  their  sole  and  absolute 
property,  and  the  plaintiff  claims  that  the  administrators  hold 
the  same  in  trust  for  the  next  of  kin  and  heirs-at-law  of  the 
deceased. 

It  further  alleges  that  the  question  involved  in  the  case  is 
one  of  a  common  or  general  interest  of  many  persons,  and 
that  the  plaintiff  brings  the  action  not  only  on  her  own  behalf, 
Vol.  II        51 
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but  for  the  benefit  of  all  hcirs-at-kw  and  next  of  kiu  who  will 
come  in  and  contribute  to  the  expenses  thereof,  and  judg- 
ment is  demanded  declaring  the  said  legacies  to  have  Upsed 
in  favor  of  the  next  of  kin,  and  that  the  trusts  attempted  to 
be  created  are  void  and  adjudging  that  the  administrators  hold 
all  said  personal  estate  subject  to  the  payment  of  debts  in 
due  administration,  and  in  trust  for  the  said  next  of  kin  to  be 
distributed  according  to  the  statute  of  distribution.  And 
adjudging  that  the  said  heirs-at-law  are  owners  ic  fee  simple 
absolute  of  the  real  estate.  The  determination  of  the  ques- 
tion raised  by  this  demurrer  depends  upon  the  construction  to 
be  given  to  section  448  of  the  Code  of  Procedure,  which 
provides  that  "  of  the  parties  to  the  action,  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs  or  defendants. 
*  *  *  And  where  the  question  is  one  of  a  common  or 
general  interest  of  many  persons,  or  where  the  persons  who 
might  have  been  made  parties  are  very  numerous  and  it  may- 
be impracticable  to  bring  them  all  before  the  court,  one  may 
sue  or  defend  for  the  benefit  of  all.9' 

If  Sarah  N.  Burr,  Amelia  L.  Farnam,  Mary  £.  Farnam 
and  Charles  Newell  Farnam  are  united  in  interest  in  the 
questions  involved  in  this  controversy  within  the  meaning  of 
said  section,  then  they  all  must  be  made  parties  to  the  action 
and  the  demurrer  must  be  sustained.  If  the  question  is  one 
simply  of  a  common  or  general  interest  to  them,  then,  the 
plaintiff  may  bring  this  action  for  the  benefit  of  herself  and 
others  interested,  and  the  demurrer  should  be  overruled. 
This  was  the  rule  before  the  Code  {See  Barbour  on  Parties, 
page  331 ;  Brown  agt.  Bickerts,  3  Johns.  Ch.,  553 ;  Thomp- 
son agt.  Browne  4  id.,  619 ;  Boss  agt.  Crary,  1  Paige, 
416 ;  ~IIaUeU  agt.  llalleU,  2  id.,  15). 

The  plaintiff  and  the  persons  whom  defendants  insist  should 
be  made  parties,  being  the  heirs-at-law  and  next  of  kin  of  the 
deceased  testator,  if  a  decree  be  made  pursuant  to  the  prayer 
of  the  complaint,  these  defendants,  instead  of  holding  the 
personal  estate  for  the  purposes  named  in  the  will,  will  hold 
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the  same  after  payment  of  the  debts  of  the  deceased  for  the 
benefit  of  the  next  of  kin,  as  their  interests  may  appear.  The 
real  estate  would  descend  to  them  according  to  the  law  of 
descent.  No  part  thereof  could  be  adjudged  in  this  action  to 
belong  to  any  one  of  the  persons  named.  If  the  object  of  the 
action  were  to  obtain  an  adjudication  that  the  whole  or  part 
of  the  estate  belonged  to  the  plaintiff  or  to  the  plaintiff  and  one 
or  more,  less  than  all  of  the  other  heirs-at-law  or  next  of  kin 
of  the  deceased,  then  it  could  be  successfully  maintained  that 
all  are  necessary  parties  to  the  action,  for  they  would  have  a 
joint  interest  in  the  question  involved,  but  in  this  case  they 
have  only  a  common  interest  to  have  the  bequests  declared 
void,  and  such  adjudication  would  inure  to  their  common 
!  benefit.    They  have  a  like  interest  in  the  question  as  the 

judgment  creditors  of  an  insolvent  debtor  who  had  made  a 
fraudulent  assignment,  would  have  in  an  action  to  set  it  aside 
I         •    and  have  it  declared  void.     Such  creditors  would  have  a  com- 
mon or  general  interest  to  have  the  assignment  void,  but  their 
j  interest  would  not  be  united  within  the  meaning  of  section 

|  448  of  the  Code.     One  creditor  may  sue  for  herself  and  others 

|  similarly  situated,  to  set  aside  the  assignment  without  joining 

'  them  as  parties  to  the  action  (Hammond  agt.  Hudson  River 

|  I.   and  M.    Go.,    20    Barb.}    378 ;    Pebrie  agt.    Lansing, 

|  66  Barb.,  557). 

.When  the  question  is  one  of  a  common  or  general  interest 
of  many  persons,  or  when  the  persons  who  may  be  made 
|  parties  are  very  numerous,  it  being  impracticable  to  bring 

them  all  before  the  court,  theu  one  may  sue  for  the  benefit  of 
all.  The  word  "many"  is  not  used  in  this  section  to  express 
the  idea  of  very  numerous  persons.  There  are  two  classes 
named  where  one  may  sue  for  all.  One  is  where  many 
persons  have  a  common  interest,  and  another  where  the 
parties  are  so  numerous  that  it  is  impracticable  to  bring  them 
all  before  the  court.  While  the  word  "  many  "  as  here  used 
contemplates  more  than  one,  it  does  not  necessarily  very 
numerous  persons  while  the  word  "  many"  as  ordinarily  used 
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is  synonymous  in  meaning  with  "  numerous "  As  used  in 
this  section  in  connection  with  the  words  "  common  or  general 
interest  of  the  persons  "  it  means  a  limited  number.  It  is  the 
character  of  the  interest  which  controls,  rather  than  the 
number  of  persons.  The  third  class  mentioned  u  very  numer- 
ous" one  is  allowed  to  sue  for  all,  as  a  matter  of  convenience 
in  the  administration  of  justice  by  the  court.  This  construction 
was  given  to  this  section  in  McKemie  age.  D  Amor  mux  (11 
Barb.,  516).  This  case  has  been  referred  to  with  approval 
and  has  not  been  disturbed  by  any  case  to  which  my  attention 
has  been  called.  Under  the  practice  that  existed  at  the  time 
of  the  adoption  of  the  Code,  this  action  could  be  maintained 
by  the  plaintiff  in  its  present  form  (Brown  agt.  Rickets,  2 
Johns.  Ch.j  553).  Actions  against  administrators,  as  well  as 
actions  against  assignees  for  the  benefit  of  creditors  brought 
to  set  aside  an  assignment,  are  exceptions  to  the  rule  that  all 
parties  having  an  equitable  interest  named  by  the  decree  are 
necessary  parties  thereto  (Moore  agt.  Hageman,  6  Hun,  290). 
In  Jones  agt.  Fetch  (3  Bosw.,  66)  the  court  says :  "On  a 
demurrer  to  a  complaint  we  apprehend  that  the  test  of  the 
unity  of  interest  intended  by  the  one  hundred  and  nineteenth 
(448)  section,  is  that  the  joint  connection  with  or  relation  to 
the  subject  matter,  which  by  the  established  practice  of  the 
common-law  courts  will  preclude  a  separate  action." 

The  demurrer  should  be  overruled  with  costs,  with  leave 
to  defendants  to  answer  in  twenty  days  from  the  service  of  a 
copy  of  this  order,  upon  the  payment  of  the  costs. 
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SURROGATE'S  COURT. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Joel  Kakb,  as  Executor  of  the  Will  of  Ami  Whitney, 
deceased. 

Will— Rules  as  to  construction  of—  Who  entitled  to  distributive  shares  of 

the  estate. 

Where  a  will  provided  as  follows:  "First.  After  all  my  lawful  debts  are 
paid  and  discharged,  I  give  and  bequeath  to  C.  M.,  who  is  now  living 
with  me,  his  heirs  and  assigns,  all  that  house,  lot,  tract  and  parcel  of 
land  where  I  now  reside  in  the  town  of  Almont,  Alleghany  county,  N. 
Y.,  containing  about  forty  acres  of  land."  Immediately  following  this 
there  are  sixteen  "  items  "  by  which  the  testator  bequeaths  to  twenty- two 
persons  specific  sums  of  money;  each  clause  of  the  bequest  commences: 
"  I  give  and  devise."  The  eighteenth  clause  reads :  "  I  give  and  devise  all" 
the  rest,  residue  and  remainder  of  my  real  estate  and  of  my  personal 
estate,  goods  and  chattels  of  every  kind  whatsoever,  if  any  there  shall 
be  after  paying  my  debts  and  the  legacies  hereinafter  named  to  the 
several  legatees  hereinbefore  named,  to  be  divided  between  them  sharo 
and  share  alike."  In  a  codicil  to  the  will  the  testator  slightly  changed 
some  of  the  bequests  and  at  the  end  of  which  was  this  clause:  "  I  have 
by  my  last  will  referred  to  above,  willed  that  any  remainder  or  residue  of 
my  estate  real  or  personal  which  may  remain  after  paying  debts  and 
legacies,  be  distributed  among  the  several  legatees  share  and  share  alike. 
Now,  therefore,  I  do  by  this  my  writing,  which  I  hereby  declare  to  be  a 
codicil  to  my  said  will  and  to  be  taken  as  a  part  thereof,  order  and  declare 
that  my  will  is,  that  such  distribution  be  made,  not  share  and  share  alike, 
to  the  legatees,  but  pro  rata  or  in  proportion  to  the  several  legacies  except- 
ing E.  L.  and  H.  B.  F.  who  are  not  to  share  in  such  distribution."  C. 
M.  is  the  only  devisee,  and  the  real  property  above  mentioned  is  the  only 
real  property  devised.  The  testator  died  leaving  a  small  parcel  of  land 
undisposed  of  in  any  way  other  than  by  such  residuary  clause  in  the 
will  and  codicil. 

Held,  that  the  devisee  C.  M.  is  not  entitled  to  any  portion  of  the  residu- 
ary estate,  and  it  should  be  distributed  to  the  legatees  named  in  the 
will,  in  the  proportion  therein  named. 

Strictly  speaking,  real  estate  given  by  will  is  devised,  and  personal  estate 
is  bequeathed.  The  one  receiving  real  estate  is  termed  a  devisee,  and 
the  one  taking  personal  property  a  legatee.  One  act  of  giving  is  a 
devise,  the  other  a  bequest.  The  person  receiving  a  devise  or  a  bequest 
is  a  beneficiary. 


t 


406  HOWARD'S  PRACTICE  REPORTS. 


Matter  of  Karr. 


A  testator  is  always  presumed  to  use  the  words  in  which  he  expresses 
himself  according  to  their  strict  and  primary  acceptation,  unless  from 
the  context  of  the  will  it  appears  that  he  has  used  them  in  a  different 
sense,  in  which  case  the  sense  in  which  he  appears  to  have  used  them 
will  be  the  sense  in  which  they  are  to  be  construed. 

The  ordinary  as  well  as  technical  meaning  of  the  word  "  legacy "  is  a 
gift  of  property  by  will  other  than  real  estate ;  this  is  its  strict  and  pri- 
mary sense  and  the  one  generally  accepted.  This  is  the  meaming  that 
will  be  attached  to  the  word  by  the  court,  unless  it  clearly  appear  from 
the  will  itself  that  the  testator  has  used  the  word  in  a  different  sense. 

Allegany  county,  August,  1885. 
Wesley  Brown,  for  legatees. 
(7.  W.  Stevens,  for  devisees. 

Fabnttm,  S.  —  Is  Clinton  Moss,  a  devisee  under  the  will  of 
the  testator,  entitled  to  a  distributive  share  of  this  estate? 

The  first  clause  of  the  will  is  as  follows  :  "  First.  After  all 
my  lawful  debts  are  paid  and  discharged,  1  give  and  bequeath 
to  Clinton  Moss,  who  is  now  living  with  me,  his  heirs  and 
assigns,  all  that  house,  lot,  tract  and  parcel  of  land  where  I 
now  reside  in  the  town  of  Almond,  Allegany  county,  N.  Y., 
containing  about  forty  acres  of  land." 

Immediately  following  this  there  are  sixteen  "items"  in 
his  will  by  which  he  bequeaths  to  twenty-two  persons  specific 
sums  of  money;  each  clause  of  the  bequest  commences:  "I 
give  and  devise" 

The  eighteenth  clause  reads:  "J  give  and  devise  all  the 
rest,  residue  and  remainder  of  my  real  estate  and  of  my  per- 
sonal estate,  goods  and  chattels  of  every  kind  whatsoever,  if 
any  there  shall  be  after  paying  my  debts  and  the  legacies 
hereinafter  named  to  the  several  legatees  hereinbefore  named, 
to  be  divided  between  them  share  and  share  alike." 

Nine  years  thereafter  the  testator  made  a  codicil  to  said  will 
which  was  duly  admitted  to  probate  with  the  will,  wherein  he 
slightly  changed  some  of  the  bequests,  and  which  at  the  end 
had   this  clause :   "  I  have  by  my  last  will  and  testament. 
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referred  to  above,  willed  that  any  remainder  or  residue  of  my 
estate  real  or  personal  which  may  remain  after  paying  debts 
and  legacies,  be  distributed  among  the  several  legatees  6hare 
and  share  alike.  Now,  therefore,  I  do  by  this  my  writing, 
which  I  hereby  declare  to  be  a  codicil  to  my  said  will  and 
testament  and  to  be  taken  as  a  part  thereof,  order  and  declare 
that  my  will  is,  that  such  distribution  be  made,  not  share  and 
share  alike,  to  the  legatees,  but  pro  rata  or  in  proportion'  to 
the  several  legacies^  excepting  Elizabeth  Leonard  and  Ilattie 
Belle  Ferry  who  are  not  to  share  in  such  distribution." 

Clinton  Moss  is  the  only  devisee,  and  the  real  property 
above  mentioned  is  the  only  real  property  devised.  The  tes- 
tator died  leaving  a  small  parcel  of  land  of  little  value 
undisposed  of  in  any  other  way  than  by  such  residuary 
clauses  in  the  will  and  codicil. 

All  the  beneficiaries  under  the  will  other  than  said  Moss 
claim  that  they  should  take  the  residuum  of  the  estate  and 
that  he  should  be  debarred  from  any  portion  of  it. 

The  devisee  contends  that  the  testator  has  not  used  the 
words  "  legatees  "  and  "  legacies  "  in  the  sense  in  which  they 
are  generally  understood,  and  points  to  the  places  in  the  will 
where  he  used  the  word  il  devise  "  to  give  personal  estate  and 
u  bequeath  "  to  pass  real  estate,  and  from  that  urges  that  he 
did  not  use  such  words  in  their  technical  sense.  This  argu- 
ment assumes  that  because  the  testator  made  a  misuse  of 
two  words  he  did  not  understand  the  meaning  of  a  third. 
This  is  not  a  legitimate  inference,  and  the  devisee's  conten- 
tion cannot  be  upheld  on  this  ground. 

Strictly  speaking,  real  estate  given  by  will  is  devised  and 
personal  estate  is  bequeathed.  The  one  receiving  real  estate 
is  termed  a  devisee  and  the  one  taking  personal  property  a 
legatee.  One  act  of  giving  is  a  devise,  the  other  a  bequest. 
The  person  receiving  a  devise  or  a  bequest  is  a  beneficiary. 
These  distinctions  are  rarely  recognized  in  wills  drawn  by 
those  not  familiar  with  legal  matters  or  those  careless  in  the 
of  words  and  legal  terras.     This  will  presents  a  familiar 
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illustration  of  it.  Evidently  the  scrivener  had  in  mind  that 
there  was  a  distinction  between  a  bequest  and  a  devise,  but 
unfortunately  had  the  true  meaning  of  the  words  reversed. 
However,  there  is  no  difficulty  or  chance  to  misconstrue  the 
testator's  meaning  in  any  instance  until  we  reach  the  residuary 
clause  of  the  will. 

Whenever  it  becomes  necessary  to  construe  or  interpret  a 
will  the  fundamental  principle  to  be  kept  in  view  is  that  the 
intention  of  the  testator  must  govern,  where  it  is  not  incon- 
sistent with  the  rules  of  law.     Where  there  is  an  uncertainty 
apparent  upon  the  face  of  the  will,  as  to  the  application  of  any 
of  its  provisions,  the  court  is  bound  to  discover  the  intention 
of  the  testator,  and  in  so  doing  it  must  proceed  upon  known 
principles  and  established  rules,  not  on  loose   conjectural 
interpretations,    or   by   considering   what  a   man    may  be 
imagined   to  do  in   the  testator's  circumstances.    In  other 
words,   the  question  in  expounding  a  will  is  not  what  the 
testator  meant,  as  distinguished  from  what  his  words  express, 
but  simply  what  is  the  meaning  of  the  words  used  by  hiui. 
But  the  rule  is  inflexible,  that  guesses  at  the  testator's  intention 
will  not  be  indulged  in  (Jiedf.  Surr.  Pr.,  243).     "  A  testator 
is  always  presumed  to  use  the  words  in  which  he  expresses 
himself,  according  to  their  strict  and  primary  acceptation, 
unless  from  the  context  of  the  will  it  appears  that  he  has 
used  them  in  a  different  sense,  in  which  case  the  sense  io 
which  he  thus  appears  to  have  used  them,  will  be  che  sense  in 
which  they  are  to  be  construed  "  ( Wigram  on  Wills,  Proposi- 
tion I  [2  Am.  ed.j  1872],  58).     "  Where  there  is  nothing  in  the 
context  of  a  will  from  which  it  is  apparent  that  a  testator  has 
used  the  words  in  which  he  has  expressed  himself  in  any  other 
than  their  strict  and  primary  sense,  and  where  his  words  so 
interpreted  are  sensible  with  reference  to  extrinsic  circum- 
stances, it  is  an  inflexible  rule  of  construction  that  the  words 
of  the  will  shall  be  interpeted  in  their  strict  and  primary  sense 
and  in  no   other,   although  they  may  be  capable  of  some 
popular  or  secondary  interpretation,  and  although  the  most 
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conclusive  evidence  of  intention  to  use  them  in  such  popular 
or  secondary  sense  be  tendered "  (Proposition  11,  id.,  66). 
There  is  nothing  in  the  context  of  this  will  making  it  apparent 
that  the  testator  used  the  words  "legacies"  and  "legatees" 
otherwise  than  according  to  their  strict  and  primary  accepta- 
tion or  sense.  What  is  the  primary  meaning  of  the  words 
legacy  and  legatee  ?  Webster  defines  legacy  to  be  "  a  gift  by 
will  of  personal  property,  a  bequest,"  and  a  legatee  as  "  one  to 
whom  a  legacy  is  bequeathed."  Worcester  says  a  legacy  is 
"  a  gift  of  goods  and  chattels  by  will  or  testament ;  a  bequest." 
The  American  Encyclopedia  defines  a  legacy  to  be  "  a  gift  of 
any  personal  property  by  will."  Chamber's  Encyclopedia 
says  a  "  legacy  is  a  bequest  or  gift  contained  in  the  will  of  a 
deceased  person  of  a  chattel  or  sum  of  money  or  other  thing." 

In  Orion  agt.  Orion  (3  Keyes,  486,  488)  justice  Paeker, 
writes  "every  bequest  of  personal  property  is  a  legacy." 
"The  word  devise  is  specially  appropriate  to  a  gift  of  lands 
and  the  legacy  to  a  gift  of  chattels,"  and  he  there  quotes  from 
several  authorities.  Williams  quotes  from  Godolphin  (jpl.  3, 
chap.  1  860.  1).  "  A  legacy  is  defined  to  be  some  particular 
thing  or  things  given  or  left,  either  by  a  testator  in  his  testa- 
ment wherein  an  executor  is  appointed,  to  be  paid  or 
performed  by  his  executor  or  by  an  intestate  in  a  codicil  or 
last  will,  wherein  no  executor  is  appointed  to  be  paid  or 
performed  by  an  administrator"  (2  Wms.  on  Mors.,  [6th.  Am. 
ed.~\y  1113,  1051).  Dayton  adopts  the  same  definition 
(Dayton  on  Svrr.  [&d.  ed.\  396).  Jarman  quotes  the  same 
language  (1  Jar.  on  Wills,  [Ji.  <&  T.  ed.],  145). 

In  SheppanTs  Touchstone  we  have  (vol.  1,  p.  400) :  "A 
devise,  or  legacy,  is  where  a  man  in  His  testament  doth  give 
anything  to  another;  the  first  of  these  terms  is  properly 
applied  to  the  gift  of  lands  and  the  last  to  the  gift  of 
goods  or  chattels;  and,  therefore,  a  devise  strictly  is  said 
to  be  where  a  man  in  his  testament  doth  give  his  lands 
to  another  after  his  decease;  and  a  legacy  is  said  to  be 
where  a  man  in  his  testament  doth  give  any  chattel 
Vol.  II        52 
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to  another  to  have  after  the  death  of  the  testator ;  but  the 
word  is  promiscuously  applied  to  the  one  and  to  the  other. 
And  he  that  gives  by  snch  a  will  is  called  the  devisor,  and  he 
to  whom  the  thing  is  given,  the  devisee  or  legatee." 

Blackstone  says :  "A  legacy  is  a  bequest  or  gift  of  goods 
and  chattels  by  testament,  and  the  person  to  whom  it  was 
given  is  styled  the  legatee"  (2  Bl.  Com.,  512). 

McClellau  writes,  citing  Orton  agt.  Orion  {supra):  "A 
legacy,  in  general  terms,  is  a  gift  by  will  of  some  property 
other  than  real  estate  "  (Surr.  Pr  [2d  edJ],  539). 

Roper  writes .  "  We  proceed  to  consider  the  import  of  the 
word  i  legacy.'  This  word,  though  properly  applicable  to 
bequests  of  personal  estate  only,  has,  nevertheless,  been 
extended  to  property  not  technically  within  its  import,  in 
order  to  effectuate  the  intention,  so  as  to  include  real  property 
and  annuities  "  (2  Roper  on  Legacies  [1st  Am.  ed.,  1829],  335). 

In  Bouvier*8  Law  Dictionary  a  legacy  is  defined  as  "a 
bequest  or  gift  of  goods  or  chattels  by  testament,"  and  then 
adds :  "  This  word,  though  properly  applicable  to  bequests  of 
personal  estate  only,  has  nevertheless  been  extended  to  prop- 
erty not  technically  within  this  import,  in  order  to  effectuate 
the  intention  of  the  testator,  so  as  to  include  real  property 
and  annuities." 

Pratt  agt.  McGee  (17  51  O.  Rep.,  428;  -SI  G,  3  Am. 
Prdb.  Rep.,  171)  was  a  case  which  arose  under  a  statute  pro- 
viding that  "  if  any  child  should  die  in  the  lifetime  of  the 
father  or  mother,  leaving  issue,  any  legacy  given  in  the  last 
will  of  such  father  or  mother  shall  go  to  such  issue."  The 
chief  object  of  the  testator's  bounty  was  his  son,  to  whom  he 
gave  his  entire  real  estate.  The  son  died  in  the  lifetime  of 
the  testator,  leaving  a  widow  and  children.  Upon  a  partition 
the  children  of  the  deceased  devisee  claimed  that  the  gift  to 
their  father  was  saved  from  lapsing  by  reason  of  the  statute. 
This  claim  was  denied  by  the  court,  it  holding  that  the  term 
"  legacy  "  could  not  be  construed  to  include  a  devise  of  real 
estate,  but  must  be  construed  to  apply  only  to  a  gift  of  per- 
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sonaltj  according  to  its  technical  meaning  (see,  also.  Haven* 
agt.  Havens,  1  Sandf.  Ch.,  324  [335]  ). 

So  far  as  I  Have  been  able  to  discover,  wherever  it  has  been 
held  that  the  word  "  legacy  "  carried  real  estate,  it  has  been 
placed  npon  the  express  ground  that  from  the  language  of  the 
will  it  appeared  evident  to  the  court  that  the  testator  had 
given  the  word  a  broader  interpretation  than  would  ordinarily 
be  allowed.  This  is  in  accordance  with  WigranCs  First 
Proposition. 

The  ordinary  as  well  as  technical  meaning  of  the  word 
"legacy"  is  a  gift  of  property  by  will  other  than  real  estate ; 
this  is  its  strict  and  primary  sense,  and  the  one  generally 
accepted.  This  is  the  meaning  that  will  be  attached  to  the 
word  by  the  court,  unless  it  clearly  appear  from  the  will  itself 
that  the  testator  has  used  the  word  in  a  different  sense. 

In  the  judgment  of  the  surrogate,  the  devisee  Clinton 
Moss  is  not  entitled  to  any  portion  of  the  residuary  estate,. 
and  it  will  be  distributed  to  the  legatees  named  in  the  will 
in  the  proportions  therein  named.  A  decree  will  be  entered 
accordingly. 


SUPREME  COURT. 


Mary    L.    MoKenna,    temporary    administrator,    &c, 
respondent,  agt.  Thomas  Bolgkr,  appellant. 

Contract* — Boidenee—  Oral  contract  to  convey  land — Admissibility  of  evi- 
dence— Code  of  Civil  Procedure,  section  829. 

An  agreement  of  purchase  and  sale  reduced  to  writing,  «fcc.f  is  not  at  all 
necessary  when  an  action  is  brought  to  recover  an  agreed  price  for  lands 
actually  sold  and  conveyed  pursuant  to  an  oral  agreement,  when  the 
consideration  remains  unpaid. 

A  party  is  not  precluded  from  testifying  to  extraneous  facts,  which  tend 
to  ehow  that  one  who  has  testified  to  such  a  transaction  has  testified 
falsely,  or  that  it  is  improbable  that  his  statement  can  be  true. 

It  is  no*  the  intention  of  the  Code  (sec.  829)  to  prevent  a  party  to  a  suit 
from  testifying  to  any  extrinsic  fact  that  tends  to  contradict  a  witness 
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who  swears  to  transactions  or  communications  had  between  such  party 
and  a  deceased  person,  even  where  he  cannot  directly  testify  that  no  such 
conversation  or  transaction  was  ever  had. 

It  was  not  the  intention  to  prevent  the  contradiction  of  a  living  witness, 
but  to  prevent  a  living  party  to  a  transaction  or  communication  from 
testifying  to  it  himself  when  death  has  closed  the  mouth  of  the  other 
party. 

Bo  when  a  living  witness  swears  to  a  contract  made  by  a  defendant  with 
a  deceased  party  at  a  specified  time  or  place,  there  is  nothing  in  the  Code 
to  prevent  the  defendant  from  testifying  that  at  the  time  named  he  was 
in  Europe  or  at  some  distant  place,  rendering  it  impossible  that  the 
witness  speaks  the  truth. 

First  Department^  General  Term,  May,  1885. 
Before  Davis,  P.  J.,  Brady  and  Daniels,  J  J. 
Appeal  from  a  judgment,  entered  on  a  verdict. 
John  MbCrone  and  John  T.  Fenton,  for  appellant 
J£.  J.  McKenna,  for  respondent. 

Davis,  P.  J.  —  This  action  was  brought  to  recover  a  sum 
alleged  to  have  been  agreed  to  be  paid  by  the  appellant  to  the 
decedent,  John  P.  O'Neill,  for  his  interest  in  a  certain  farm 
held  and  owned  by  the  appellant  and  O'Neill  as  tenants  in 
common.  The  substance  of  the  alleged  agreement  is,  that  on 
receiving  title  to  the  whole  of  the  farm  through  amicable 
proceedings  to  foreclose  a  mortgage  then  existing  upon  it,  the 
appellant  should  pay  O'Neill  $1,666,  being  one-half  of  the 
sum  originally  invested  by  O'Neill  in  the  purchase  of  the 
farm.  A  foreclosure  was  had,  it  is  claimed,  under  this  agree- 
ment, at  which  the  appellant  purchased  the  farm  and  took 
title  to  the  whole  thereof,  giving  his  individual  bond  and 
mortgage  in  lieu  of  those  previously  existing,  but  afterwards 
refused  to  pay  the  price  stipulated  for  O'Neill's  interest. 

We  see  no  reason  why  such  an  agreement,  when  consum- 
mated by  the  actual  sale  and  conveyance  of  the  whole  title, 
is  not  a  valid  one  upon  which  an  action  can  be  maintained 


HOWARD'S  PRACTICE  REPORTS.  41» 


McKenna  agt.  Bolger. 


for  the  price  agreed  upon  as  for  lands  sold  and  conveyed  at  a 
purchaser's  request  at  a  stipulated  price.  An  agreement  of 
purchase  and  sale  reduced  to  writing,  &c,  is  not  at  all  neces- 
sary when  an  action  is  brought  to  recover  an  agreed  price  for 
lands  actually  sold  and  conveyed,  pursuant  to  an  oral  agree- 
ment, where  the  consideration  remains  unpaid.  And  that,  in 
substance,  was  the  alleged  agreement  in  this  case,  except  that 
the  purchaser  was  to  take  the  title  through  an  amicable  fore- 
closure to  be  produced  and  consummated  by  the  seller.  We 
have  already  determined  this  question  on  the  demurrer  to  the 
answer  brought  before  us  by  appeal  from  the  special  term. 

But  questions  as  to  the  admissibility  of  evidence  arose  upon 
the  trial  of  this  case  that  call  for  consideration.  This  action 
was  brought  by  O'Neill  in  his  lifetime.  On  his  decease  the 
present  plaintiff  was  substituted  as  his  temporary  administra- 
trix. The  chief  testimony  in  the  case  to  support  the  alleged 
agreement  was  given  by  one  Tobias,  a  lawyer,  who  was  to 
some  extent  connected  with  O'Neill  in  business  and  acted  on 
his  behalf  in  carrying  out  the  agreement.  He  gave  testimony 
tending  to  establish  the  agreement  by  conversations  had  in  his 
office  and  in  his  presence  between  O'Neill  and  the  appellant. 
The  agreement  was  denied  by  the  appellant  in  his  answer, 
and  for  the  purpose  of  contradicting  or  impairing  the  testi- 
mony of  Tobias,  the  defendant  sought  to  give  testimony  him- 
self, showing  a  condition  of  things  inconsistent  with  the 
alleged  making  of  such  an  agreement.  With  this  view, 
amongst  other  things  he  was  asked  the  following  question  : 

"  Will  you  state  to  the  jury  what  induced  you  to  have  the 
property  foreclosed  i "  This  question  was  objected  to  on  the 
ground  "  that  it  is  a  personal  communication  with  the 
deceased."  The  objection  was  sustained  and  an  exception 
taken.  The  appellant  was  then  asked :  "  State  the  situation 
of  the  property  at  the  time  before  the  foreclosure  suit  as  to 
the  payment  of  interest  and  all  that  ? "  The  same  objection 
and  ruling  was  made  and  the  same  exception  taken. 

The  appellant  claimed  that  the  foreclosure  was  not  made 
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because  of  any  such  agreement  as  the  plaintiff  alleged,  bat 
because  of  O'Neill's  neglect  to  pay  interest  on  the  mortgagee 
and  to  keep  up  his  part  of  the  expenses  of  carrying  the 
property%  These  were  extrinsic  facts  clearly  competent  to  be 
proved  as  tending  to  maintain  the  defendant's  theory  of  the 
ease.  We  see  no  reason  why  they  could  not  be  proved  by  his 
testimony.  They  were  not  of  necessity  personal  transactions 
or  communications  had  between  the  defendant  and  the 
•deceased,  and  if  they  turned  out  to  be  in  whole  or  in  any 
part  of  that  character,  they  could  have  been  to  such  extent 
excluded  when  the  fact  appeared. 

In  Pinney  agt.  Orth  (88  IT.-  Y.>  447)  it  was  held  that  "a 
party  is  not  precluded  from  testifying  to  extraneous  facts 
which  tend  to  show  that  one  who  has  testified  to  such  a 
transaction  has  testified  falsely,  or  that  it  is  improbable  that 
his  statement  can  be  true9'  (See,  also,  Lewis  agt.  Merritt> 

$8  ir.  r.,  206). 

The  facts  and  circumstances  which  the  questions  excladed 
were  designed  to  call  out  may,  perhaps,  have  been  such  as  to 
satisfy  the  jury  that  Tobias  had  not  testified  truly  as  to  the 
making  of  the  alleged  agreement,  and  they  were  not  neces- 
sarily within  the  inhibition  of  section  829  of  the  Code,  and 
therefore  the  testimony  should  have  been  received,  and  so  far 
as  it  appeared  to  be  outside  of  the  inhibition  of  that  section 
and  suited  to  the  consideration  of  the  jury. 

The  following  questions  were  also  asked  the  appellant  and 
excluded  under  the  same  objection  and  exception : 

"  State  whether  or  not  you  ever  made  any  agreement  with 
Mr.  Tobias  acting  for  Mr.  O'Neill,  O'Neill  being  absent,  in 
relation  to  the  purchase  of  O'Neill's  interest  in  such  farm?" 

u  How  many  times  were  you  in  O'Neill's  office  in  relation, 
to  this  transaction  ? " 

The  ruling  as  to  these  questions  was  erroneous.  Tobias  had 
given  testimony  tending  to  show  that  he  had  conversations 
with  appellant  on  the  subject  of  the  alleged  agreement  when 
O'Neill  was  not  present,  and  in  relation  to  the  payment  of  the 
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amount  sued  for.  The  defendant  was  not  precluded  from 
contradicting  that  testimony  or  from  showing  affirmatively 
bow  often  he  had  been  at  O'Neill's  office,  and  whether*  or  not 
there  had  been  any  agreement  made  between  himself  and 
Tobias  in  the  absence  of  O'Neill. 

In  Pinney  agt.  Orth  (ubi  sup.)  the  court  said :  "  We  think 
that  Mr.  Orth,  the  defendant,  was  competent  to  testify  that 
he  was  not  in  the  city  of  New  York  at  the  time  referred  to 
by  the  witness,  or  that  the  witness  was  at  some  other  place,  or 
that  he  never  met  the  witness  at  the  office  when  the  conversa- 
tions are  alleged  to  have  occurred."  It  is  not  the  intention  of 
the  Code  to  prevent  a  party  to  a  suit  from  testifying  to  any 
extrinsic  fact  that  tends  to  contradict  a  witness  who  swears  to 
transactions  or  communications  had  between  such  party  and  a 
deceased  person  even  where  he  cannot  directly  testify  that  no 
such  conversation  or  transaction  was  ever  had.  It  was  not  the 
intention  to  prevent  the  contradiction  of  a  living  witness,  but 
to  prevent  a  living  party  to  a  transaction  or  communication 
from  testifying  to  it  himself  where  death  has  closed  the  mouth 
of  the  other  party.  So  when  a  living  witness  swears  to  a 
contract  made  by  a  defendant  with  a  deceased  party  at  a  speci- 
fied time  or  place,  there  is  in  our  judgment  nothing  in  the 
Code  to  prevent  the  defendant  from  testifying  that  at  the 
time  named  he  was  in  Europe  or  at  some  distant  place,  ren- 
dering it  .impossible  that  the  witness  speaks  the  truth. 

Subsequently  to  the  foreclosure  and  purchase  by  the  defend- 
ant of  the  farm,  it  was  shown  that  one  McCandless  commenced 
a  snit  against  the  defendant  and  O'Neill,  alleging  that  he  was 
in  equity  an  owner  of  one-third  of  the  farm,  and  that  the 
proceedings  in  the  foreclosure  suit  and  in  the  sale  to  the 
defendant  were  fraudulently  had  and  taken  to  deprive  him  of 
his  interest  in  the  property.  This  suit  was  an  amicable  one 
as  between  McCandless  and  O'Neill,  it  being  arranged  that  no 
judgment  should  be  taken  against  O'Neill,  but  he  should  be 
made  a  formal  party,  because  the  title  of  the  farm  had  been, 
.prior  to  the  foreclosure,  in  him  and  the  defendant.    It  was 
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testified  that  O'Neill  furnished  all  the  facts  stated  in  the  coin- 
plaint  to  the  attorney  of  McCandless,  who  verified  the  complaint 
(McCandless  being  a  non-resident)  upon  the  statements  of 
O'Neill.  The  attorney  testified  in  substance  that  the  state- 
ments of  the  complaint  were  those  made  to  him  by  O'Neill, 
who,  though  a  defendant,  instigated  the  suit.  The  complaint 
was  then  offered  and  rejected  and  exception  taken. 

We  think  the  complaint  was  competent  as  declarations  of 
O'Neill.  The  declarations,  it  is  claimed,  tended  to  contradict 
the  allegations  of  O'Neill's  complaint  in  this  action  as  to  the 
reasons  for  having  the  foreclosure  and  sale  of  the  farm.  The 
complaint  offered  in  evidence  is  not  before  us,  and  we  cannot 
6ee  how  far  it  would  have  gone  toward  that  object,  but  it  was 
not  excluded  because  it  did  not  tend  to  such  contradiction, 
and  we  think  it  was  error  to  exclude  it. 

For  these  errors,  without  considering  the  other  points  pre- 
sented by  the  appellant,  we  are  of  opinion  that  the  judgment 
must  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

Brady  and  Daniels,  JJ.,  concurred. 


SUPREME  COURT. 


Samuel    A.   Foster  agt.  The  New   York   Central   and 
Hudson  River  Railroad  Company. 

Bailroadi— Negligence—  Quotums  of  fact  for  jury—  Contributory  negli- 
gence—  When  injured  party  guilty  of. 

Plaintiff  arriving  at  the  passenger  depot  of  the  defendants'  railroad, 
which  has  two  modes  of  ingress  and  egress  —  one  by  Steuben  street, 
which  is  on  a  level  with  the  depot,  the  other  by  Maiden  lane,  which 
has  a  stone  stairway  maintained  and  kept  by  the  defendant — took  the 
stone  stairway  to  Maiden  lane  and  while  passing  such  stairway  slipped 
and  fell  injuring  himself,  for  which  injury  he  brought  an  action  against 
the  rariload.  At  close  of  plaintiff's  case,  and  also  when  the  testimony 
was  complete,  defendant  moved  to  nonsuit  plaintiff  on  the  grounds  that 
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negligence  of  defendants  in  removing  snow  and  ice  from  the  steps 
had  not  been  shown,  and  that  the  absence  of  contributory  negligence  by 
plaintiff  did  not  affirmatively  appear,  but,  on  the  contrary,  the  undis- 
puted evidence  showed  that  he  was  guilty  of  contributory  negligence. 
The  motion  was  denied  and  both  questions  were  submitted  to  the  jury 
as  questions  of  fact  to  be  determined  by  them  upon  a  motion  for  a  new 
trial 

Hdd,Jlrst.  That  while  the  defendant  showed  by  its  employes  that  it  had 
been  diligent  in  removing  all  snow  and  ice,  yet  on  the  other  hand,  there 
was  evidence  on  the  part  of  the  plaintiff  that  the  snow  and  ice  had  been 
upon  the  steps  for  several  days.  What  was  the  truth  in  that  particular 
was  a  question  of  fact;  and  whether  or  not,  if  the  jury  believed  the 
witnesses  of  the  plaintiff  rather  than  those  of  the  defendant,  the 
defendant  has  been  guilty  of  negligence  in  failing  to  remove  such  snow 
and  ice  was  also  a  question  of  fact.  These  were  proper  questions  to  be 
submitted  to  the  jury. 

Second.  When  a  person  who  is  walking  on  a  dangerous  and  slippery 
place,  persists  in  doing  so  without  using,  as  he  might  readily  and  easily 
do,  the  safeguards  there  placed  for  his  protection  and  support;  (».  e.) 
when,  as  in  this  case,  the  person  injured  knew  he  was  walking  upon  slip- 
pery steps  upon  which  he  was  liable  to  fall,  and  knowing  that  he  couH 
protect  himself  by  grasping  a  rail  placed  there  for  that  purpose,  yet  pro- 
ceeds with  full  knowledge  of  his  peril  and  of  his  neglect  of  a  means  of 
safety;  these  conceded  facts  demonstrate  that  the  person  injured  was 
clearly  guUty  of  contributory  negligence  and  should  have  been  nonsuited. 

Albany  Circuit,  January,  1885. 
Motion  for  new  trial  on  the  minutes  of  the  court. 
Parker  <&  Countryman,  for  plaintiff. 
Hamilton  Harris,  for  defendants. 


Westbeook,  J.  —  The  plaintiff  had  a  verdict  in  this  action 
for  $1,000,  which  the  defendant  moves  on  the  judge's  minutes 
to  set  aside. 

The  trial  disclosed  the  following  facts :  The  plaintiff  wax 
a  resident  of  the  city  of  Albany,  and  on  the  24th  day  ot 
February,  1881,  he  went  to  the  city  of  New  York  to  purchase 
goods  for  his  employerss  W.  M.  Whitney  &  Co.  of  Albany. 
He  returned  during  the  evening  of  the  following  day  by  the 

Vol.  II        53 


418  HOWARD'S  PRACTICE  REPORTS 

Foster  agt.  The  New  York  Central  and  Hudson  River  Railroad  Co. 

^^— ^— ^——    ■    ■  ■  ■       ■    — ^ — i^i    ■■    ■  »  ■■■■■■■       .^ —^^— ^ ^^^M^H» 

railroad  of  the  defendant  on  the  train  leaving  New  York  at 
six  o'clock  p.  m.  On  his  arrival  at  the  city  of  Albany  he  did 
not  leave  the  depot  grounds  by  Steuben  street,  which  is  0:1  a 
level  with  the  depot,  but  on  coming  out  of  its  front  entrance 
on  the  westerly  side  he  went  southerly  along  the  depot 
building  and  then  down  severa1  steps  to  Maiden  lane.  The 
depot  and  grounds  though  on  a  level  with  Steuben  street  are 
considerably  higher  than  Maiden  lane.  A  stone  stairway, 
maintained  and  kept  by  the  defendant,  is  the  mode  of 
ingress  and  egress  to  or  from  Maiden  lane,  from  or  to  the 
depot  grounds  of  the  defendant  in  the  city  of  Albany.  The 
plaintiff  when  he  went  to  New  York  did  so  by  the  road  of 
the  defendant,  entering  the  depot  by  Steuben  street.  When 
he  returned,  however,  as  already  stated,  he  left  the  grounds 
by  the  stone  stairway  to  Maiden  lane.  His  claim  was  that 
the  stairs  were  icy  and  dangerous  and  had  been  so  for  a 
considerable  period  of  time,  and  that  while  descending  the 
stairs,  using  all  due  care,  he  slipped  and  fell,  breaking  the 
bones  of  the  two  middle  fingers  of  his  right  hand. 

At  the  close  of  the  plaintiff's  case  and  also  when  the  testi- 
mony was  complete,  the  defendant  moved  to  nonsuit  the 
plaintiff  on  the  grounds  that  negligence  by  the  defendant  in 
removing  snow  and  ice  from  the  steps  had  not  been  shown ; 
and  that  the  absence  of  contributory  negligence  by  the  plaintiff 
did  not  affirmatively  appear,  but,  on  the  contrary,  the  undisputed 
evidence  showed  that  he  was  guilty  of  contributory  negligence. 
The  motion  was  denied  and  both  questions  were  submitted  to 
the  jury  as  issues  of  fact  to  be  determined  by  them.  To  the 
refusal  to  nonsuit  and  to  the  submission  of  the  questions  to 
the  jury  there  were  proper  exceptions  taken  by  the  defendants, 
upon  which,  and  upon  the  further  ground  that  the  verdict  is 
against  evidence,  a  motion  is  made  for  a  new  trial. 

Upon  the  first  point,  the  failure  to  prove  negligence  by  the 
defendant  in  removing  the  ice  and  snow  from  the  stairs,  there 
was,  as  it  seems  to  me,  no  error  committed.  While  the  defend- 
ant showed   by   its  employes   that  it  had  been  diligent  in 
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removing  all  snow  and  ioe,  yet  on  the  other  hand  there  was 
evidence  on  the  part  of  the  plaintiff  that  the  snow  and  ice  had 
been  upon  the  steps  several  days.  What  was  the  truth  in 
that  particular  was  a  question  of  fact,  and  whether  or  not,  if 
the  jury  believed  the  witnesses  of  the  plaintiff  rather  than 
those  of  the  defendant,  the  defendant  had  been  guilty  of 
negligence  in  failing  to  remove  such  snow  and  ice,  was  also  a 
question  of  fact.  Upon  the  other,  however,  the  contributory 
negligence  of  the  plaintiff,  there  is  very  serious  difficulty. 
There  was  a  rail  on  both  sides  of  the  stairway,  placed  there 
for  the  protection  of  the  persons  using  it.  The  plaintiff  dis- 
covered the  condition  of  the  stairs  when  he  reached  the  second 
step,  because  he  slipped  there,  and  as  he  testified,  "  came  very 
near  falling."  Though  thus  warned  of  his  danger  he  did  not 
avail  himself  of  the  protection  afforded  by  the  rail  on  either 
side.  On  the  contrary,  he  admitted  upon  the  witness  stand, 
that  while  he  knew  there  was  a  rail  on  one  side,  at  least,  he 
continued  on  his  way  without  resorting  to  its  help,  which 
unoccupied  hands  and  arms  enabled  him  to  utilize,  until  he  got 
half  way  down  stairs,  when  he  fell  and  sustained  the  injury 
before  mentioned.  Other  persons  following  the  plaintiff  and 
others  preceding  him,  went  down  in  safety.  Mr.  Arthur  J. 
Stone,  one  of  his  witnesses,  who  arrived  at  the  foot  of  the  steps 
just  as  the  plaintiff  fell,  testified  that  he  went  down  the  stairs  in 
safety,  because,  as  he  said,  "  he  had  hold  of  the  rail  and  so 
experienced  no  difficulty."  The  question,  therefore,  which  is 
presented  is  this :  When  a  person  who  is  walking  on  a  danger- 
ous and  slippery  place,  persists  in  doing  so  without  using,  as 
he  might  readily  and  easily  do,  the  safeguards  there  placed 
for  his  protection  and  support,  is  he  or  is  he  not,  if  he  falls 
and  is  injured,  guilty  of  contributory  negligence  ?  It  will  not 
be  denied  that  a  case  can  be  conceived  when  the  failure  to  use 
a  safeguard  against  injury  might  not  be  negligence,  or  in 
which,  at  least,  it  might  be  a  serious  question  of  fact.  But 
when  the  facts  are,  as  in  this  case,  undisputed,  when  the 
person  injured  knew  he  was  walking  upon  slippery  steps  upon 
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which  he  was  liable  to  fall,  and  knowing  that  he  could  protect 
himself  by  grasping  a  rail  placed  there  for  that  purpose,  jet 
proceeds  with  full  knowledge  of  his  peril  and  of  his  neglect  of 
a  means  of  safety,  can  there  then  be  a  question  for  the  jury, 
and  do  not  the  conceded  facts  demonstrate  that  the  person 
injured  was  clearly  guilty  of  contributory  negligence?    If  a 
person  on  .a  sinking  steamer,  with  full  consciousness  of  his 
peril  and  so  cool  and  collected  as  to  know  of  the  presence  of 
a  life  preserver,  should  refuse  the  use  of  such  preserver  and 
drown,  or  if  in  the  water,  with  his  senses  not  disturbed  by 
fright,  he  should  deliberately  refuse  a  proffered  rope  which  he 
could  easily  seize  and  be  rescued,  there  would  in  neither  case 
be  room  to  doubt  the  presence  of  contributory  negligence. 
And  so  in  this  case,  a  man  who  has  not  lost  his  senses  by  fright, 
sees  his  peril,  refuses  a  proffered  support  at  hand,  goes  on  over 
a  dangerous  road  and  is  injured.    Can  there  be  a  question  as 
to  the  contributory  negligence  ? 

In  Durkin  agt.  The  City  of  Tray  (61  Barb.,  437)  the 
plaintiff,  in  walking  on  an  icy  place  on  a  sidewalk  in  the  city 
of  Troy  when  he  could  have  avoided  it,  fell  and  was  injured. 
The  court  held  that  as  plaintiff  saw  the  ice,  and  was  also 
warned  of  it  at  the  time,  "  he  was  not  in  a  situation  to  charge 
his  injury  to  the  default  of  the  city,  if  the  city  was  in  default, 
and  should  therefore  have  been  nonsuited." 

In  City  of  Erie  agt.  MagiU  (101  Perm.,  616)  the  plaintiff, 
who  fell  in  crossing  a  dangerous  ridge  of  ice  upon  the  side- 
walk, claimed  to  recover  for  the  injury  sustained  by  the  fall 
because  of  "  the  negligence  of  the  defendant  in  permitting  a 
dangerous  ridge  of  ice  to  accumulate  and  remain  for  an  unrea- 
sonable time  on  the  sidewalk  where  she  fell  while  lawfully 
walking  thereon."  The  defendant  "  claimed  that  it  appeared 
by  the  plaintiff's  own  testimony  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  attempting  to  cross  the  ridge  of 
ice,  having  full  knowledge  of  its  dangerous  condition,  when 
she  could  easily  have  avoided  it  by  walking  around  where 
there  was  a  safe  passage."     The  trial  court  refused  to  nonsuit, 
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but  submitted  as  a  question  of  fact  to  the  jury  whether  or  not 
the  plaintiff  was  guilty  of  contributory  negligence.  The  jury 
found  for  the  plaintiff.  The  supreme  court  of  Pennsylvania 
granted  a  new  trial,  holding  that  it  was  not  a  question  of  fact 
for  the  jury  and  that  the  plaintiff  should  have  been  nonsuited. 
Justice  Green,  in  delivering  the  opinion  of  the  court,  quotes 
approvingly  from  the  case  of  DurMn  agt.  Troy  and  con- 
cludes thus :  "  In  BvMerfidd  agt.  Forrester  (11  East,  60)  lord 
Ellenborough,  0.  J.,  said :  '  A  party  is  not  to  cast  himself 
upon  an  obstruction  which  has  been  made  by  the  fault  of 
another  and  avail  himself  of  it,  if  he  do  not  himself  use 
common  and  ordinary  caution  to  be  in  the  right.9  These 
principles  are  quite  familiar  and  could  be  sustained,  if  neces- 
sary, by  an  extensive  citation  of  authorities,  but  that  is  not 
requisite." 

It  is  not  seen  why  the  principle  which  controlled  the  cases 
cited  is  not  applicable  to  the  present.  Indeed,  it  would  seem 
that  the  facts  are  stronger  against  the  plaintiff  in  this  case 
than  they  were  against  the  plaintiff  in  either  of  the  others. 
Whether  or  not  a  certain  piece  of  ice  is  so  dangerous  that  it 
is  carelessness  not  to  avoid  it  might  possibly,  in  the  absence 
of  a  demonstration  that  it  *was  dangerous  by  an  attempt  to 
pass  it,  be  questioned.  But  of  the  danger  which  the  plaintiff 
incurred  in  passing  down  those  steps  he  had  warning  in  the 
slip  and  almost  a  fall  on  the  second  step,  he  not  only  saw  but 
felt  the  peril,  and  he  yet  proceeds  refusing  the  help  of  the 
rail.  If  a  person,  who  was  to  his  knowledge  protected  in 
some  way  from  slipping,  had  stepped  to  his  side  upon  the 
first  slip  &ud  proffered  aid  in  the  descent  and  he  had  refused 
it  would  he  not  have  been  negligent?  Wherein  docs  his  con- 
duct differ  from  that  of  the  supposed  case  ?  The  aid  was 
proffered,  the  presence  of  the  rail  was  the  offer  of  help,  aud 
was  refused.  His  friend  not  so  reckless  accepts  and  proceeds 
in  safety,  but  he  declines  and  is  injured.  Is  not  the  proof  of 
negligence  complete  ? 

How  this  case  upon  a  cool  review  impresses  mo  has  now  been 
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frankly  stated.  It  is  clear  to  my  judgment  that  as  matter  oi 
law  the  plaintiff  should  be  held  guilty  of  contributory 
negligence.  The  jury,  however,  to  whom  the  facts  were  sent 
to  obtain  their  judgment  upon  the  question  of  negligence, 
have  by  their  verdict  said  there  was  no  contributory  negli- 
gence by  the  plaintiff.  Their  error,  however,  and  that 
of  the  trial  court  in  submitting  the  issue  to  them,  if  any 
was  co'mmitted,  ought  to  be  corrected  by  an  appeal  by  the 
defendant,  and  the  plaintiff  should  not  be  subjected  to  the 
expense  of  maintaining  his  verdict  by  an  appeal  from  an  order 
setting  it  aside.  The  plaintiff  should  not  in  my  judgment  be 
deprived  of  the  benefit  of  his  verdict  unless  the  court  of  last 
resort  decides  that  there  was  no  question  of  fact  to  be  passed 
upon  by  the  jury.  If  that  court  should  eventually  hold  that 
the  question  was  one  of  fact,  then  the  plaintiff  would  be 
wronged  by  the  granting  of  a  new  trial.  The  maintainance 
of  the  present  verdict  until  it  reaches  the  court  of  last  resort, 
where  the  case  ought  to  and  doubtless  will  eventually  go,  will 
enable  that  tribunal  to  settle  the  questions  involved  without 
the  cost  of  a  second  trial.  If  the  general  term,  however, 
thinks  otherwise  it  can  grant  a  new  trial.  It  seems  to  me 
though,  that  the  denial  ot  the  present  motion  places  the  cause 
in  the  best  position  to  review  at  the  least  possible  expense  to 
both  parties  the  questions  discussed.  With  this  object  in  view 
the  direct  presentation  of  the  questions  to  the  court  of  appeals, 
but  with  a  clear  conviction  what  that  decision  should  be,  the 
motion  for  a  new  trial  is  denied. 
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SUPREME  COURT. 

The  People  ex  rel.  Jacob  Holler  agt.  The  Board  of 
Contract  and  Apportionment  op  the  City  of  Albany. 

Municipal  law —  Street  improvements —  Contracts  for —  When  mandamus 
will  issue  to  compel  execution  of  a  contract  —  Laws  of  188"),  chapter  252  — 
When  governor  of  state  may  sign  petition — Lot  owners  may  petition  by 
attorney. 

When  a  law  for  repaying  a  street  has  been  duly  passed,  proposals  to  do 
the  work  invited,  bids  received,  and  by  resolution  of  the  contracting 
board  of  a  city  the  contract  let  to  the  lowest  bidder,  the  proposer  has  a 
right  to  have  the  proper  contract  written  out  in  accordance  with  his  bid 
so  accepted,  and  the  board  has  no  right  to  rescind  the  resolution  award- 
ing the  contract.  A  mandamus  will  issue  to  compel  the  execution  of 
the  proper  contract  by  the  city. 

Lot  owners  may  petition  a  common  council  for  a  street  improvement  by 
attorney,  and  this,  although  the  phrase  "  or  their  duly  authorized  attor- 
neys,'f  is  omitted  in  the  section  under  which  petition  is  made,  although 
the  phrase  is  to  be  found  in  the  preceding  section.  The  want  of  power 
of  the  attorney  to  sign  is  not  presumed,  but  must  be  proved  by  those 
who  attack  the  petition. 

Under  chapter  252  of  the  Laws  of  1885,  the  governor  of  the  state  may  sign 
any  petition  required  by  law  to  be  made  for  the  improvement  of  streets 
in  cities  whenever  the  land  owned  by  the  state  fronts  on  the  street  to  be 
unproved.  It  is  immaterial  that  the  state  does  not  appear  on  the  tax- 
rolls  of  the  city. 

The  legislature  has  power  to  make  the  certificate  of  the  city  surveyor 
and  engineer  of  a  city  conclusive  evidence  that  the  required  number  of 
feet  are  duly  represented  on  a  petition  for  a  street  improvement. 

Albany  Special  Term,  Auguety  1885. 

Motion  for  a  mandamus, 

L.  G.  Hvm^  for  plaintiff. 

8.  W.  Bosendale,  corporation  counsel,  for  defendants. 

Peckham,  J.  —  The  parties  to  this  controversy  waive  all 
technical  objections  to  the  hearing  of  the  matter,  and  mutu- 
ally desire  a  decision  upon  the  merits  of  the  case,  which  will 
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involve  a  judicial  construction  of  the  meaning  of  some  por- 
tions of  the  city  charter,  and  'of  the  act  {chap.  252  of  the 
Laws  of  1885)  entitled  "  An  act  relating  to  improvements 
,  in  streets  fronting  real  estate,  the  title  to  which  is  vested  in 
the  people  of  the  state  or  any  department  of  the  state 
government." 

The  facts  of  the  case  are  substantially  stated  in  the  affidavit 
of  Mr.  Holler,  the  relator,  and  it  is  upon  such  statement  that 
the  court  bases  its  decision  herein,  not  regarding  any  state- 
ment of  a  mere  conclusion  of  law,  however. 

The  counsel  for  the  defendants  interposes  several  objec- 
tions to  the  granting  of  the  writ,  which  will  be  noticed  a* 
'  follows: 

First.  The  defendants  claim  a  right  to  rescind  the  resolu 
tion  amending  the  contract  to  the  relator.  The  common 
council  passed  the  law  for  the  repaving  of  the  street  in 
question,  and  directed  the  defendants  to  carry  the  same  out 
by  advertising  in  the  manner  -provided  for  by  the  charter, 
which  also  provides  that  the  contract  shall  be  let  to  the  lowest 
bidder. 

The  common  council  is  the  body  which  originates  the  pro- 
ceeding (after  a  proper  petition  has  been  presented  to  it),  by 
passing  a  law  or  ordinance  for  the  repaving  of  the  street. 
This  power  is  specially  given  to  that  body  {Charter? 
p.  47,  sec.  25).  The  defendants,  when  such  a  law  has  beet 
passed,  are  clothed  with  the  power  of  carrying  out  the  same, 
and  by  the  statute  are  directed  to  issue  proposals  for  the  con- 
tract, which,  as  I  have  already  said,  they  must  let  to  ihe 
lowest  bidder  {charter  ,\  pp.  87,  88,  sees.  3,  4,  5) ;  when  a  law 
for  repaving  has  been  passed  and  proposals  issued,  bids 
received,  and,  by  resolution  of  the  board,  the  contract  let  to 
the  lowest  bidder,  he  then  has  a  right  to  go  on  and  have  the 
proper  written  contract  made  out  in  accordance  with  his  bid 
80  accepted,  and  the  board  has  no  right  to  rescind  the  resolu- 

*Chap.  298,  Laws  of  1888  ;  1  8.  L.,  p.  350,  sec.  35. 
fChap.  298,  Laws  of  1883  ;  1  8.  L.,  p.  883,  sec.  5. 
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tion  awarding  the  contract,  provided  the  law  has  been 
fulfilled  and  its  terms  complied  with.  If,  therefore,  the 
other  objections  raised  by  defendants  are  not  tenable,  the 
relator  has  a  vested  right  to  the  contract,  and  the  defendants 
cannot  deprive  him  of  it  by  assuming  to,  rescind  the  resolu- 
tion which  awarded  it  to  him,  he  being  the  lowest  bidder. 

Second.  It  is  also  objected  that  the  certificate  of  the  engineer 
is  not  sufficient,  in  that  it  speaks  of  the  petitioners  or  their 
attorneys  having  signed  to  the  requisite  amount,  and  that  the 
statute  does  not  provide  for  a  signature  by  attorney. 

There  is  nothing  in  the  objection.  It  is  one  of  the  most 
familiar  maxims  of  the  law,  that  what  a  man  does  by  his  agent 
he  does  himself.  It  is  true  that  section  30  of  the  charter,*  at 
page  49,  speaks  of  the  petition  being  signed  by  one  or  more 
persons,  and  leaves  out  the  phrase  u  or  their  duly  authorized 
attorneys,"  which  phrase  is  to  be  found  in  the  section  imme- 
diately preceding.  But  the  omission  is  wholly  immaterial. 
The  signature  of  the  attorney  (being  authorized)  is  as  valid  as 
though  made  by  the  owner  himself,  and  it  would  require 
affirmative  words  in  the  statute  taking  away  the  power  to  sign 
by  attorney  before  said  signing  would  be  illegal.  If  the 
people  signing  as  attorneys  were  not  in  fact  authorized  to 
sign,  such  want  of  power  is  not  to  be  presumed,  but  must  be 
proved  by  those  who  attack  the  petition  as  invalid.  The 
general  railroad  act  provides  for  the  articles  of  association 
being  signed  by  twenty-five  or  more  persons.  Yet  it  has  been 
held  that  signatures  of  attorneys  are  valid  (if  duly  authorized), 
and  there  is  no  presumption  of  a  want  of  such  authority,  but, 
on  the  contrary,  those  who  attack  the  signatures  as  illegal 
mnet  show  that  they  were  unauthorized  (In  re  N.  Y.,  L.  and 
W.  R.  R.  Co.,  to  acquire  lands,  21  Week.  Dig.,  437,  Gt.  of 
App.).  But  in  this  special  case  it  is  stated,  and  I  believe 
uncontradicted,  that  there  is  enough  land  represented  on  the 
petition  without  counting  the  signatures  by  attorney,  provided 
the  land  owned  by  the  state,  and  which  is  signed  for  by  the 

*Cbap.  398,  Laws  of  1888;  1  S.  L.,  p.  801,  sec.  80. 
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governor,  should  be  counted,  and  as  there  is  not  enough  in 
any  event  if  the  state  land  be  excluded  from  the  count,  the 
point  is  of  not  much  practical  importance. 

Thwd.  It  is  claimed  that  the  signature  of  the  governor,  for 
the  land  owned  by  the  state,  and  fronting  on  the  street,  is  not 
to  be  taken  or  counted,  because  the  land  owned  by  the  state 
does  not  legally  appear  upon  the  tax-roll,  and  it  is  farther 
contended  that  there  must  be  a  petition  signed  by  the  owners 
of  a  certain  proportion  of  the  land  appearing  upon  such,  and 
that  if  the  land  owned  by  the  state  be  not  counted,  the  peti- 
tion has  not  enough  signers  upon  it.  The  last  statement  of 
fact  is  conceded,  while  the  validity  of  the  rest  of  the  claim  is 
denied.  It  is  a  fact  of  which  the  courts  will  take  notice  that 
many  charters  of  municipal  corporations  in  this  state  provide 
for  a  petition  to  the  common  council,  board  of  trustees,  or 
other  governing  body  for  any  improvements  of  streets,  which 
petition  must  be  signed  by  some  proportion  of  owners  of  the 
property  fronting  the  streets  before  any  action  looking  to  such 
improvement  can  be  taken.  The  state  owns  lands  in  many  of 
our  cities  and  villages,  and  is  continually  acquiring  more  for 
arsenal  and  other  purposes,  and  the  want  of  power  in  some 
one  to  represent  this  ownership  of  the  state  would  make  and 
has  naturally  made  itself  felt,  particularly  since  the  state  is 
assessed  for  improvements  of  such  a  nature  like  any  other 
owner,  unless  specially  exempted  therefrom  (Hassan  agt.  City 
of  Rochester,  67  JUT.  T.,  528). 

Under  such  circumstances  the  legislature  passed  the  act 
(chop.  252  of  1885)  already  referred  to.  It  provides  that  the 
governor  may  sign  any  petition  required  by  law  to  be  made  for 
the  improvement  of  any  street  by,  among  other  things,  repav- 
ing,  etc.,  whenever  the  land  owned  by  the  state  fronts  on  such 
street.  But  it  is  said  the  land  of  the  state  does  not  appear 
on  the  tax  roll,  and  it  is  only  of  land  appearing  on  such  roll 
that  the  owners  of  a  certain  proportion  of  the  same  can  bind 
the  rest  of  the  expenses  of  the  improvement.  The  answer  isT 
if  such  were  the  law,  it  is  now,  in  effect,  amended,  for  it  now 
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permits  the  governor  to  sign  any  petition  required  by  law,  and 
if  the  law  in  Albany  has  heretofore  required  a  petition  to  bo 
signed  by  a  certain  proportion  of  owners  of  land  appearing  on 
the  tax  rolls,  the  law  now  says  that  sach  a  petition  may  be 
signed  by  the  governor,  provided  the  land  owned  by  the  state 
fronts  on  the  street  to  be  improved,  and  it  may  be  signed  by 
him,  it  of  course  means  that  the  signature  is  to  count  for  the 
number  of  feet  owned  by  the  state  fronting  on  the  street. 

The  object  of  the  act  is  plain,  and  that  is  to  permit  the 
governor  to  sign  any  petition  for  the  improvement  of  a  street 
on  account  of  the  ownership  by  the  state  of  any  land  fronting 
on  the  street,  in  the  same  manner  and  with  the  like  effect  as  if 
the  land,  were  owned  by  a  private  individual,  and  to  that  extent 
the  law  is  to  be  regarded  as  in  effect  an  amendment  to  every 
charter  in  the  state,  where,  without  such  act,  the  governor 
conld  not  sign  in  behalf  of  the  state.  It  might,  with  the  same* 
force,  be  claimed  that  the  signature  of  the  mayor,  under  sec- 
tion 3  i  of  the  charter  *  (page  49),  for  the  land  owned  by  the 
city  cannot  be  counted,  because  the  land  does  not  appear  on 
the  tax  rolls.  In  such  case  the  legislature  has  made  another 
and  special  provision,  so  that  for  land  owned  by  the  city  the 
mayor  can  sign,  although  the  land  does  not  appear  on  the  tax 
rolls,  and  for  lands  owned  by  the  state  the  governor  can  sign, 
and  such  land  must  in  both  cases  be  counted.  I  have  no 
doubt  the  act  of  1885  applies  to  the  city  of  Albany  to  the 
same  extent  as  if  the  statute  contained  the  words,  "  This  act 
shall  apply  to  the  city  of  Albany." 

Fourth.  But  even  if  the  statute  did  not  apply,  the  certifi- 
cate of  the  city  engineer  that  there  had  been  secured  the 
requisite  number  of  feet,  is  made  by  the  charter  conclusive 
evidence.  This  the  legislature  had  undoubted  power  to  do. 
There  is  no  allegation  of  fraud  on  the  part  of  the  officer 
making  such  certificate,  and  in  the  absence  of  all  fraud,  the 

certificate  must  govern,  the  legislature  had  power  to  provide 

*■ 

•Chap.  398,  Laws  of  1888;  1  &  L.,  p.  861,  sec.  83. 
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for  a  repaving  by  the  direction  of  the  common  council,  when- 
ever in  its  judgment,  it  might  be  expedient,  without  providing 
for  the  necessity  of  a  petition,  or  setting  up  any  condition 
other  than  the  unlimited  discretion  of  the  common  counciL 
Instead  of  permitting  the  common  council  to  exercise  any 
such  power,  it  provides  in  the  charter  in  question  that  it  shall 
be  exercised  only  upon  a  petition,  <fec,  of  owners,  and  that  a 
requisite  number  of  owuers  have  signed  is  to  be  proved  by  the 
certificate  of  the  engineer,  and  such  certificate  is  by  the  very 
terms  of  the  statute  conclusive  evidence  of  the  fact,  in  the 
absence  of  fraud  at  any  rate.  I  hold  the  terms  of  the  statute 
under  such  certificate  conclusive,  and  that  the  law  is  a  valid  and 
constitutional  exercise  of  legislative  power. 

This  covers  the  points  made  by  defendants.  None  of  them 
are  tenable,  and  the  mandamus  should  issue;  but  as  the 
defendants  are  public  officers  acting  in  good  faith,  no  costs 
are  awarded  against  them. 


SUPREME  COURT. 
Ward  agt.  Comegys  et  al. 

Defense —  Counter-claim  — Answer  —  Reply— Distinction  between  defense  and 
counter-claim  —  When  reply  to  answer  not  allowed. 

As  a  distinction  exists  between  a  defense  and  a  counter-claim,  when  the 
defense  is  intended  as  a  counter-claim  it  should  be  explicitly  stated  in 
the  answer,  so  as  to  advise  the  opposite  party,  and  in  the  absence  of 
such  an  allegation,  especially  when  the  party  defines  and  characterize! 
his  answer  as  a  defense,  and  it  is  uncertain  whether  a  counter-claim  & 
intended,  such  party  is  not  in  a  position  to  insist  that  he  has  actaaDj 
set  up  a  counter  claim,  and  the  answer  should  be  construed  and  con- 
sidered a  defense, 

A  counter-claim  must  contain  the  substance  necessary  to  sustain  an  action 
on  behalf  of  the  defendant  against  the  plaintiff  if  the  plainOft  nad  not 
sued  the  defendant 
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A  plaintiff  is  not  entitled  to  serve  a  reply  set  up  in  the  answer  where  it  is 
apparent  that  the  whole  object  and  scope  of  the  defense  to  which  it 
is  sought  to  reply  is  to  showjthat  some  party  other  than  the  plaintiff  should 
have  brought  the  action.  The  remedy,  in  such  case,  would  seem  to  be 
a  motion  to  strike  out 

Special  Term,  October.  1885. 

Lawrence,  «/.  —  This  is  a  motion  by  the  defendant  Riggs 
to  strike  out  a  reply  served  by  the  plaintiff  to  his  answer,  on 
the  ground  that  the  defenses  in  the  answer  to  which  the  reply 
is  interposed  do  not  constitute  a  counter-claim,  and  that  the 
court  has  not  directed  a  reply  to  be  served.  In  the  answer, 
none  of  the  matters  which  are  set  up  as  defenses  are  charac- 
terized as  counter-claims,  but  in  each  and  every  instance  it  is 
alleged  that  such  matters  are  pleaded  as  a  separate  and  dis- 
tinct defense.  In  the  case  of  the  Equitable  Life  Assurance 
Society  agt.  Cuyler  (75  If.  T.y  511),  the  courts  say:  "The 
answer  purports  to  set  up  a  defense  merely  and  so  expressly 
states,  and  it  is  not  claimed  therein  that  it  was  such  counter- 
claim. Had  the  answer  advised  the  plaintiff  that  a  counter- 
claim was  intended  to  be  set  up,  a  reply  would  no  doubt  have 
been  served,  or  at  least  the  plaintiff  would  have  been 
informed  of  the  nature  of  the  pleading.  We  think  that  no 
reply  was  required,  for  the  reason  that  no  counter-claim  was 
actually  interposed  by  the  answer.  As  a  distinction  exists 
between  a  defense  and  a  counter-claim,  when  the  defense  is 
intended  as  a  counter-claim  it  should  be  explicitly  stated  in 
the  answer,  so  as  to  advise  the  opposite  party,  and  in  the 
absence  of  such  an  allegation,  especially  when  the  party 
defines  and  characterizes  his  answer  as  a  defense,  and  it  is 
uncertain  whether  a  counter-claim  is  intended,  such  party  is 
not  in  a  position  to  insist  that  he  has  actually  set  up  a  counter- 
claim, and  the  answer  should  be  construed  and  considered  as 
a  defense.  The  defendant  is  bound  by  his  own  definition  of 
the  answer  and  cannot,  at  his  own  volition,  change  the  nature 
of  the  pleading  which  he  has  characterized,  and  by  so  doing 
may  have  misled  the  plaintiff"  {Citing  Bates  agt.  BosekranSy 
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4  AM.  [K  &],  276 ;  37  N.  Y.9  409 ;  Wright  agt.  DdajM, 
25  ttfL,  —  ;  Burke  agt.  Thome,  44  J5arJ.,  363).  Tested  by  the 
principles  enunciated  by  the  court  of  appeals  in  that  case,  it 
is  quite  apparent  that  the  defendant  in  this  action  could  not, 
at  the  trial,  claim  that  any  of  the  matters  set  forth  in  his 
answer  constitutes  a  counter-claim,  inasmuch  as  he  has 
.characterized  them  as  distinct  defenses.  Besides,  it  will  be 
observed  that  the  defendant,  in  his  answer,  asks  for  no  affirma- 
tive relief.  But,  independently  of  the  fact  that  the  defendant 
is,  by  his  characterization  of  the  answer,  estopped  from  claim- 
ing that  it  contains  a  counter-claim,  it  is  obvious  to  my  mind 
that  the  matter  to  which  the  plaintiff  has  replied  does  not 
constitute  a  counter-claim.  In  Vdssear  agt.  Livingston  (3 
Kern.,  249,  252),  it  was  held  that  a  counter-claim  which 
requires  a  reply  to  pnt  it  in  issue  must  contain  in  substance  a 
cause  of  action  in  favor  of  the  defendant  against  the  plaintiff. 
The  court  say,  at  page  252 :  "  A  counter-claim  must  contain 
the  substance  necessary  to  sustain  an  action  on  behalf  of  the 
•defendant  against  the  plaintiff  if  the  plaintiff  had  not  sued  the 
defendant."  If  we  turn  to  the  second  defense  in  the  answer 
it  will  be  found  that,  while  the  defendant  alleges  that  in  case 
of  unnecessary  delay  on  the  part  of  the  plaintiff  to  complete 
the  work,  or  failure  to  complete  it  by  the  time  specified  in 
the  contract,  the  defendants  were  to  take  charge  of  the  work 
and  charge  the  increased  cost  or  damage  to  the  plaintiff,  to  be 
taken  out  of  any  money  already  earned,  or  to  be  received  by 
the  plaintiff,  and  that  both  of  the  contingencies  having 
occurred,  the  work  was  thrown  upon  the  hands  of  the 
defendants,  and  that  thereupon  the  plaintiff  being  unable  to 
continue  the  work,  on  or  about  September  1,  1883  (long  after 
the  day  he  wasr  by  the  contract,  to  complete  the  work), 
assigned  all  his  rights,  whatever  they  were,  to  John  W. 
Rutherford,  whereby  whatever  claim,  if  any,  the  plaintiff 
possessed  under  said  contract,  was  assigned  to  said  Kuther- 
ford  and  is  vested  in  the  hands  of  the  said  assignee,  the 
defendant  Riggs  nowhere  claims  that  he  has  been  obliged  to 
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expend  money  in  excess  of  the  amount  which  had  become 
due  to  the  plaintiff.  Indeed,  it  is  quite  apparent  that  the 
whole  object  and  scope  of  the  second  defense  to  which  it  is 
sought  to  reply,  is  to  show  that  Rutherford,  and  not  the 
plaintiff,  is  the  party  who  should  have  brought  this  action. 
I  am  therefore  of  the  opinion  that  the  plaintiff  was  not 
entitled  to  serve  a  reply  in  this  case.  The  remedy  seems  to 
be  a  motion  to  strike  it  out  (See  Devdin  agt.  Bevins,  22 
Sow.  Pr.9  290 ;  Dillon  agt.  Sixth  Avenue  R.  R.  Co.,  46 
Supr.  Ct.y  j>.  21). 
Motion  granted,  with  ten  dollars  costs. 


COUNTY  COURT. 
In  the  Matter  of  the  General  Assignment  of  John  F.  Smyth. 

Alignment — What  passes  by  general  assignment — Stock  exchange — Pledger 
and  pledgee— When  relation  exists  between  stock-broker  and  customer — 
Trust  funds  do  not  pass  to  an  assignee  —  Rules  for  tracing  them. 

Stock  purchased  on  margin  by  a  stock-broker  for  a  customer,  becomes  the 
property  of  the  customer,  as  between  them  the  relation  of  pledgor  and 
pledgee  is  created  and  exists,  and  upon  payment  of  the  amount  due  the 
customer  becomes  entitled  to  the  possession  of  the  stock. 

Nothing  passes  by  a  general  assignment  except  the  interest  of  the  assignor, 
and  if  any  of  the  assigned  property  is  freighted  with  equities  the 
assignee  must  recognize  the  same. 

Trust  funds  do  not  pass  to  an  assignee  of  an  insolvent,  and  they  may  be 
followed  into  the  hands  of  such  assignee  for  the  benefit  of  the  cestui  que 
trust 

Funds  wrongfully  appropriated  may  be  followed  into  any  property  the 
wrong-doer  may  have  invested  them. 

Rules  stated  for  tracing  trust  funds. 

If  the  fund  in  the  hands  of  an  assignee  of  an  insolvent  has  been  increased 
by  reason  of  an  appropriation  by  other  parties  having  a  lien  upon  both, 
of  one  of  two  classes  of  securities,  the  assignee  is  liable  to  the  claimant 
whose  property  was  appropriated  to  the  extent  of  the  increase.  General 
creditors  cannot  get  on  an  equality  with  those  having  superior  claims 
through  any  action  of  a  prior  lienee. 
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Under  the  rules  of  the  New  York  Stock  Exchange,  when  a  member 
assigns,  all  securities  held  by  other  members  of  the  exchange  for  indebt- 
edness to  them  of  the  member  failing,  may  be  sold  at  once  and  without 
notice,  and  all  members  have  a  lien  upon  the  seat  in  said  exchange  of 
any  member  indebted  to  them  for  the  amount  of  the  indebtedness. 

8.,  of  Albany,  N.  Y.,  a  stock-broker  and  a  member  of  the  New  York  Stock 
Exchange,  assigned.  His  New  York  correspondents  were  H.  B.  &  Co. 
He  bought  all  stock  and  bonds  for  his  customers  through  them.  They 
held  bonds  belonging  to  the  customers  of  S. ,  and  also  stock  bought  on 
margin.  H.  B.  &  Co. ,  knew  no  one  in  their  transactions  but  S.  H.  B. 
&  Co.,  immediately  after  the  failure  of  S.,  sold  the  stock  and  bonds  of 
the  customers  of  S.  and  applied  the  proceeds  on  their  claim  against  S., 
and  the  assignee  afterwards  selling  the  seat,  paid  H.  B.  &  Co.,  the 
balance  due  them,  retaining  the  remainder  thereof. 

Held,  that  the  owners  of  the  stock  and  bonds  so  sold,  had  a  claim  superior 
to  the  general  creditors  of  S.,  and  were  entitled  to  have  their  several 
interests  allowed  out  of  the  moneys  in  the  hands  of  the  assignee,  arising 
from  the  sale  of  the  seat  in  said  exchange. 

Albany,  September,  1885. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Hamilton   Harris,  William   P.    Rudd,  W.   C.  McHarg, 
Mead  <&  Hatt,  Hungerford  <&  Rotating,  for  claimants. 

D.  C.  Herrich,  for  assignee. 

Nott,  C.  J.  — On  the  final  accounting  herein,  a  controversy 
has  arisen  as  to  the  rights  of  certain  claimants  to  the  avails  of 
certain  negotiable  bonds  and  stock  that  were  in  the  hands  of 
the  assignor,  before  the  assignment,  and  sold  afterwards ;  all 
the  parties  in  interest  have  signed  a  full  statement  of  the  facts, 
submitting  their  rights  to  the  determination  of  the  court. 

John  F.  Smyth,  on  the  9th  day  of  May,  1884,  executed  a 
general  assignment  for  the  benefit  of  his  creditors,  to  John  C. 
Connor.  He  was  engaged,  at  that  time,  in  business  in  Albany, 
as  a  stock-broker,  being  a  member  and  having  a  seat  in  the 
Xew  York  Stock  Exchange.  By  the  rules  of  the  exchange, 
when  a  member  assigns,  all  securities  held  by  other  members 
of  said  exchange  for  indebtedness  to  them  of  the  member  fail- 


HOWAKD'g  PRACTICE  REPORT&  488 

Matter  of  Smyth. 

ing,  may  be  sold  at  once  and  without  notice,  and  all  members 
have  a  lien  upon  the  seat  or  membership  in  said  exchange 
of  any  member  indebted  to  them,  for  the  amount  of  such 
indebtedness.  Smyth's  New  York  correspondents  were  Hotch- 
kiss, Burnham  &  Co.,  stock-brokers,  who  were  members  of  said 
exchange.  Hotchkiss,  Burnham  &  Co.,  were  to  purchase,  pay 
for  and  carry  for  said  Smyth  and  sell  on  his  order,  such  stock 
as  Smyth  directed,  he  to  keep  on  deposit  with  them,  a  margin 
in  cash  or  securities  of  ten  per  cent,  of  the  par  value  of  the 
stock  purchased. v  The  accounts  between  Hotchkiss,  Burnham 
&  Co.  and  Smyth,  charged  him  with  the  amount  paid  by 
them  for  stock,  and  credited  him  with  proceeds  of  sales  and 
margins  paid  in  cash  or  securities  deposited.  Hotchkiss, 
Burnham  &  Co.  knew  no  party  in  any  transaction  except 
Smyth.  The  certificate  or  scrip  of  stock  remained  with 
Hotchkiss,  Burnham  &  Co.,  and  if  any  dividend  was  declared 
thereon,  the  same  was  received  by  Hotchkiss,  Burnham  &  Co., 
and  credited  to  Smyth  in  his  account,  and  he  in  turn  credited 
his  customers.  If  any  of  Smyth's  customers  desired  the  scrip, 
he  was  entitled  to  it  on  payment  of  its  full  price.v 

When  Smyth's  assignment  was  announced,  Hotchkiss,  Burn- 
ham &  Co.  sold  all  the  stock  and  securities  held  by  them  on 
Smyth's  account,  and  after  crediting  them  with  the  avails 
thereof,  he  still  owed  them  $14,148.32.  Subsequently,  Smyth's 
assignee  sold  Smyth's  seat  in  the  stock  exchange,  for  the  sum 
of  $23,500.  Out  of  this  sum,  Hotchkiss,  Burnham  &  Co. 
were  paid  the  balance  due  them,  the  residue  was  retained  by 
the  assignee.  Does  this  residue  go  to  the  creditors,  or  is  it 
impressed  with  superior  claims  of  others?  To  determine  this 
a  statement  of  the  position  of  the  claimants  must  be  made. 

George  W.  Enowlton  bought  stock  of  Smyth,  at  various  time*, 
but  closed  his  account,  paying  on  March  7,  1884,  a  balance 
due  Smyth  of  $565.33.  Instead  of  depositing  with  Smyth 
the  usual  margin,  Knowlton  left  with  Smyth  a  negotiable 
bond,  par  value,  of  $1,000.  Smyth  sent  this  bond,  without 
notice  to  Knowlton,  to  Hotchkiss,  Burnham  &  Co.,  and  he 
Vol.  II         55 
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was  credited  with  this  amount  by  them.  Shortly  after, 
March  seventh,  Knowlton  requested  Smyth  to  sell  the  bond  at 
a  price  not  less  than  115J;  after  Smyth's  assignment,  Knowl- 
ton had  an  interview  with  the  assignee  and  asked  where  said 
bond  could  be  found.  Being  told  where  it  was,  Knowlton 
demanded  its  return  to  him  from  Hotchkiss,  Burnham  &  Co , 
who,  however,  sold  it  for  $1,100,  giving  credit  to  Smyth  for 
the  amount  thereof. 

William  P.  Rudd  had  dealings  with  Smyth,  and  in  a  stock 
transaction,  Rudd  became  entitled  to  give  scrip  negotiable 
bonds,  which  were  held  by  Smyth  for  6ale,  as  Rudd  might 
direct.  These  bonds  were  delivered  by  Smyth  to  Hotchkiss, 
Burnham  &  Co.,  who  sold  them  after  the  assignment,  credit- 
ing the  avails  thereof  to  Smyth's  account  with  them. 

William  C.  McHarg,  John  G.  Campbell,  Joseph  D.  Craig, 
John  C.  Connor  and  James  Middleton,  had  severally  dealt 
with  Smyth,  buying  stocks  on  margin,  and  claim  that  their 
stock  having  been  sold  after  the  assignment  by  Hotchkiss, 
.burnham  &  Co.,  they  each  have  a  claim  for  the  amount  that 
should  have  come  to  them  out  of  the  transaction  if  Smyth  had 
continued  in  business  and  fulfilling  his  business  engagements. 

From  the  foregoing  statement,  it  appears  that  Hotchkiss, 
Burnham  &  Co.  had  a  lien  upon  and  the  right  of  sale  of  two 
distinct  classes  of  securities ;  one  of  which  belonged  to  Smyth 
himself,  his  seat  in  the  exchange,  the  other  was  the  securities 
held  for  margin,  among  which  were  those  above  stated.  They 
sold  the  latter,  thus  freeing  to  a  considerable  extent,  their  lien 
upon  the  seat  in  the  exchange. 

The  bonds  of  Knowlton  and  Rudd  continued  to  be  their 
property,  Smyth  was  a  mere  bailee  for  hire ;  he  had  no  charge 
against  them  or  lien  of  any  kind  at  the  time  of  his  failare, 
and  if  the  bonds  were  in  the  actual  custody  of  the  assignee, 
trover  or  replevin  would  lie  therefor.  And  so  as  to  the  stock 
of  McHarg  and  others,  the  title  to  which  passed  to  them  as 
against  Smyth,  and  the  relation  of  pledgor  and  pledgee  was 
created  and  existed  (Markham  agt.  Javdon,  41  N.  F.,  236 , 
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ifafe*  agt.  Drake,  53  iT.  J7.,  211),  and  upon  payment  of  the 
amount  due  beyond  the  margin,  the  pledgor  would  be  entitled 
to  the  possession  of  the  stock  (  Wheeler  agt.  Newbovld,  16 
N.  Y,  398 ;  Wilson  agt.  Little,  2  N.  Y.,  443).  This  would 
have  been  the  legal  position  of  the  several  parties,  had  not 
the  property  been  hypothecated  to  Hotchkiss,  Burnham,  & 
Co.  Do  the  sales  therefor  made  by  Hotchkiss,  Burnham,  & 
Co.,  extinguish  the  rights  of  these  parties,  or  can  they  now  be 
accorded  any  better  position  than  the  general  creditors  ?  It 
would  be  very  unreasonable  to  hold  that  the  sales  did  extin- 
guish those  rights,  and  to  deny  to  these  claimants  any  relief. 
Nothing  passed  by  the  assignment,  except  the  property  of  the 
assignor,  and  if  any  property  was  freighted  with  equities  the 
assignee  should  recognize  the  same  (Dos  Passos  on  Stock 
Brokers  amd  Stock  Exchanges,  162,  163). 

In  Haggerty  agt.  Duane(l  Paige  Oh.,  231),  an  assignee  for 
benefit  of  creditors  sold  property,  title  to  which  was  contracted 
for,  but  had  not  passed  and  remained  in  the  assignor's  vendor. 
Chancellor  Walworth  directed  the  money  arising  from  that  sale 
to  be  paid  into  court  by  the  assignee  until  the  question  of  title 
was  settled.  In  Kip  agt.  Bank  of  New  York  (10  Johns.,  63), 
it  was  held  that  under  the  assignment  of  an  insolvent,  no 
other  estate  vests  in  the  assignee  than  that  ol  which  the 
insolvent  had  the  legal  or  equitable  title,  and  that  property 
held  in  trust  by  the  assignor  did  not  pass,  and  if  sold  by  the 
assignee,  the  proceeds  might  be  traced  for  the  benefit  of  the 
cestui  que  trust.  The  difficulty  of  tracing  the  fund  suggested 
by  the  court  in  that  case  is  admirably  explained  in  the  rules 
given  in  the  note  to  Hooley  agt.  Gieve  (9  Abb.  N.  C,  41),  as 
follows :     "  1.  "Where  trust  monevs  have  lost  their  individu- 

4/ 

ality,  by  being  commingled  with  other  moneys  or  turned  into 
other  property,  equity  may  establish  a  charge  on  the  entire 
fund  in  favor  of  the  cestui  que  t?*ust  to  the  extent  to  which 
ihat  can  be  done  without  injustice  to  those  having  other 
equities  in  the  fund.  2.  In  doing  this,  it  may  trace  the 
moneys  by  all  the  means  that  book-keeping  and  an  equitable 
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application  of  payments  afford,  bo  as  to  fasten  on  the  resulting 
fund  a  charg^  or  lien  for  the  amount  divested  so  far  as  the 
fund  can  justly  be  subjected  to  the  trust,  but  no  further" 
(p.  41).  If  the  bonds  and  stock  had  been  sold  by  Smyth  prior 
to  the  assignment  and  the  proceeds  mingled  with  his  other 
ftmds,  the  case  of  Minds  Trust  and  Savings  Bank  agt. 
First  National  Bank  (15  Federal  Rep.,  858),  would  apply. 
The  general  rule  that  funds  wrongfully  appropriated  may  be 
followed  into  other  hands  and  reach  the  property  into  which 
it  has  been  invested  is  well  established  (Pleasant  Valley  agt. 
Calvin,  13  iT.  W.  Rep.,  80;  Bank  agt.  SimonUm,  14  Rep^ 
315;  Southpark  Camn.  agt.  Kerr,  13  Federal  Repn  502; 
Ferris  agt.  Van  Veehten,  73  N.  Y.,  113). 

The  rights  and  interests  of  Hotchkiss,  Burnham  &  Co. 
could  have  been  fully  protected  by  the  sale  of  the  seat  in  the 
exchange,  and  it  cannot  be  that  the  rights  of  the  claimants 
here  can  depend  upon  the  notion  of  the  New. York  brokers 
in  choosing  to  sell  their  negotiable  collaterals  rather  than  the 
property  which  was  impressed  with  no  equity,  but  was  com- 
mon to  all  the  creditors  of  the  assignor.  The  law  will  not 
permit  Hotchkiss,  Burnham  &  Co.  to  act  as  an  arbiter  and 
make  such  an  appropriation  of  securities  as  suit  them  (  Waller 
agt.  Lacy,  1  Man.  eft  Or.,  54). 

It  is  true  that  the  proceeds  of  the  bonds  and  stocks  in  ques- 
tion never  came  into  the  hands  of  the  assignee,  as  they  had  been 
used  to  extinguish  a  debt  of  the  assignor,  which  was  secured  as 
well  by  a  property  to  which  the  general  creditors  of  the  insolv- 
ent had  an  unquestioned  right.  It  is  indisputable,  therefore, 
that  the  funds  in  the  hands  of  the  assignee  have  been  increased 
at  the  expense  of  the  claimants,  and,  under  those  circumstances, 
I  think  the  rights  of  the  claimants  are  impressed  upon  the 
funds  so  received  by  the  assignee  (Alston  agt  Holland-,  4 
Chy .  App.  Cases,  168;  Taylor  agt.  Plumer,  3  Mavle  <£  Sdwyr^ 
562 ;  Broadbent  agt.  Barlow,  3  De  Oex,  Fisher  dh  Jones,  570). 
And  we  have  the  high  authority  of  lord  Ellenbobough,  who 
says :  "And,  indeed,  upon  a  view  of  the  authorities,  it  should 
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seem  that  if  the  property  in  the  original  state  and  form  was 
covered  with  a  trust  in  favor  of  the  principal,  no  change  of 
that  state  or  form  can  divest  it  of  such  trust,  or  give  the  factor, 
or  those  who  represent  him  in  right,  any  other  more  valid 
claim,  in  respect  to  it,  than  they  respectively  had  before  such 
change.  The  difficulty  of  tracing  property,  which  arises  in 
such  a  case,  is  a  difficulty  of  fact  and  not  of  law." 

Under  the  heading  of  "marshaling  of  securities,"  Mr. 
justice  Story  says :  "  The  general  principle  is  that  if  one  party 
nas  a  lien  on  or  interest  in  two  funds,  for  a  debt,  and  another 
party  has  a  lien  on  or  interest  in  one  only  of  the  funds,  for 
another  debt,  the  latter  has  a  right  in  equity  to  compel  the 
former  to  resort  to  the  other  fund  in  the  first  instance  for 
•utisfaction,  if  that  course  is  necessary  for  the  satisfaction  of 
the  claims  of  both  parties  wherever  it  will  trench  upon  the 
rights,  or  operate  to  the  prejudice  of  the  party  entitled  to  the 
double  fund"  (1  Story's  Ej.  Jur.  \YUh  ed.\  sec.  633). 

It  seems  to  be  clear  from  the  authorities  (many  of  which  I 
have  examined,  but  not  cited),  that  Knowlton  and  Rudd,  also 
McHarg,  Campbell,  Craig,  Connor  and  Middleton  have  rights 
and  interest  superior  to  the  general  creditors ;  they  did  not, 
as  did  the  general  creditors,  repose  upon  the  personal  respon- 
sibility of  the  assignor,  but  depended  upon  the  property  ia 
his  hands,  or  in  the  hands  of  his  brokers.  To  the  extent  of 
such  rights  and  interests  the  assignee  must  give  proper 
recognition. 

An  order  will  be  drawn  in  accordance  with  the  foregoing 
opinion.  If  the  parties  agree  on  the  form  thereof  it  will  be 
entered,  if  not,  any  party  may  have  the  same  settled  on  five 
days'  notice. 
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SUPREME  COURT. 
Mast  Abmttage  agt.  Thomas  Hoyle  et  al. 

Custody  of  miner  children—  Right  of  parents  to  dispose  of—  Laws  of  1871, 
chapter  82  —  Injunction  —  Action  wUl  lie  and  injunction  will  be  granted 
to  prevent  interference  with  the  person  to  whom  such  custody  has  been  gim. 

By  the  Revised  Statutes,  as  amended  by  chapter  82  of  Laws  of  1871,  % 
father  may  by  deed  or  last  will  duly  executed,  dispose  of  the  custody 
and  tuition  of  any  child  under  the  age  of  twenty-one  years  and  unmar- 
ried during  its  minority. 

Where  a  father  has  by  deed  duly  executed,  disposed  of  the  custody  and 
tuition  of  a  minor  child,  and  the  person  to  whom  such  disposition  has 
been  made  has  accepted  the  same;  an  action  will  lie  to  enforce  the 
rights  of  such  person,  and  an  injunction  will  be  granted  restraining  the 
interference  of  not  only  the  father,  but  of  all  persons  acting  under  him 
and  by  his  procurement,  with  the  rights  of  such  person  to  such  custody 
and  tuition  under  said  deed. 

The  injunction  in  such  actions  run  not  only  against  a  party,  but  also 
against  his  attorneys,  counselors,  agents,  &c. 

Cayuga  Special  Term,  July,  1885. 

Motion  for  injunction  pendente  lite, 

F.  D.  Wright,  for  plaintiff. 

jC.  J£.  Warren,  for  defendant. 

Angle,  e/.  —  The  principal  defendant,  Thomas  Hoyle,  with 
his  wife,  who  was  a  daughter  of  the  plaintiff,  on  the  5th  Dec- 
ember, 1883,  by  a  deed  duly  executed  by  them,  disposed  of 
the  custody  and  tuition  of  their  infant  daughter  Edith  Evelyn 
Hoyle  during  its  minority  to  the  plaintiff,  as  provided  by  the 
Revised  Statutes,  as  amended  by  chapter  32,  Laws  of  1871. 
This  deed  was  recorded  in  Cayuga  county  clerk's  office  on  the 
21st  day  of  July,  1884,  having  been  first  duly  acknowledged. 
At  the  time  of  the  execution  of  this  deed,  Mrs.  Hoyle  waa 
fatally  ill,  and  she  afterwards  died.  The  plaintiff  accepted 
the  custody  and  tuition  of  the  child  under  said  deed.    The 
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moving  papers  abundantly  establish  that  Thomas  Hoyle  and 
pereon8  acting  under  him  and  by  his  procurement,  interfere 
with  the  rights  of  the  plaintiff  to  such  custody  and  tuition,  and 
annoy  and  embarrass  hen  in  the  exercise  of  her  rights  under 
said  deed.  No  question  is  made  as  to  the  validity  of  the  deed 
and  it  is  valid  and  effectual  against  the  father  of  the  infant. 
The  action  is  to  enforce  the  rights  of  the  plaintiff  under  the 
deed  and  1o  compel  a  regard  for  these  rights  in  the  defendants. 

A  precedent  for  the  action  is  found  in  Swift  agt.  Swift  (34 
Beav.j  2fl6),  a  case  in  which  by  articles  of  separation  between 
husband  and  wife,  the  former  covenanted  that  their  ih  two 
children  should  at  all  times  thereafter  be  under  the  sole  care, 
management  and  protection  of  the  wife."  Afterwards  the 
husband  endeavored  forcibly,  but  ineffectually,  to  obtain  pos- 
session of  one  of  the  children,  in  consequence  of  which 
the  wife  commenced  an  action  praying  for  an  injunction  to 
restrain  the  husband  from  removing  from  or  prosecuting  any 
proceedings  to  obtain  the  children  from  her  custody,  or  inter- 
fering with  her  in  their  care,  management  and  protection, 
and  the  master  of  the  rolls  awarded  an  injunction. 

The  case  of  Swift  agt.  Swift  presented  other  features, 
among  which  was  the  principle  of  the  English  law  that  it  was 
against  public  policy  for  a  parent,  by  contract,  to  deprive 
himself  of  parental  authority  and  power;  but  that  case  is 
clearly  an  authority  under  our  statute  for  an  injunction  in  the 
present  case. 

There  is  nothing  in  the  papers  to  warrant  a  suspicion  that 
plaintiff's  contemplated  visit  to  England  is  in  bad  faith,  or 
with  intent  not  to  return  with  the  child ;  and  even  if  it  were 
so,  the  authorities  cited  by  plaintiff's  counsel  seem  to  hold 
that  she  has  the  right  to  change  the  domicile  of  the  child. 

It  was  strongly  urged  by  counsel  for  the  defendants  that  it 
would  be  an  unwarrantable  assumption   of   jurisdiction  to  ] 

restrain  attorneys  and  counselors  from  practicing  their  profes-  \ 

sion  by  taking  such  legal  proceedings,  by  habeas  corpus  or 
otherwise,  as  they  might  deem  proper  for  the  protection  of 
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the  rights  of  clients.  But  the  restraining  of  proceedings  at 
law  is  an  old  head  of  equity  jurisdiction,  and  in  such  actions 
the  injunctions  run,  not  only  against  a  party,  but  also  against 
his  attorneys,  counselor^,  agents,  &c. 

The  plaintiff  is  entitled  to  an  injunction  substantially  as 
prayed  for  in  the  complaint,  and  if  counsel  cannot  agree  upon 
the  form  it  will  be  settled  upon  notice  of  four  days. 

Ten  dollars  costs  of  motion  to  the  prevailing  party  in  the 
action,  to  abide  the  event.. 


SUPKEME  COURT. 


Peter  Bowe,  respondent,  agt.  The  United  States  Reflector 
Company  and  others,  impleaded,  <fcc,  appellants. 

Sheriff**  feu  —  Attachment—  Code  of  OtoU  Procedure,  motion  709,  declared 

unconstitutional. 

The  provision  of  section  709  of  the  Code  of  Civil  Procedure  permitting 
the  sheriff  to  hold  property  taken  under  an  attachment  after  the  war- 
rant of  attachment  has  been  vacated  on  the  application  of  defendant, 
until  his  costs  and  expenses  have  been  paid,  and  sell  it  for  their  pay- 
ment, is  unconstitutional,  as  being  in  effect  to  allow  him  to  hold  and 
dispose  of  the  property  of  one  party  to  pay  the  debt  exclusively  of 
another  {3ee  Hall  agt  United  States  Reflector  Company,  66  How.,  51). 

Urst  Department^  General  Term,  September,  1885. 

Before  Davis,  P.  «/*.,  Brady  amd  Daniels,  J  J. 

Appeal  from  an  interlocutory  judgment  overruling  demur- 
rer to  plaintiff's  complaint. 

Edward  P.  Wilder ',  for  appellants. 

Malcolm  Graham9  for  respondent. 

Daniels,  J. — The  object  of  this  action  is  to  obtain  a  judg- 
ment declaring  the  plaintiff,  as  late  sheriff,  to  have  a  lien  upon 
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certain  personal  property  for  his  fees,  disbursements  and 
expenses,  and  for  the  sale  of  the  property  to  satisfy  the  same. 
The  property  consists  of  a  stock  of  manufactured  articles  and 
other  things  seized  by  the  sheriff  under  an  attachment  issued 
in  favor  of  Bolton  Hall  and  others  against  The  United  States 
Reflector  Company. 

After  the  seizure  of  the  property  it  remained  in  the  posses- 
sion of  the  sheriff  until  on  or  about  the  5th  of  May,  1883, 
when  it  was  ordered  in  the  action  that  the  warrant  of  attach- 
ment be  vacated,  annuled  and  set  aside,  unless  the  plaintiffs 
should  increase  the  security  given  by  them  upon  the  attach- 
ment. They  failed  to  do  that,  and  "on  the  5th  of  June, 
1883,  it  was  ordered  that  said  attachment  be  vacated,  annulled 
and  set  aside/'  A  copy  of  this  order  was  served  upon  the 
plaintiffs,  with  notice  of  its  entry,  and  it  has  remained  in  force 
in  the  action  ever  since  that  time.  The  fees,  expenses  and 
disbursements  of  the  sheriff  under  the  attachment  were 
adjusted,  and  upon  the  sum  allowed  the  plaintiffs  paid  the 
sheriff  $3,740,  leaving  a  balance  still  unpaid  to  the  sheriff 
of  $5,429.78.  The  attached  property  has  remained  in  the 
possession  of  the  plaintiff,  notwithstanding  a  demand  made 
for  its  delivery  on  behalf  of  the  defendants  in  the  action,  and 
it  is  for  the  collection  and  satisfaction  of  this  balance  that  the 
plaintiff  is  now  proceeding  by  this  action  to  enforce  it  as  a 
lien  in  his  favor  against  the  attached  property,  and  for  which 
it  is  claimed  that  the  sale  of  the  property  shall  be  made. 

This  right  on  the  part  of  the  sheriff  is  asserted  to  have 
been  created  by  section  709  of  the  Code  of  Civil  Procedure, 
and  it  has  been  directed  by  it  that,  where  a  warrant  of  attach- 
ment is  vacated  or  annulled,  or  an  attachment  is  discharged 
upon  the  application  of  the  defendant,  the  sheriff  must,  except 
in  a  case  where  it  is  otherwise  specially  prescribed  by  law, 
deliver  over  to  the  defendant  or  to  the  person  entitled  thereto, 
upon  reasonable  demand  and  upon  payment  of  all  costs, 
charges  and  expenses  legally  chargeable  by  the  sheriff,  all  the 
attached  personal  property  remaining  in  his  hands,  or  that 
Vol.  II        66 
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portion  thereof  as  to  which  the  attachment  is  discharged,  or 
the  proceeds  thereof  if  it  has  been  sold  by  him.  The  right 
of  the  sheriff  to  hold  the  property  after  the  discharge  of  the 
attachment  has  been  denied  by  the  defendants,  who  claim  that 
the  legislature  had  no  authority  to  subject  it  to  the  obligation 
of  paying  the  sheriffs  costs,  charges  and  expenses  after  the 
attachment  had  been  discharged. 

The  attachment  was  not  issued  at  the  instance  or  under  the 
authority  of  either  of  the  defendants,  but  solely  at  the  instance 
and  upon  the  application  of  the  plaintiffs  in  the  action.  It 
was  as  to  the  defendants  an  adverse  proceeding,  whose  object 
was  to  seize  the  property  of  the  party  against  whom  the 
attachment  was  issued  and  hold  it  as  a  security  for  the  plain- 
tiff's demand  in  the  action.  By  such  a  proceeding  the  owner 
of  the  attached  property  entered  into  no  obligation  or  duty  to 
pay  its  costs,  charges  or  expenses.  But  so  far  as  a  liability  for 
their  payment  would  arise  out  of  the  facts,  it  must  be  exclu- 
sivelj  that  of  the  persons  in  whose  favor  and  at  whose  instance 
the  attachment  was  issued  and  the  property  was  seized.  Its 
seizure  arose  out  of  no  fault  of  the  defendant,  as  has  been 
demonstrated  by  the  fact  that  the  attachment  has  been  volun- 
tarily abandoned,  and  also  set  aside  by  an  order  of  the  court 
But  without  its  consent  its  property  was  taken  under  it  and 
placed  in  the  possession  of  the  sheriff,  where,  since  it  seizure, 
it  has  remained.  To  permit  the  sheriff  to  hold  it  now,  after 
the  attachment  has  been  set  aside,  until  his  costs,  charges  and 
expenses  have  been  paid,  and  sell  it  for  their  payment,  wonld 
be  to  allow  him  to  hold  and  dispose  of  the  property  of  one 
party  to  pay  the  debt  exclusively  of  another.  For  no  further 
proceedings  can  be  instituted  or  maintained  in  this  action 
which  will  convert  his  demand  into  a  legal  liability  of  the 
defendant  proceeded  against.  It  must  still  remain  and  continue 
to  be  a  demand  owing  by  other  parties,  and  the  point,  there- 
fore, arises  to  be  determined  whether  the  legislature  has  the 
authority  to  provide  that  the  property  so  seized  after  the  difr 
charge  of  the  attachment  can  be  applied  or  appropriated  by 
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the  sheriff  to  the  payment  and  satisfaction  of  such  a  demand* 
To  apply  and  appropriate  it  in  that  manner  is  to  take  the 
property  of  one  party  against  his  or  its  consent  and  apply  it 
to  the  payment  or  discharge  of  the  obligations  of  another,  and 
that  has  not  been  considered  to  be  within  the  authority  of  the 
legislature. 

Upon  this  subject  care  has  been  taken  to  preserve  and  pro- 
tect the  rights  of  the  owners  of  property  against  interference 
of  this  description,  even  though  that  may  have  been  provided 
for  by  an  act  of  the  legislature.  To  prevent  such  interference 
it  has  been  declared  that  "  no  member  of  this  state  shall  be 
disfranchised  or  deprived  of  any  of  the  rights  or  privileges 
secured  to  the  citizens  thereof,  unless  by  the  law  of  the  land 
or  the  judgment  of  his  peers."  "Nor  be  deprived  of  life,, 
liberty  or  property  without  due  process  of  law"  (Const.,  art. 
1,  tec*.  1  and  6).  And  these  provisions  have  been  so  construed 
as  to  maintain  the  rights  of  property  against  mere  legislative 
interference,  and  as  requiring  a  legal  proceeding  following 
other  ordinary  forms  of  law,  and  in  resulting  in  a  judgment 
upon  some  obligation  or  contract  or  liability  incurred  by  the 
party  proceeded  against  before  he  can  be  divested  of  his- 
property  and  it  can  be  applied  to  the  uses  of  another  party. 
They  protect  the  owner  against  the  taking  of  his  property  by 
color  of  legislative  authority,  to  bestow  it  upon,  or  give,  or 
devote  it  to  the  uses  of  another  person.  This  was  generally 
considered  in  New  York  and  Oswego  Railroad  Company 
agt  Van  Horn  (57  N.  Y,  473).  And  it  was  held  by  the 
court  that  the  legislature  never  can  take  the  property  of  one 
individual  without  his  consent  and  give  it  to  another.  And 
this  salutary  general  principle  has  also  been  maintained  in 
Embury  agt.  Connor  (1  Const,  511-517) ;  Taylor  agt.  Porter 
(4  EMI,  141) ;  Wiesmer  agt.  Douglass  (64  IT.  Y>  91,  105). 
That  is  precisely  —  where  an  attachment  has  been  set  aside, 
vacated  or  annulled,  either  by  the  abandonment  of  the  party 
in  whose  favor  it  is  issued  or  by  an  order  of  the  court  —  what 
this  section  of  the  Code  has  provided  may  be  done  with  the 
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property  of  the  defendant  when  it  has  been  seized  under  an 
attachment.  This  direction  in  its  practical  effect  is  to  take 
the  property  of  the  defendant  after  the  lien  of  the  attachment 
has  in  this  manner  been  removed  and  apply  it  to  the  payment 
of  the  debt  created  by  issuing  and  serving  it,  and  afterwards 
detaining  the  defendant's  property  under  its  authority;  and 
no  more  flagrant  violation  of  the  rights  of  an  owner  of  prop- 
erty can  well  be  imagined.  If  it  should  be  sustained  there 
will  be  nothing  to  prevent  a  repetition  of  what  seems  to  have 
taken  place  in  this  instance,  that  the  defendant's  stock  in 
trade  shall  be  taken  into  the  possession  of  the  sheriff,  his 
business  interrupted  and  for  the  time  destroyed,  and  when  the 
attachment  can  be  no  longer  maintained,  to  leave  him,  as  the 
only  alternative  for  resuming  the  possession  of  his  property, 
the  payment  of  the  costs,  fees  and  expenses  of  the  proceedings 
by  which  he  may  have  been  despoiled.  And  it  was  in  part 
to  protect  parties  against  disasters  of  this  description  that  those 
constitutional  provisions  were  adopted,  and  to  prevent  them 
from  being  produced  by  the  mere  fiat  of  a  legislative  direction. 

It  will  be  no  answer  to  the  protection  which  these  provisions 
of  the  Constitution  were  designed  to  afford  that  the  person 
whose  property  may  be  taken  from  him  and  held  by  the  sheriff 
until  he  shall  pay  his  costs,  charges  and  expenses,  may  reim- 
burse himself  for  the  amounts  paid  by  a  suit  upon  the  under- 
taking. For  that  will  ordinarily  afford  him  no  equivalent  for 
the  loss  and  destruction  of  his  business  after  it  has  been 
brought  about  in  this  manner. 

A  suit  upon  an  undertaking  where  the  defendant's  stock  in 
trade  may  have  been  taken  from  his  possession,  and  his 
business  interrupted  and  suspended,  would  afford  him  no 
redress  for  the  most  serious  injury  he  will  appear  to  have 
sustained.  For  the  loss  to  which  he  be  subjected  by  the 
interruption  of  his  business  must  usually  be  incapable  of  being 
proved  in  such  a  manner  as  to  render  it  the  subject  of  com- 
pensation in  an  action.  But  if  that  could  be  proven  the  per- 
plexity, delay  and  suspense  to  which  the  defendant  wonld 
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necessarily  be  subjected  in  the  prosecution  of  an  action  would 
to  a  great  extent  deprive  him  of  anything  like  adequate  redress 
for  the  injury  inflicted  upon  his  affairs.  Then,  before  an  action 
even  upon  the  undertaking  could  be  maintained,  the  costs, 
charges  and  expenses  of  the  sheriff  would  require  to  be  paid, 
and  it  is  not  every  person  whose  property  may  be  seized  and 
whose  business  may  be  thereby  interrupted,  who  would  have 
the  ability  to  raise  the  money  required  to  make  such  payments. 
That  may  very  well  be  the  position  of  the  defendant  against 
which  the  attachment  issued  in  this  case.  For  before  posses- 
sion of  its  property  can  be  assumed,  it  has  been  required  under 
the  authority  of  this  section  of  the  Code  to  raise  and  pay  to 
the  sheriff  this  large  sum  of  $5,429.78.  An  action  the  right 
to  maintain  which  can  only  be  secured  in  this  manner,  must 
evidently  fall  far  short  of  adequate  means  of  redress  to  the 
party  whose  property  may  be  seized  and  held  in  the  manner 
in  which  this  stock  was  taken  and  held  by  the  sheriff.  It 
would  not  justify  legislation  of  the  description  of  that  con- 
tained in  this  section  of  the  Code.  For  it  would  permit  the 
taking  of  the  property  of  another  and  applying  it  to  the  dis- 
charge of  the  obligation  of  the  party  taking  it,  without 
affording  any  adequate  means  of  redress  for  the  wrong  so 
committed. 

The  case  of  Woodruff  agt.  Imperial  Fire  Insurance  Coin- 
pany  (90  i\T.  Y,  521)  in  no  manner  tends  to  maintain  the 
authority  of  this  legislation  ;  for  there  the  defendant  settled 
with  the  plaintiffs,  paying  the  amount  of  his  claim,  and 
thereby  conceded  the  regularity  of  the  attachment,  which 
might  very  well  primarily  subject  him  to  the  payment  of  the 
sheriff's  costs,  charges  and  expenses,  while  in  this  case  there 
was  no  such  concession  in  any  form  whatever ;  but  the  regu- 
larity of  this  seizure  was  practically  superseded  by  the  order 
made  vacating  the  attachment.  The  case  of  Hall  agt.  United 
States  Reflector  Compcmy  (66  How.,  31),  does  not  consider 
the  power  of  the  legislature  to  devote  the  property  of  the 
defendant  in  an  attachment  after  it  has  been  annulled  or 
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vacated,  to  the  payment  of  the  fees  and  expenses  not  in  any 
manner  created  or  incurred  by  its  owner,  but  it  in  effect 
declined  to  consider  the  rights  of  the  sheriff,  as  it  there 
appeared  that  they  were  being  made  the  subject  of  determ- 
ination in  other  legal  proceedings,  and  no  authority  has  been 
found  lending  its  sanction  to  the  theory  that  the  legislature 
may  subject  the  property  of  a  defendant  to  the  payment  of 
the  sheriff's  fees  and  expenses,  after  his  entire  power  over  it 
has  been  ended  by  vacating  or  setting  aside  the  attachment 
The  principle  is  entirely  different  from  that  which  has  been 
held  to  sustain  the  right  of  a  receiver  to  compensation  from 
the  property  itself  or  its  owner  after  it  has  been  remitted  to 
the  care  and  protection  of  6uch  an  officer  in  the  0001*66  of 
legal  proceedings. 

That  was  the  case  of  Ilopfensach  agt.  Hopfensach  (61 
How.,  498).  There  the  property  was  held  and  preserved  for 
the  benefit  of  all  the  parties  to  the  controversy,  and  for  that 
reason  it  was  properly  decided  that  the  receiver  could  not  be 
divested  of  his  possession  without  the  payment  of  his  fees, 
while  here  the  property  was  not  taken  or  held  in  any  sense 
for  the  benefit  of  the  defendant  in  the  attachment,  but  that 
was  exclusively  for  the  advantage  and  benefit  of  the  plaintiff. 
So  far,  therefore,  as  the  claim  of  the  sheriff  against  the 
property  consisted  of  costs,  fees  and  expenses,  unauthorized 
or  sanctioned  by  the  defendant  in  the  attachment,  he  had  no 
lien  upon  or  right  of  possession  to  the  property  which  had 
been  taken  under  the  attachment.  And  to  that  extent  no 
legal  authority  exists  in  support  of  his  action  brought  to  sell 
the  property  for  the  satisfaction  of  his  costs,  charges  and 
expenses. 

At  the  time  when  the  property  was  taken  it  was  in  the 
store  known  as  No.  4  Great  Jones  street,  and  botli  the 
plaintiff  and  the  president  of  the  defendant  in  the  attach- 
ment entered  into  a  stipulation  by  which  they  agreed  that  the 
sheriff  should  pay  the  rent  then  owing  for  the  premises  and 
such  rents  as  should  afterwards  fall  due  until  the  property 


r 


HOWARD'S  PRACTICE  REPORTS.  447 


Bowe  agt.  The  United  States  Reflector  Company  and  others. 


should  be  finally  disposed  of,  and  that  the  rent  should  be 
treated  and  regarded  as  expenses  of  the  sheriff  in  this  action 
under  the  process  held  by  him.  This  stipulation  and  another 
of  the  like  effect  afterwards  made  seem  to  have  been  entered 
into  upon  the  understanding  that  the  sheriff  could  hold  the 
property  for  his  fees  and  expenses  under  the  attachment,  and 
to  induce  him  to  pay  the  rent  and  protect  himself  in  this 
manner  because  of  this  understanding.  He  did  pay  for  the 
rent  of  these  premises  after  these  stipulations  were  made,  and 
before  his  right  to  do  so  under  their  authority  was  in  any 
manner  withdrawn  or  denied,  the  sum  of  $3,605.  And  for 
so  much  of  that  as  was  not  discharged  by  the  payments  which 
the  plaintiff  made  to  the  sheriff  on  account  of  his  fees  and 
expenses,  he  had  the  right  to  hold  this  property.  For  it  is 
fair  to  assume  that  he  would  not  have  paid  this  rent  if  these 
stipulations  had  not  been  entered  into.  He  was  induced  by 
them  to  mate  the  payments,  and  that  was  done  by  the  con- 
currence and  authority  of  the  defendant  in  the  attachment  as 
well  as  that  of  the  plaintiff.  And  after  having  induced  him 
to  make  such  payments  with  the  expectation  and  implied 
assurance  that  the  amounts  paid  should  be  secured  by  the 
property  attached,  the  defendants  are  not  at  liberty  to  deny 
the  right  of  the  sheriff  to  this  remedy.  So  far  as  he  holds 
the  property  for  the  rent  paid,  this  action  may  well  be  main- 
tained. To  that  extent  the  sheriff  has  a  right  of  action  for 
the  sale  of  this  property  to  reimburse  him  for  the  amount 
still  owing  to  him,  which  was  paid  out  upon  the  faith  of  these 
stipulations.  But  beyond  that  he  has  no  right  to  proceed 
against  this  property  for  the  satisfaction  of  his  costs,  charges 
and  expenses.  As,  however,  something  still  remains  duo  to 
him  on  account  of  the  rent  paid,  the  action  to  that  extent 
-must  be  maintained,  and  that  will  require  the  judgment  from 
which  the  appeal  has  been  taken  to  be  affirmed,  but  with  lib- 
erty to  the  defendants  to  withdraw  their  demurrers  and  to 
answer  on  payment  of  costs. 

Davis,  P.  J.,  and  JJrady,  J.,  concurred. 
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NEW  YORK  CITY  COURT. 
Peter  Schneider  et  al.  agt.  Ignatz  Altman. 

Supplementary  proceeding*  —  Alignment  for  benefit  of  orediton  — 
inatione  not  limited  —  Code  of  Civil  Procedure,  eection  2460. 

• 

In  examinations  in  supplementary  proceedings  in  the  city  court,  where 
it  appears  that  the  judgment  debtor  has  made  a  general  assignment  for 
the  benefit  of  his  creditors,  the  examination  need  not  be  limited  to 
property  acquired  since  the  assignment 

General  Term,  September,  1885. 
Before  Hawes  wad  Hall,  J  J. 

* 

Hawes,  «/. — It  appears  from  the  record  that  the  defendant, 
a  judgment  debtor,  was  under  examination  in  proceedings 
supplementary  to  execution,  and  that  while  being  examined 
the  fact  was  disclosed  that  he  had  made  a  general  assignment 
to  one  Charles  Cass,  for  the  benefit  of  his  creditors.  Upon 
such  disclosures,  the  defendant's  counsel  objected  to  any  and 
all  questions  "  relating  back  prior  to  the  filing  of  the  assign- 
ment." This  objection  was  sustained,  the  court  holding  that 
"  the  examination  must  be  limited  to  property  acquired  since 
the  assignment,"  to  which  an  exception  was  taken,  and  this 
ruling  and  exception  is  now  presented  for  review. 

It  is  quite  clear  that  as  to  property  acquired  prior  to  the 
assignment,  an  examination  could  only  furnish  proof  of  its 
fraudulent  disposition,  and  the  judgment  creditor  would,  in 
one  sense,  be  securing  evidence  and  not  property,  and  as  this 
court  possesses  no  equitable  jurisdiction,  and  could  not  enter- 
tain a  suit  to  set  the  assignment  aside,  the  judgment  creditor 
could  secure  no  advantages  in  this  tribunal,  and  for  economic 
reasons  the  examination  has  frequently  been  restricted  to  after 
acquired  property. 

I  am  unable,  however,  to  see  how  this  course  can  be  sus- 
tained upon  any  legal  or  equitable  principle.     It  is  well  settled 
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in  the  conrt  of  common  pleas  that  "no  examination  will  be 
allowed  which  seeks  to  set  aside  the  assignment,  and  will  only 
be  permitted  where  it  is  in  aid  of  it."  The  examination 
should  not  extend  to  an  inquiry  as  to  whether  the  preferences 
are  fraudulent,  or  as  to  whether  the  assignors,  either  in  making 
the  assignment  or  in  transactions  anterior  to  the  assignment, 
did  any  act  that  was  fraudulent  in  fact  or  fraudulent  in  con- 
templation of  law.  No  inquiry  as  to  what  the  assignors,  prior 
to  the  assignment,  did  with  the  borrowed  money  or  with  their 
own  property  should  be  permitted  (Fn  re  Rindskopf,  Dist. 
CL  Jour.,  January  9,  1885,  opinion  by  Van  Hoes  en,  J.; 
see  to  same  effect,  Matter  of  Everitt,  10  Daly,  99).  Nowhere 
else  can  an  examination  therefore  be  had  as  to  the  property  of 
the  judgment  debtor  concealed  under  the  guise  of  a  general 
assignment,  except  in  the  court  where  the  judgment  was 
obtained,  and  in  all  fairness  it  would  seem  that  they  were  justly 
entitled  to  it.  They  are  invited  to  this  forum,  and  after  the 
recoTery  of  a  judgment  they  find  themselves  powerless  to 
investigate  concealed  property. 

All  the  other  courts  of  record  in  this  department  allow  such 
an  examination  {Seligman  agt.  Wallach,  6  N.  Y.  Civil  Pro. 
H.,  232;  Bennigan  agt.  Piek,  Chambers  Sup.  Ct,  May,  1884, 
unreported*,  Mechanics  and  Traders'  Bank  agt.  Healy,  14 
N.  Y.  Weekly  Dig.,  120),  and  I  am  unable  to  see  why  the 
judgment  creditor  is  not  legally  entitled  to  it  as  a  matter 
of  right.  The  mere  fact  that  he  must  bring  another  proceed- 
ing, and  that  that  must  be  in  another  forum,  does  not  affect 
his  rights.  In  nearly  all  cases  where  fraudulent  transfers  have 
been  made,  and  the  apparent  title  is  in  a  third  person,  he  is 
compelled  to  bring  an  action,  and  in  doing  so  he  can  select  his 
own  tribunal ;  but  it  would  not  for  a  moment  be  held  that 
therefore  he  should  not  be  allowed  to  inquire  as  to  this  con- 
cealed property.  There  is  nothing  sacred  about  a  general 
assignment  as  distinguished  from  any  other.  If  a  judgment 
debtor  fraudulently  disposes  of  some  of  his  property,  and 
places  it  in  the  apparent  ownership  of  a  third  person,  an 
Vol.  II        57 
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examination  as  to  such  disposition  is  allowed ;  but  if  he  so 
disposes  of  all  his  property,  an  opposite  rule  has  prevailed 
in  this  court ;  bat  I  find  no  warrant  for  such  a  conclusion 
either  in  the  Code  or  in  the  equitable  treatment  which  the 
court  owes  the  suitors  who  seek  its  protection.  The  Code 
(sec.  2460)  expressly  provides  that  a  party  shall  not  be  excused 
from  answering-  &  question  on  the  ground  that  his  examination 
will  tend  to  prove  that  he  has  been  u  a  party  or  privy  to,  or 
knowing  of  a  conveyance,  assignment,  transfer  -or  other  dis- 
position of  property  for  any  purpose."  The  examination  of 
a  judgment  debtor  is  designed  to  be  liberal  and  exhaustive, 
and  to  discover  if  possible  any  property  which  the  judgment 
debtor  may  have,  wherever  located,  and  whoever  might  hold 
the  apparent  title. 

Property  fraudulently  conveyed  to  a  general  assignee  involv 
ing  fraudulent  preferences  and  fictitious  debts  is  still  in  equity 
the  property  of  the  judgment  debtor  and  its  discovery  under 
such  circumstances  is  not  the  discovery  of  evidence,  but  the 
actual  discovery  of  property,  and  its  recovery  is  6olely  a  ques- 
tion of  practice  and  procedure  which  is  but  a  mere  incident 
A  general  assignment  is  simply  a  personal  disposition  of  prop- 
erty, and  the  law  has  thrown  about  it  no  special  safeguard. 
The  property  so  conveyed  is  subject  to  the  claims  and  demands 
of  creditors  in  any  form  or  method  of  proceeding  which  they 
may  institute  to  reach  it,  and  to  protect  a  fraudulent  debtor 
in  such  concealment  has,  in  my  opinion,  no  warrant  or  justi- 
fication in  law.  The  case  of  Latkrop  agt.  Clapp  (40  N.  T., 
328),  cited  by  appellants,  presents  this  question  fully  and 
conclusively. 

It  may  be  irksome  for  this  court  to  allow  these  examinations 
with  full  knowledge  that  the  court  can  grant  no  relief  for  its 
recovery  by  reason  of  its  want  of  equity  jurisdiction,  but  this 
furnishes  no  sufficient  reason  why  its  litigants  should  be 
deprived  of  their  rights  to  discover  the  property  of  a  judg- 
ment debtor,  however  concealed  or  transferred.  The  method 
by  which  the  judgment  creditor  shall  secure  its  possession,  is, 
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in  my  view  of  the  case,  a  subject  wholly  foreign  to  the  ques- 
tion at  issue.  Such  an  examination  clearly  tends  to  discover 
the  judgment  debtor's  property,  and  that  fact  is  sufficient  to 
justify  the  question  asked  in  the  case  at  bar,  and  all  other 
similar  questions. 
Order  reversed,  with  costs  to  appellants. 


SUPREME  COURT. 
Samuel  Bonnell,  Jr.,  agt.  Chester  Gbiswold. 

!  Manufacturing  corporations  —  Abatement  and  revivor  —  Cause  of  action  to 

recover  penalties  —  Does  not  abate  on  death  of  sole  plaintiff, 

A  cause  of  action  to  recover  the  penalties  imposed  by  sections  12  and  15 
of  the  general  manufacturing  law  does  not  abate  on  the  death  of  a  sole 
plaintiff  (although  otherwise  on  the  death  of  a  sole  defendant),  but  may 
be  revived  and  continued  by  and  in  the  name  of  the  personal  repre- 
sentatives of  the  deceased  plaintiff. 


;  Special  Term,  May,  1885. 

The  complaint  set  forth  three  causes  of  action,  one  for  a 
failure  to  make  and  file  a  report,  as  required  by  section  12  of 
the  general  manufacturing  law,  one  for  making  a  false  report, 

I  within  the  meaning  of  section  15  of  said  law,  and  the  other 

for  entering  into  a  fraudulent  scheme  to  form  a  bogus  corpora- 

;  tion  thereunder.     The  case  was  tried  before  the  court  without 

a  jnxy,  and  while  under  advisement  the  plaintiff  died.  There- 
upon  this  motion  was  made  to  revive  and  continue  the  action 
by  and  in  the  name  of  the  personal  representative  of  the 
plaintiff. 

-4.  Pond,  for  motion. 

Wm.  0.  Bolbrook9  opposed. 
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Bookes,  «/. —  Motion  to  revive  and  continue  the  action  by 
and  in  the  name  of  the  personal  representative  of  the  plaintiff, 
who  has  died  since  its  trial  and  while  the  case  was  in  the 
hands  of  the  trial  judge  for  decision. 

The  action  was  by  Bonnell,  sole  plaintiff,  against  Griswold 
and  others,  to  recover  against  them  for  penalties  imposed  by 
section  12  of  chapter  40  of  the  Laws  of  1848  and  amendments 
thereof.  The  plaintiff  having  died,  revivor  and  continuance 
of  the  action  are  now  asked  for  by  his  administrator.  The 
answer  to  the  motion  is  this:  that  the  action  being  for  penal- 
ties imposed  by  statute,  abated  by  the  plaintiff's  decease.  The 
death  of  a  defendant  in  such  an  action  would  produce  an 
abatement  of  it  as  to  such  deceased  party  {Stokes  agt.  Stiokney> 
96  N>  y.,  323),  and  as  was  held  in  Reynolds  agt.  Mason  (54 
Eow.y  213  ;  8.  Con  appeal,  6  W.  D.,  531),  a  like  result  would 
follow  by  the  death  of  the  plaintiff.  It  seems  that  the  affirm- 
ance in  the  last  case  cited  was  put  solely  upon  the  doctrine  of 
the  previous  decision  in  the  Bank  of  California  agt.  Collins 
(5  Him,  209),  which,  unlike  the  present,  was  a  case  where 
revivor  and  continuance  was  asked  for  against  the  executor  of 
a  deceased  defendant,  as  in  Stokes  agt.  Stickney. 

In  Carley  agt.  Hodges  (19  Hun,  187),  the  decison  in  the 
Bank  of  California  agt.*  Collins  was  not  deemed  applicable 
or  controlling  in  a  case  like  the  present,  and  it  was  held  in  the 
former  case  that  the  right  of  action  survived  to  the  executor 
of  the  deceased  creditor.  The  question  now  before  me  arising 
upon  the  decease  of  a  plaintiff  does  not  seem  to  have  been 
authoritatively  decided,  unless  we  accept  Carley  agt.  Hodges 
as  decisive  of  it.  As  a  necessary  inference  it  would  seem  to 
follow  from  many  decisions  that  the  action  may  be  continued 
by  and  in  the  name  of  the  personal  representative  of  the 
deceased  plaintiff.  Actions  based  upon  a  claim  that  is  assign- 
able may  be  thus  revived  and  continued ;  and  an  assignment 
of  such  claim  against  the  company  would  carry  a  right  of 
action  to  the  assignee  for  the  penalty  imposed  by  section  12 
of  the  Act  of  1848  {Pier  agt.  Qeorge,  86  N.  F.,  613 ;  Balm 
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agt.  Crosby,  49  N.  Y.>  183 ;  Iloag  agt.  Zamont,  60  N.  Tn 
96).  So  in  Stokes  agt.  Stickney  (96  JV.  I7.,  323,  afow  tfifcrf;, 
it  is  said  that  the  statute  of  1848,  providing  for  this  cause  of 
action,  gives  it  to  the  creditors  of  the  corporation,  and  the 
debt  itself  being  assignable,  it  follows  that  whoever  becomes 
the  owner  thereof  takes  as  the  incident  thereof  the  right  to 
the  penalty,  and  is  by  the  terms  of  the  statute,  entitled  to 
maintain  the  action  {page  327).  This,  too,  is  the  doctrine  of 
the  decision  in  Carley  agt.  Hodges  (19  Hun,  187,  above  cited). 

Now,  the  administrator  of  the  deceased  plaintiff  as  such 
has  become  the  owner  of  the  claim  against  the  corporation, 
which  claim  constitutes  the  foundation  of  the  right  of  action, 
with  the  incident  thereof,  to  wit,  the  right  to  the  penalty ; 
and,  again,  quoting  from  Stokes  agt.  Stickney,  "  is  by  the  terms 
of  the  statute  entitled  to  maintain  the  action."  Indeed  an 
administrator  is  deemed  in  law  to  be  the  assignee  of  the  assets 
of  the  estate  which  he  represents.  Judge  Denio  says,  in 
Zabriskie  agt.  Smith  (13  N.  Y.7on  page  333),  "an  adminis- 
trator represents  the  person  of  the  deceased,  and  is  in  law  his 
assignee." 

In  view  of  these  decisions  in  the  court  of  appeals,  I  think 
I  must  hold  that  this  action  may  be  revived  and  continued 
by  and  in  the  name  of  the  administrator  of  the  deceased 
plaintiff. 

Motion  granted* 
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SUPREME  COURT. 

« 

The  People  ex  rel.  The  Pbesident,  Managers  and  Company 
of  The  Delaware  and  Hudson  Canal  Company  agt. 
Zaohabiah  Kooba  and  others,  assessors  of  the  town  of 
Marbletown. 

Assessments  —  Bow  the  value  of  railroad  or  canal  property  is  to  be  determined. 

Although  in  determining  the  value  of  railroad  or  canal  property,  for  the 
purposes  of  taxation,  the  cost  of  creating  it  may  be  considered,  yet  its 
earning  capacity  should  be  the  more  controlling  consideration  or  test. 

Ulster  Special  Term,  June,  1885. 
Certiorari  to  review  assessments. 

■ 

Peter  Cantine,  for  relator. 

«/.  Newton  Fiero,  for  respondents. 

Westbrook,  J. — By  separate  writs  of  certiorari  prosecuted 
tinder  chapter  269  of  the  Laws  of  1880  the  relator  seeks  to 
review  its  assessments 'in  the  town  of  Marbletown,  Ulster 
county,  in  the  years  1882  and  1883.  A  referee  was  appointed 
to  take  the  evidence  and  the  proceedings  are  now  submitted, 
after  argument,  upon  the  report  of  the  referee. 

The  relator  owns  a  canal  extending  from  Eddyville,  the 
head  of  navigation  upon  the  Rondout  creek,  in  the  county  of 
Ulster  and  state  of  New  York,  to  Honesdale  in  the  state  of 
Pennsylvania. 

The  total  length  of  the  canal  is  108  miles,  four  miles  of 
which  are  within  the  town  of  Marbletown.  The  total  assess- 
ment of  the  relator  in  such  town  is  $180,000,  all  of  which  ia 
for  the  canal,  except  about  $10,000  which  is  for  other  property. 
The  valuation  of  the  canal  in  the  town  is  about  $42,500  per 
mile. 

The  total  assessed  value  of  personal  property  in  the  town 
is  $10,450  for  the  year  1882  and  $12,025  for  the  year  1883* 
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No  evidence  was  given  in  regard  to  these  valuations,  and  their 
correctness  will,  for  the  purposes  of  the  present  proceeding, 
be  assumed,  though  it  seems  incredible  that  in  an  entire  town 
of  the  wealth  and  size  of  Marbletown  the  amount  of  personal 
property  liable  to  taxation  is  so  inconsiderable. 

It  is  conceded  that  all  the  real  estate  in  the  town  with  the 
'exception  of  that  of  the  relator  is  valued  upon  the  rolls  for 
the  years  1882  and  1883  at  forty-four  and  seven-tenths  per 
cent  of  its  actual  value.  This  admission  renders  unnecessary 
any  discussion  as  to  the  valuation  of  such  other  property  and 
narrows  it  to  one  single  point,  the  value  of  the  canal  per  mile. 
In  view  of  the  fact  that  the  assessors  of  the  town  concede 
they  have  valued  all  the  real  estate  of  the  town,  with  the 
exception  of  that  owned  by  the  relator,  at  less  than  half  its 
actual  value,  it  is  not  improper  to  pay  that  they  admit  a  clear 
violation  of  the  statute,  which  declares :  "  All  real  and  personal 
estate  liable  to  taxation  shall  be  estimated  and  assessed  by  the 
assessors  at  its  full  and  true  value  as  they  would  appraise  the 
same  in  payment  of  a  just  debt  due  from  a  solvent  debtor  " 
(2  R.  S.  [7th  ed.\  992,  sec.  17).  In  view  of  the  same  con- 
cession it  is  difficult  to  conceive  how  the  respondents  could 
swear,  as  they  did  swear  for  two  years,  and  as  the  statute 
required  them  to  do  (2  li.  8.  [7th  ed.\  994,  aeo.  8),  that  in  the 
valuation  of  the  real  estate  in  the  town  they  had  complied 
with  this  enactment.  It  is  perhaps,  however,  due  to  the 
respondents  to  say  that,  doubtless,  long  practice  in  their  town, 
which,  believing  to  be  right,  they  adopted,  somewhat  softens 
the  moral  view  to  be  taken  of  their  conduct,  but  the  bald  fact 
still  remains  that  there  has  been  a  gross  and  clear  departure 
from  a  very  plain  statute. 

In  ascertaining  the  value  of  property,  similar  to  that  owned 
by  the  relator,  this  court  held  in  the  The  PeopU  ex  rel.  The 
Wollkill  Valley  Railroad  Company  agt.  Keator  and  others 
(67  How.,  277),  recently  affirmed  at  general  terra,  but  as  yet 
unreported,  and  in  The  People  ex  rel.  The  Albany  and  Green- 
hush  Bridge  Company  agt.  Werner  and  others  (67  How.,  477), 
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also  affirmed  at  general  term  (34  Hun,  327),  and  likewise  in 
the  court  of  appeals,  that  its  earning  capacity  was  largely  the 
test. 

The  canal  of  the  relator,  as  shown  by  its  acts  of  incorpora- 
tion, and  as  is  well  known  in  fact,  was  built  to  supply  an 
avenue  to  bring  its  own  anthracite  coal  from  its  miues  in 
Pennsylvania  to  the  Hudson  river.  The  transportation  of 
suph  coal  to  market  is  the  principal  use  of  the  canal.  The 
total  amount  of  tolls  received  by  the  relator,  for  the  use  of  its 
canal  by  other  parties,  was  $60,007.52  in  the  year  1882,  and 
$52,403.39  in  the  year  1883.  The  cost  of  operating  and 
maintaining  the  canal  was  $175,617.42  in  1882,  and  $183,525.58 
in  1883.  As  the  results  for  the  two  years  referred  to  are  not 
phenomenal,  but  are  a  fair  average  of  a  number  of  years,  it  is 
safe  to  say  that  the  cost  year  by  year  of  maintaining  and 
operating  the  canal  is  three  times  as  great  as  its  receipts.  It 
is  true  that  in  making  this  statement  no  allowance  is  made  for 
the  coal  belonging  to  the  relator  which  passes  over  the  canal, 
for  that  pays  no  toll,  and  therefore  furnishes  no  revenue, 
though  it  must  be  more  or  less  of  a  benefit  to  the  relator. 
The  total  amount  of  the  revenues  of  the  canal  is,  however, 
an  important  factor  to  ascertain  its  value  for  the  purposes  of 
taxation;  and  in  this  connection  the  further  fact  must  be 
considered  that  while  the  canal  originally  was  the  sole  outlet 
for  the  relator's  coal,  the  cost  of  transportation  thereover,  as 
compared  with  that  by  rail,  has  diverted  more  than  two-thirds 
of  the  production  of  its  mines  from  that  avenue  to  others 
created  by  railroad. 

The  assessors  are  not,  however,  to  value  the  property  accord- 
ing to  its  needs  to  the  relator,  but  "  at  its  full  and  true  value 
as  they  would  appraise  the  same  in  payment  of  a  just  debt 
from  a  solvent  debtor."  Applying  this  test,  at  what  sum 
should  the  canal  be  valued  ?  The  buyer  would  be  informed 
that  the  receipts  of  the  canal  were  far  less  than  its  maintaining 
and  operating  expenses  to  be  paid  out.  If  he  had  no  coal  to 
transport  to  market  he  would  probably  conclude  that  it  was  not 
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worth  the  taking  if  it  was  to  be  maintained  and  operated,  and 
if  he  had  the  coal  for  the  carrying  of  which  he  could  utilize 
the  property  he  would  naturally  insist  that  if  he  took  such  an 
old  and  obsolete  way  as  a  canal,  it  should  be  put  to  him  at  a 
price  so  cheap  that  it  would  better  pay  him  to  put  his  capital 
in  it  than  in  a  railroad. 

Under  circumstances  such  as  have  been  described  it  is  dif- 
ficult to  value  the  property.  The  day  of  canals  has  clearly 
gone  by.  Not  only  is  this  shown  by  the  evidence  of  the 
relator,  but  the  history  of  those  owned  by  the  state  demon- 
strates that  they  can  no  longer  be  a  source  of  revenue  to  their 
owners.  Feeling  the  force  of  this  fact  the  witnesses  called  by 
the  relator  (principally  its  officers,  with  the  exception  of  Mr. 
Slevens  an  eminent  canal  and  railroad  engineer  from  New 
Jersey),  value  the  canal  at  a  sum  not  exceeding  $8,000  per 
mile,  while  some  of  them  regard  it  as  of  no  value  except  for 
the  bed  of  a  railroad  to  be  constructed.  Nor  is  this  evidence 
substantially  controverted  by  the  respondents.  One  of  their 
two  witnesses  on  valuation,  Mr.  Sweet,  makes  its  value  com- 
puted upon  its  cost  $50,000  per  mile,  but  he  declines  to  give 
an  estimate  of  its  value  based  upon  its  capacity  to  earn  money. 
It  is  difficult,  as  has  been  before  stated,  to  say  what  valuation 
should  be  put  upon  the  property.  If  its  value  is  estimated  by 
its  earning  capacity,  solely,  to  a  buyer  other  than  the  present 
owner  (to  whom  it  is  of  some  value  to  transport  its  own  prop- 
erty), as  the  statute  contemplates,  it  would  be  worth  nothing. 

No  person  not  the  owner  of  coal  lands  in  Pennsylvania 
would  take  it  as  a  gift  if  the  gift  was  coupled  with  a  covenant 
by  him  to  maintain  and  operate  it  as  a  canal ;  and  the  owner 
of  coal  lands,  who  had  to  find  an  outlet  for  the  production 
would  only  pay  a  price,  which  by  its  cheapness  would  make  it 
an  object  for  him  to  invest  his  money  therein  rather  than  in 
a  railroad.  The  relator,  however,  owns  this  property,  and 
has  coal  in  Pennsylvania  to  be  mined  and  to  be  transported. 
It  must,  for  that  purpose,  have  some  value  or  it  would  be 
abandoned.  It  forms  a  part  of  the  property  of  the  town,  and 
Vor,.  If        58 
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should  bear  a  part  of  its  burdens.  Mathematical  accuracy  is 
impossible,  but  if  it  is  valued  at  a  sum  twice  as  great  as  the 
highest  value  placed  upon  it  by  the  relator's  witnesses,  the 
respondent  will  have  no  cause  of  complaint.  It  is  clearly 
overvalued  upon  the  tax  rolls.  Taking  into  account  the  earn- 
ing capacity  of  the  canal  it  is  plain  that  it  should  not  be  valued 
beyond  $16,000  per  mile.  It  is  a  sum  believed  to  be  greater 
than  any  creditor  of  the  relator  would  receive  it  for  in 
extinguishment  of  its  debts ;  and  the  taxable  valuation  is  fixed  . 
at  that  sum  as  being  the  very  highest  which  the  testimony 
will  warrant.  As  the  relator's  property  should  be  taxed  at  the 
same  rate  with  that  of  all  other  property  in  the  town,  the  con- 
clusion is  that  during' the  years  18S2  and  1833  the  valuation  of 
the  canal  should  have  been  at  a  sum  which  forty-four  and  seven, 
tenths  per  cent  of  $1 6,000  per  mile  would  produce,  and  at  the 
same  per  cent  upon  $10,000  of  property  other  than  the  canaL 
The  remaining  question  is  one  of  costs.  The  highest  val 
nation  placed  upon  the  canal  of  the  relator,  and  that  was  an 
estimate  based  upon  cost,  and  not  its  earning  capacity,  was 
$50,000  per  mile.  With-  what  justice  did  the  respondent* 
estimate  its  value  at  $42,500  or  thereabouts  per  mile,  when 
they  knew  they  had  estimated  their  own  property  and  that  of 
their  neighbors  by  a  different  rule  ?  Will  they  pretend  that 
they  valued  the  property  of  the  relator,  as  they  did  that  of 
others,  at  only  forty-four  and  seven -tenths  per  cent  of  its  actual 
value  ;  or  must  they  admit  that  while  swearing  to  act  impar- 
tially they  have  done  the  reverse?  If  the  property  of  the 
relator  was  valued  at  the  same  rate  as  that  of  others,  they  must 
have  deliberately  determined  that  its  actual  value  per  mile 
was  about  $95,000,  a  sum  so  mueh  in  excess  of  their  own 
evidence  that  it  is  difficult  to  predicate  good  faith  in  their 
action.  Perhaps,  however,  charity  requires  the  conclusion 
that  the  errors  are  mistakes  rather  than  crimes,  and  acting 
upon  that  assumption  no  costs  will  be  imposed. 
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RecwwU  of  causes  to  United  States  courts —  Cause  for  removal— Steps  U> 

be  taken. 

Where  the  petition  for  removal  of  a  cause  from  the  state  court  to  the 
United  States  court  is  made  by  a  plaintiff  who  claims  that  he  is  a  resi- 
dent of  New  Jersey  and  that  the  defendant  is  a  resident  of  New  York, 
before  or  at  the  time  of  filing  such  petition,  the  petitioner  must  make 
and  file  in  the  state  court  an  affidavit  that  he  has  reason  to  believe,  and 
does  believe,  that  from  prejudice  or  local  influence,  he  will  not  be  able 
to  obtain  justice  in  such  state  court 

Where  a  petitioner  fails  to  comply  with  this  requirement  he  cannot 
accomplish  the  removal  of  the  action. 

Where  the  petition  and  bond  have  been  "  accepted,  allowed  and  approved" 
by  a  justice  of  the  state  court,  such  acceptance,  allowance  and  approval 
imply  that  said  justice  was  satisfied,  and  decided  that  the  amount  in 
dispute  did  exceed  the  sum  of  $500;  and  if  such  decision  can  be 
reviewed  at  all  in  the  state  court,  the  application,  if  made  to  a  judge 
other  than  the  one  who  made  such  decision,  must  be  on  notice  of 
motion  to  set  aside  such  acceptance,  'allowance  and  approval  as  having 
been  improvidently  made. 

Special  Term,  July,  1885. 

Andrews,  J. — It  seems  to  me  that  this  action  is  still  in  this 
court.  It  is  doubtful  whether  it  involves  more  than  $500,  as 
the  term  of  etaployment  is  of  uncertain  duration,  but  the  act 
of  congress  requires  that  the  fact  that  the  amount  or  value  in 
dispute  exceeds  $500  should  "  be  made  to  appear  to  the  satis- 
faction "  of  the  state  court  when  the  petition  and  bond  are 
preeented.  The  petition  and  bond  in  this  case  have  been 
"  accepted,  allowed  and  approved  "  by  a  justice  of  this  court, 
and  such  acceptance,  allowance  and  approval  imply  that  said 
justice  was  satisfied,  and  decided  that  the  amount  in  dispute 
did  exceed  the  sum  of  $500 ;  and  if  such  decision  can  be 
reviewed  at  all  in  this  court,  the  application,  if  made  to  a 
judge  other  than  the  one  who  made  6uch  decision,  must  be 
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on  notice  of  motion  to  set  aside  6uch  acceptance,  allowance  and 
approval  as  having  been  improvidently  made. 

I  think,  however,  without  regard  to  the  question  as  to  the 
sum  in  controversy,  that  the  petitioner  has  failed  to  comply 
with  the  act  of  congress  in  an  important  particular,  and  for 
that  reason  has  not  accomplished  the  removal  of  the  action  to 
the  United  States  circuit  court. 

The  petition  for  the  removal  was  made  by  the  plaintiff,  who 
claims  that  he  is  a  resident  of  New  Jersey,  and  that  the 
defendant  is  a  resident  of  New  York.  The  right  to  remove 
the  action  therefore  depends  on  subdivision  3  of  section  639 
of  the  United  States  Revised  Statutes,  which  requires  that 
before  or  at  the  time  of  filing  the  petition,  the  petitioner 
must  make  and  file  in  the  state  court  an  affidavit  that  he  has 
reason  to  believe,  and  does  believe,  that,  from  prejudice  or 
local  influence,  he  will  not  be  able  to  obtain  justice  in  such 
state  court. 

Upon  my  request  to  the  clerk  to  be  furnished  with  all  the 
papers  filed  in  this  action  I  have  received  several,  but  there  is 
no  such  affidavit  among  them,  and  I  conclude,  therefore,  that 
no  such  affidavit  has  been  filed. 

As  the  petitioner  has  apparently  failed  to  comply  with  this 
important  requirement  of  the  act  of  congress,  it  seems  to  me 
that  the  action  is  still  pending  in  this  court,  and  I  should  now 
give  the  plaintiffs  an  opportunity,  if  they  desired  it,  to  be 
heard  on  the  merits  of  the  motion  to  continue  the  injunction, 
but  for  the  fact  that,  on  looking  over  the  papers  submitted 
bj  the  defendant,  I  am  convinced  that  the  injunction  cannot 
be  dissolved. 

The  defendant  entered  into  a  written  contract,  whereby  he 
engaged  himself  to  the  plaintiffs,  for  the  season,  and  as  it 
would  be  impossible  for  them  to  prove  their  damages  in  an 
action  at  law,  they  are  entitled  to  the  injunction. 

The 'statements  in  the  defendant's  affidavit  as  to  what  Prim- 
rose told  him  do  not  amount  to  such  an  allegation  of  fraud  in 
inducing  the  defendant  to  make  the  contract  as,  if  true,  would 
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enable  the  defendant  to  have  the  contract  annulled  on  that 
ground.  The  failure  of  the  plaintiffs  to  reply  to  defendant's 
telegram  did  not  authorize  him  to  make  another  engagement 
nor  in  any  way  operate  to  relieve  him  from  the  obligations  of 
his  contract  with  the  plaintiffs. 

The  motives  of  the  plaintiffs  in  holding  the  defendant  to 
the  performance  of  his  contract  cannot  be  inquired  into,  nor 
is  it  material  how  many  or  how  few  contracts  the  plaintiffs 
have  made  in  the  belief  that  the  defendant  would  keep  his 
engagement. 

As  I  have  reached  this  conclusion  from  an  examination  of 
the  defendant's  papers,  I  shall  return  all  the  papers  to  the 
clerk,  and  the  respective  attorneys  will  take  such  course  as 
they  may  think  proper  in  regard  to  submitting  or  not  sub- 
mitting an  order  to  be  entered  on  this  decision. 


SUPREME  COURT. 


Joseph  J.  O'Donohue  et  al.,  respondents,  agt.  Zaohabiah  E. 

Simmons,  appellant. 

Sheriff —  Bond  of  indemnity — Liability  of  the  sureties  thereon. 

In  an  action  upon  a  bond  of  indemnity  to  the  sheriff,  it  was  error  to  refuse 
to  charge  the  jury  that  if  neither  the  sheriff  nor  any  of  his  deputies 
judged  the  property  taken  under  the  execution  in  reference  to  which 
the  indemnity  applied  was  owned  by  the  judgment  debtor,  then  the 
defendant  was  entitled  to  a  verdict. 

First  Department,  General  Term,  September,  1885. 
Jiefore  Davis,  P.  J.,  Brady  a/nd  Daniels,  JJ. 
Appeal  from  a  judgment  rendered  upon  a  verdict, 
A.  M.  Whitehead,  for  appellant. 
James  M.  Smith,  for  respondent. 


4«2  HOWARD'S  PRACTICE  REPORTS. 


O'Donohue  et  al.  agt  Simmons. 


Bbadt,  «/*.  —  This  action  was  brought  by  the  plaintiffs  upon 
a  bond  of  indemnity  executed  by  the  defendant  and  one 
Michael  S.  Purcell  (since  deceased)  to  the  plaintiffs  assignor, 
James  O'Brien,  then  sheriff  of  the  city  and  county  of  New 
York.  The  case  is  here  for  the  second  time  on  appeal,  and 
several  of  the  questions  which  are  now  presented  are  kindred 
to  those  already  passed  upon  on  the  first  appeal,  the  result  of 
which  is  reported  in  31  Hun  {p.  267).  It  is  not  at  all 
improbable  that  a  consideration  of  all  the  other  exceptions  in 
the  case  would  result  favorably  to  the  respondents,  but  it  is 
not  deemed  necessary  or  advisable  to  consider  them  for  the 
reason  that  one  exception  appears  to  be  fatal  to  the  maintenance 
of  the  judgment.  The  bond  is  in  the  usual  form  of  a  bond 
of  indemnity,  and  provides  for  protection  to  the  sheriff  and 
all  persons  assisting  him  from  any  damages  that  might  accrue 
to  him  or  them  for  levying,  attaching  and  making  sale  under 
and  by  virtue  of  the  execution,  of  all  or  any  personal  property 
which  he  or  they  should  or  might  judge  belonged  to  the 
judgment  debtor  named. 

The  defendant's  counsel  requested  the  court  to  charge  that 
if  neither  the  sheriff  nor  any  of  his  deputies  judged  the 
property  taken  under  the  execution  in  reference  to  which  the 
indemnity  applied  was  owned  by  the  judgment  debtor,  then 
the  defendant  was  entitled  to  a  verdict.  The  court  refused  so 
to  charge,  and  an  exception  was  duly  taken.  What  was  said 
on  that  subject,  if  anything  otherwise,  does  not  appear, 
inasmuch  as  the  charge  is  not  given  in  the  record.  As  said  in 
the  case  of  Clark  agt.  Woodruff  (83  N.  T^  525)  "  it  is  never 
the  purpose  of  these  indemnities  to  make  the  obligors 
responsible  for  trespass  which  they  do  not  direct  or  authorize. 
We  should  not  yield  to  such  a  construction.  The  mischiefs 
resulting  would  be  very  great,  not  only  to  the  parties  and  to 
the  public,  but  to  the  officers  themselves."  And  in  the  same 
case  in  the  supreme  court  (18  Hun,  423)  it  was  said:  aIt 
can  hardly  be  supposed  that  the  parties  who  executed  the 
bond  intended  to  create  a  roving  commission  by  which  the 
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plaintiff  would  be  at  liberty  to  seize  by  way  of  experiment, 
any  property  which  he  might  even  judge  to  belong  to  others, 
and  rely  upon  such  bond  for  protection  against  loss." 

The.  refusal  of  the  judge  to  charge  the  proposition  stated, 
necessarily  results  in  a  d3claration  of  a  converse  proposition, 
namely,  that  the  defendant  would  be  responsible,  if  property 
should  be  taken  by  the  sheriff  which  neither  he  nor  his  deputies 
judged  to  be  the  property  of  the  judgment  debtor,  and  thus 
would  sanction  the  seizure  of  property  in  the  language  of 
Clark  agt.  Woodruff  (supra)  by  way  of  experiment.  The 
mere  fact  of  the  levy  is  not  to  be  construed,  when  an  issue  is 
created  in  regard  to  it,  as  the  exercise  of  judgment  or  an  act  - 
in  conformity  to  the  bond.  A  jury  may  be  called  upon  to 
determine  whether  the  levy  was  made  within  the  spirit  of  the 
bond  itself  which  was  designed  to  secure  the  appropriation  of 
the  property  of  the  debtor,  if,  in  the  judgment  of  the  officer 
intrusted  with  the  execution  of  the  process,  it  was  proper  to. 
levy  upon  and  thus  to  secure  its  appropriation  to  the  payment 
of  the  judgment. 

It  is  no  answer  to  this  proposition  that  there  was  no  conflict- 
ing evidence  on  the  subject  of  the  levy.  It  may  be  said  that 
except  from  the  mere  act  of  levying  there  is  no  evidence  that 
the  property  was  judged  to  belong  to  the  judgment  debtor  by 
the  persons  who  made  the  levy.  At  all  events,  as  already 
suggested,  the  defendant  was  entitled  to  a  submission  of  the 
question  to  the  jury,  and  which  was  rejected  as  we  have  seen, 
whether  the  act  of  the  sheriff  upon  which  his  liability  rested 
was  done  in  conformity  to  the  bond. 

For  these  reasons  the  judgment  should  be  reversed  and  a 
new  trial  ordered. 

Daniels,  J.,  concurred. 

Davis,  P.  «/.  (dissetitmg).  —  The  official  act  of  levying 
property  under  an  execution  was  sufficient  prima  facie  evi- 
dence that  the  officer  judged  it  to  belong  to  the  defendant  in 
the  execution.    There  was  nothing  in  the  case  rebutting  or 
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impairing  this  prima /acts  evidence,  and  therefore  no  occasion 
to  make  the  charge  requested.  If  there  had  been  a  contro- 
versy by  evidence  so  as  to  make  an  issue  on  the  question 
whether  or  not  the  officer  judged  the  property  levied  on  to 
be  that  of  the  execution  defendant,  then  the  charge  requested 
would  have  been  proper  and  its  refusal  fatal.  Otherwise  it 
was  not  error  to  decline  to  charge  at  all  on  that  question. 

I  dissent  from  the  conclusion  that,  on  the  ground  considered 
in  the  opinion  of  Brady,  J.,  there  should  be  a  reversal  and 
new  trial. 


SUPREME  COURT. 

Frrderioa    Baker,   respondent,    agt.    George    Johns  and 

Charles  Netz,  appellants. 

Ejectment  —  Lease —  Indian  reservation  —  Who  entitled  to  renewal  of  learn 

under  act  of  congress — Evidence. 

By  the  act  of  congress,  approved  February  15, 1875,  it  was  provided  that 
the  then  existing  Indian  leases  should  be  valid  and  binding  for  the  term 
of  five  years  thereafter,  unless  by  the  terms  thereof  they  expired  before 
that  time.  The  same  act  gave  the  holder  of  such  leases  the  right  to  a 
renewal  thereof  in  case  he  was  the  owner  of  "  improvements  erected 
upon  "  the  land  leased. 

George  Jemison,  a  Seneca  Indian,  residing  on  the  reservation,  made  to  the 
plaintiff  a  lease  of  certain  premises  (of  which  those  in  question  are  a 
part)  for  the  term  of  twelve  years,  and  on  the  16th  day  of  June,  1875,  the 
same  Jemison  executed  and  delivered  to  the  defendant  Johns  a  lease  of 
the  land  in  question,  and  the  defendant  Netz  is  his  .tenant,  and  in 
possession.  Under  the  act  of  congress  the  defendant  Johns  made 
application  to  the  council  of  the  Seneca  nation  on  the  25th  December, 
1879,  for  renewal  of  his  lease  which  was  granted  and  lease  made  of  that 
date,  and  on  20th  day  of  January,  1880,  the  plaintiff  made  a  like 
application  for  renewal  of  her  lease,  which  was  granted  by  the 
councilors,  and  lease  made  of  date  of  May  8,  1880,  which  included  the 
land  in  lease  to  defendant.  In  action  of  ejectment  by  plaintiff,  to 
recover  the  land  held  by  defendant: 

Held,  first,  that  plaintiff  had  made  improvements  on  the  land  covered  by 
her  lease,  and  within  the  meaning  of  the  act  of  congress  was  the  owner 
of  them,  and  therefore  entitled  to  a  renewal  of  her  lease. 
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8eeoncL  That  the  leases  to  the  plaintiff  and  defendant  Johns  were  in  the 
strict  legal  sense  invalid  prior  to  the  act  of  congress  of  1875,  and  that 
they  had  no  legal  rights  in  respect  to  the  leased  premises,  except  that 
afforded  by  possession,  but  that  act  confirmed  and  made  leases  then 
outstanding  valid,  and  established  rights  under  them  as  effectually  as 
of  the  time  of  their  execution  as  if  they  had  been  made  by  persons 
competent  to  vest  the  rights  they  purported  to  give.  In  that  view  the 
plaintiff  became  the  lessee  of  the  entire  premises  covered  by  her  lease 
by  the  force  of  the  act  from  the  time  it  was  made,  and  that  to  the 
defendant  Johns  was  ineffectual  to  vest  in  him  any  right  to  the  land 
embraced  in  it. 

Third.  That  the  plaintiff  was  entitled  to  renewal  of  her  lease  entire,  and 
the  continued  possession  of  the  premises  covered  by  it,  and  the  defendant 
Johns  had  in  fact  no  existing  lease,  and  no  right  to  any  renewal  in 
respect  to  the  premises  in  question,  unless  the  plaintiff  had  relinquished 
them  to  him  in  such  sense  that  he  might  be  treated  as  in  possession  as 
her  lessee  or  assignee. 
Fourth.  That  the  provision  in  the  act  of  congress  for  renewal  of  leases 
to  persons  who  own  improvements,  has  reference  to  those  only  who  at 
the  time  the  application  is  made,  lawfully  claim  under  a  lease,  or  under 
some  one  who  has  taken  a  lease  which  is  then  valid,  and  does  not 
include  one  who  has  unlawfully  as  against  such  leaseholder  (entitled 
to  renewal),  entered  and  made  improvements  upon  some  portion  of  the 
premises. 
Fifth.  That  it  is  conclusively  established  by  adjudication  that  the  defendant 
Johns  derived  no  right  to  possession  of  the  premises  from  the  plaintiff, 
and  ho  had  no  position  which  enabled  or  permitted  him  as  against  the 
plaintiff  to  apply  for  or  take  the  renewal  lease  under  which  he  claims, 
but  the  right  was  exclusively  in  the  plaintiff  to  have  a  renewal  lease 
covering  the  entire  premises  embraced  within  that  first  taken  by  her. 
Sixth.  That  as  it  was  the  custom,  and  had  been  for  years,  of  the  council  of 
the  Seneca  nation  to  assemble  for  the  transaction  of  its  business,  and 
the  action  of  the  council  when  so  assembled  was  governed  by  rules  and 
by-laws,  and  a  formal  record  of  the  proceedings  was  kept  in  a  book  by 
the  clerk,  a  copy  of  such  record  certified  by  him  is  competent  evidence* 

Fifth  Department,  General  Term,  April,  1885. 

Before  Haight  and  Bradley,  JJ. 

Appeal  from  a  judgment,  entered  in  favor  of  plaintiff,  on 
yerdict  of  Cattaraugus  circuit,  and  from  order  denying  new 
trial. 
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Andey  cfe  Davie,  for  appellants. 
Henderson  dk  Wentworth,  for  respondent 

Bradley,  «/".  — The  action  is  ejectment,  to  recover  the  pos- 
session of  land  which  is  part  of  the  Allegany  Indian  reserva- 
tion and  situated  in  the  village  of  Salamanca,  county  of 
Cattaraugus. 

On  the  26th  day  of  May,  1871,  George  Jemison,  a  Seneca 
Indian  residing  on  the  reservation,  made  to  the  plaintiff  a 
lease  of  certain  premises  (of  which  those  in  question  are  a 
part)  for  the  term  of  twelve  years.  And  on  the  16th  day  of 
June,  1874,  the  same  Jemison,  executed  and  delivered  to  the 
defendant  Johns  a  lease  of  the  land  in  question,  and  the 
defendant  Netz  is  his  tenant,  and  in  possession.  The  plaintiff 
had  a  verdict  and  judgment  from  which  and  from  order 
denying  new  trial  this  appeal  is  taken. 

By  act  of  congress  of  February  19,  1875,  entitled  "an  act 
to  authorize  the  Seneca  nation  of  New  York  Indians  to  lease 
lands  within  the  Cattaraugus  and  Allegany  reservations  and  to 
confirm  existing  leases,"  it  was  provided  that  the  president 
of  the  United  States  appoint  three  commissioners  to  sur- 
vey, locate  and  establish  proper  boundaries  of  the  villages 
of  Vandalia,  Carrollton,  Great  Valley,  Salamanca,  West 
Salamanca  and  Bed  House,  on  the  Allegany  reservation, 
make  maps  thereof  and  designate  on  the  maps  defined  as  near 
as  may  be  the  lands  therein  then  leased,  and  to  deposit  the  sur- 
veys and  maps  in  the  clerk's  office  of  that  county  for  record 
and  preservation.  That  the  then  existing  leases  within  those 
boundaries  should  be  valid  and  binding  for  the  term  of  five 
years  thereafter,  unless  by  the  terms  thereof  they  expired  before 
that  time.  And  at  the  end  of  that  time  and  on  the  expiration 
of  term  of  leases  before  then,  the  Seneca  nation  should  be 
entitled  to  the  possession  of  the  lands  so  leased. 

But  it  was  further  provided  that  the  leases  should  at  expira- 
tion of  the  term  or  of  that  time  be  renewable  for  a  period 
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not  exceeding  twelve  years,  and  that  the  persons  who  may  be 
at  such  time  the  owner  or  owners  of  improvements  erected  on 
such  lands  shall  be  entitled  to  such  renewed  leases,  and  con- 
tinue in  possession  on  such  conditions  as  may  be  agreed  upon 
by  them  and  the  councilors  of  the  nation.  And  if  they 
could  not  agree,  the  terms  to  be  fixed  by  referees  selected  in 
a  manner  prescribed  by  the  act  (18  U.  S.  Statutes  at  Large, 
330). 

The  surveys  and  maps  were  made?  filed  and  recorded  pur- 
suant to  that  act  of  congress. 

The  defendant  made  application  to  the  council  of  the 
Seneca  nation  on  the  25th  day  of  December,  1879,  for  renewal 
of  the  lease  before  mentioned  to  him  which  was  granted  and . 
lease  made  of  that  date.  And  on  20th  day  of  January,  1880, 
the  plaintiff  made  a  like  application  for  renewal  of  her  lease 
which  was  granted  by  the  councilors,  at  a  meeting  on  the  8th 
day  of  May,  1880,  and  lease  of  that  date  made  to  her,  which 
included  the  land  in  the  lease  to  the  defendant 

The  plaintiff  had  made  improvements  on  the  land  covered 
by  her  lease  and  within  the  meaning  of  the  act  of  congress 
was  the  owner  of  them,  and  therefore  entitled  to  a  renewal 
of  her  lease.  The  only  question  is  whether  she  had  the  right 
to  include  within  her  renewed  lease  that  portion  of  the  land 
in  question. 

The  defendant  Johns  claims  that  he  had  made  and  owned 
-improvements  on  it,  and  that  he  was  within  the  act  entitling 
him  to  renewal  of  his  lease.  There  is  evidence  tending  to 
prove  that  he  made  improvements  on  this  land  in  April,  1879  ; 
that  there  was  a  house  on  it  which  was  built  there  in  1873, 
which  he  bought  of  one  Nelson  in  1874,  who  had  purchased 
it  on  a  mechanic's  lien  sale  shortly  before  ;  that  the  plaintiff 
was  advised  of  the  purchase  by  Nelson,  and  of  his  purpose  to  sell 
it  to  defendant  Johns  and  made  no  objection  but  said  that  it 
belonged  to  her  brother  and  she  had  no  claim  on  it  and  it 
appears  that  her  brother  with  her  permission  built  the  house 
and  lived  in  it  for  a  short  time  and  left  it,  and  that  the  plain- 
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tiff  improved  and  cultivated  the  land  in  question  until  the 
defendant  Johns  took  possession  without  her  consent  in  1879. 
As  between  persons  competent  to  contract,  the  one  prior  in 
time  of  two  stipulations,  to  the  same  effect  would  give  the 
superior  right.  And  such  rule  should  be  applied  here  unless 
the  anomalous  situation  before  the  act  of  congress  and  the 
effect  of  its  provisions  since  do  not  permit  the  application  of 
such  rule.  For  many  years  prior  to  that  act  the  Seneca 
nation  had  a  system  of  allotment  of  lands  to  respective  Indians, 
for  occupation,  cultivation  and  improvement,  and  in  aid  of 
such  purpose  there  was  some  legislation  of  this  state  (Laws  of 
1845,  chap.  150,  sec.  6 ;  Laws  of  1849,  chap.  378)  pureoant 
to  which  individual  occupancy  was  observed.  And  it  was 
also  common  for  those  occupants  or  those  so  entitled  to  occupy 
to  make  leases.  But  our  attention  is  not  called  to  any  law  which 
gave  legality  to  any  leases  to  white  persons,  prior  to  the  act  of 
congress  before  referred  to,  except  so  far  as  relates  to  police 
regulations  and  to  preserve  the  peace  and  to  prevent  intrusion 
upon  the  reservation,  the  legislative  power  in  respect  to  the  tribe 
and  the  lands  occupied  by  them  is  exclusively  in  congress.  And 
the  relation  of  the  Indians  is  that  in  the  nature  of  ward  of 
the  general  government.  It,  therefore,  may  be  assumed  that 
the  leases  to  the  plaintiff  and  defendant  Johns  were  in  the 
strict  legal  sense  invalid  prior  to  tho  act  of  congress  of  1875. 
And  that  they  had  no  legal  right  in  respect  to  the  leased 
premises  except  that  afforded  by  possession,  but  that  act 
confirmed  and  made  leases  then  outstanding  valid,  and 
established  rights  under  them  as  effectually  as  of  the  time  of 
their  execution  as  if  they  had  been  made  by  persons  competent 
to  vest  the  rights  they  purported  to  give.  In  that  view  the 
plaintiff  became  lessee  of  the  entire  premises  covered  by  her 
lease  by  the  force  of  the  act  from  the  time  it  was  made,  and 
that  to  the  defendant  Johns  was  ineffectual  to  vest  in  him 
any  right  to  the  land  embraced  in  it.  Then  comes  the  effect 
of  the  act  in  respect  to  the  right  to  have  renewal  That 
necessarily  related  to  an  existing  lease  and  one  under  which 
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rights  were  vested  by  virtue  of  it  ia  view  of  the  confirming  act, 
and  limited  such  right  to  those  lessees  who  were  the  owners 
oi  improvements  erected  on  the  lands  covered  by  their  leases 
respectively.  And  except  so  far  as  the  lessee  had  relinquished 
to  another  the  right  to  renewal  of  the  lease,  is  not  qualified  so 
as  to  permit  the  redaction  or  severance  of  the  premises  covered 
by  it. 

While  the  act  in  terms  does  not  distinguish  between  con- 
flicting leases  nor  declare  a  preference  of  those  of  the  earlier 
dates,  in  such  case  it  must  be  assumed  that  the  purpose  of  the 
statute  was  that  the  rights  of  the  lessees  and  their  assigns, 
such  as  the  law  would  recognize  in  respect  to  priority  should 
be  observed  and  such  is  the  fair  and  proper  construction  and 
effect  of  the  act  and  the  equitable  rule  to  be  applied  (Ryan 
agt.  Knorr,  19  Huny  540).  If  this  proposition  is  correct  it 
follows  that  the  plaintiff  was  entitled  to  renewal  of  her  lease 
entire,  and  the  continued  possession  of  the  premises  covered 
by  it,  and  the  defendant  Johns  had  in  fact  no  existing  lease 
and  no  right  to  any  renewal  in  respect  to  the  premises  in 
question,  unless  the  plaintiff  had  relinquished  them  to  him  in 
such  sense  that  he  might  be  treated  as  in  possession  as  her 
lessee  or  assignee. 

The  evidence  does  not  permit  the  conclusion  of  any  such 
relation  between  them.  There  is  nothing  appearing  in  con- 
nection with  the  circumstances  of  his  purchase  of  the  house 
on  her  part  which  can  be  construed  as  a  surrender  of  the 
possession  of  the  premises  in  question  to  him.  And  as  between 
those  parties  the  defendant  had  no  right  to  the  possession. 
The  provision  in  the  act  of  congress  for  renewal  of  leases  to 
persons  who  own  improvements  has  reference  to  those  only 
who  at  the  time  the  application  is  made,  lawfully  claim  under 
a  lease  or  under  some  one  who  has  taken  a  lease  which  is  then 
valid,  and  does  not  include  one  who  has  unlawfully  as  against 
such  lease  holder  (entitled  to  renewal)  entered  and  made 
improvements  upon'  some  portion  of  the  premises.  It 
appears  that  the  plaintiff   resisted  the  interference  by  the 
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defendant  Johns  with  her  possession  and  enjoyment  of  the 
premises  which  he  claims,  that  in  June,  1876,  she  prosecuted 
him  by  action  for  trespass  committed  on  them  in  the  year* 
1872,  1873  and  1874,  in  the  county  court,  and  a  trial  was  had 
and  she  recovered. 

And  that  about  the  1st  of  May,  1879,  she  commenced  an 
action  in  this  court  against  him  to  recover  the  possession  of 
the  same  premises,  which  he  defended,  and  at  the  trial  (May 
24,  1880)  it  appearing  that  the  plaintiff's  title  on  which  the 
action  was  based  at  the  time  of  its  commencement  had  expired 
on  19th  February,  1880,  a  verdict  was  rendered  for  the 
plaintiff  for  damages  for  the  wrongful  detention  from  her  of 
the  premises  by  the  defendant,  upon  which  judgment  was 
entered  against  the  defendant,  with  costs,  pursuant  to  the 
statute  in  such  case  (2  R.  S.,  308,  sec.  31 ;  Lang  agt.  Wilbrar 
hane,  2  Duer,  171 ;  Van  Rensselaer  agt.  Owen,  48  ifarJ.,  61). 
This  recovery  is  conclusive  evidence  as  to  the  title  of  the 
plaintiff  as  against  the  defendant  Johns  up  to  the  19th  day 
of  February,  1880,  and  has  no  greater  or  other  force  or  effect 
beyond  that  action  between  them  as  an  adjudication  (2  R.  $., 
309,  sec.  36 ;  Beebe  agt.  Elliott,  4  Barb.,  457 ;  Briggs  agt. 
Wells,  12  Barb.,  567;  Cogger  agt.  Lansing,  64  N.  7".,  417; 
Dawley  agt.  Brown,  79  N.  Y.,  890).  And  this  conclusive 
effect  is  wholly  given  by  the  statute  (Bates  agt.  Stearns,  33 
Wend.,  482). 

Thus  is  conclusively  established  by  adjudication  that  the 
defendant  Johns  derived  no  right  to  the  possession  of  the 
premises  from  the  plaintiff.  And  if  we  are  right  in  the 
views  above  given  he  had  no  position  which  enabled  or  per- 
mitted him  as  against  the  plaintiff  to  apply  for  or  take  the 
renewal  lease  under  which  he  claims,  but  the  right  was  exclu- 
sively in  the  plaintiff  to  have  a  renewed  lease  covering  the 
entire  premises  embraced  within  that  first  taken  by  her. 

The  contention  of  the  defendant's  counsel  that  the  evidence 
presented  a  question  of  fact  in  respect  to  the  action  of  the 
council  on  the  plaintiff's  application  for  the  renewal  of  her 
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lease  and  therefore  the  direction  of  the  verdict  was  error,  is 
not,  we  think,  supported.  It  was  the  custom,  and  had  been 
for  many  years,  of  the  council  of  the  Seneca  nation  to  assemble 
for  the  transaction  of  its  business. 

The  action  of  the  councilors  when  so  assembled  was 
governed  by  rules  and  by-laws,  and  a  formal  record  of  the 
proceedings  was  kept  in  a  book  by  the  clerk.  And  a  copy  of 
them  certified  by  him  are  competent  evidence  {Laws  of  1847, 
chap.  365,  sec.  7). 

It  is  not  necessary  to  hold  that  the  original  record  or  a  copy 
certified  by  the  clerk  is  conclusive  evidence  that  they  were 
correctly  entered  in  the  book. 

They  would  not  be  such  in  a  direct  proceeding  within  a 
proper  time  to  attack  directly  action  based  upon  them.  But 
in  a  collateral  action  or  proceeding  to  which  the  nation  is  not 
a  party  and  which  involves  inquiry  into  the  validity  of  the 
execution  of  a  contract  made  pursuant  to  the  record  of  the 
proceedings  as  entered  to  which  the  nation  is  a  party,  and 
executed  by  the  council  by  its  president  according  to  its  estab- 
lished rules  and  custom,  it  is  very  questionable  whether  their 
proceedings  as  they  appear  on  the  record,  and  the  execution 
of  such  contract  in  fact  so  made  can  be  attacked  in  that  man- 
ner. But  here  the  plaintiff  was  entitled  to  the  renewal  which 
she  received.  The  only  question  open  to  the  council  of  the 
Seneca  nation  was  that  of  terms.  The  nation  do  not  com- 
plain of  them  and  the  defendant  cannot.  And  the  terms  are 
in  all  respects  those  appearing  in  the  record  of  the  proceed- 
ings of  the  council. 

If  the  propositions  we  have  adopted  as  applicable  to  this 
case  are  correct  it  follows  that  no  error  was  committed  by  the 
trial  court,  and  that  the  judgment  and  order  should  be 
affirmed. 

Haight,  J.,  concurred;  Barker,  J.,  not  sitting. 
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SUPREME  COURT. 

The  People  ex  rd.  Cass  et  al.  agt.  Hosmer  et  al.  inspectors 
of  election  of  the  thirty-f onrth  election  district  in  the  twenty- 
third  assembly  district ;  and  twenty-seven  other  cases  against 
the  same  inspectors. 

Median  law — Registration  of  voter* — Duties  of  board  of  registration — No 
right  to  refuse  to  register  all  duty  qualified  voters  who  may  have  made  appli- 
cation for  registration  within  the  time  prescribed  by  law. 

Under  the  act  relating  to  the  registration  of  voters  in  the  city  and  county 
of  New  York,  it  is  the  duty  of  the  inspectors  to  register  every  duly- 
qualified  voter  who  presents  himself  within  the  place  of  registration 
before  the  hour  of  nine  o'clock  in  the  evening  and  demands  to  be  sworn, 
and  the  true  construction  of  the  statute  is  that  the  place  of  registration 
shall  be  closed  at  that  hour,  but  not  that  the  inspectors  shall  refuse  after 
that  hour  to  register  those  who  have  applied  within  the  time  prescribed 
bylaw. 

New  York  Chambers,  October,  1885. 

Lawbenob,  J. — The  relators  show  that  they  are  citizens  of 
the  state  of  New  York,  of  fall  age,  and  have  resided  in  the 
state  more  than  one  year,  fonr  months  in  the  county  and  thirty 
days  in  the  election  district,  and  that  they  are  duly  qualified 
and  entitled  by  virtue  of  such  citizenship  and  residence  to 
appear  and  be  registered  as  voters  at  the  next  general  election  ; 
that  on  the  24th  of  October,  inst.,  they  each  appeared  before 
said  inspectors  for  said  thirty-fourth  election  district,  some  of 
them  as  early  a$7.45  o'clock  p.  m.,  and  all  of  them  before  the 
hour  of  nine  o'clock,  p.  m.,  for  the  purpose  of  being  sworn  and 
examined  as- to  their  qualifications  as  voters  and  for  the  purpose 
of  being  registered  as  required  by  law.  It  also  appears  from  the 
affidavits  that  each  of  the  relators  remained  continually  in  the 
place  of  registration  from  the  time  of  his  entry  therein  up  to 
nine  o'clock  p.  m.,  and  that  each  demanded  that  the  said  board 
of  inspectors  should  register  his  name,  and  requested  to  be 
sworn  by  them,  but  that  the  said  board  of  inspectors  declared 
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the  registry  closed  at  nine  p.  m.  and  refused  to  enter  the 
relators9  names  on  the  registry,  &c.  The  act  relating  to  the 
registration  of  voters  in  the  city  and  county  of  New  York 
(chap.  24  of  chap.  410  of  the  Consolidation  act  of  1882,  as 
amended  April  21, 1883),  provides  (sec.  1858)  that  the  inspect- 
ors of  election  appointed  pursuant  to  the  provisions  of  this 
chapter,  shall  at  the  times  in  this  chapter  designated  for  a 
general  registration,  meet  in  their  respective  election  districts, 
at  the  places  which,  as  provided  in  this  chapter,  shall  be 
designated  therein  for  such  meetings,  and  at  such  times  in 
each  election  district  the  said  inspectors  of  election  shall 
openly  and  publicly  do  and  perform  the  following  acts,  viz. : 
1.  They  shall  organize  as  a  board  by  selecting  one  of  their 
number  to  act  as  chairman ;  but  in  the  case  of  failure  to  so 
organize  within  fifteen  minutes  after  the  time  fixed  for  the 
meeting,  the  chairman  shall  be  selected  by  lot.  2.  They  shall 
receive  the  application  for  registration  of  such  male  residents 
of  their  several  election  districts  as  then  are,  or  on  the  day  of 
election  next  following  the  day  of  making  such  applications 
would  be,  entitled  to  vote  therein,  and  who  shall  personally 
present  themselves,  and  such  only.  3.  They  shall  remain  in 
session  on  each  of  said  days  between  the  hours  of  eight  o'clock 
in  the  morning  and  nine  o'clock  in  the  evening,  and  shall 
administer  to  all  persons  who  personally  apply  to  register  the 
following  oath  of  affirmation,  viz. :  "  You  do  solemnly  swear 
(or  affirm)  that  you  will  fully  and  truly  answer  all  such  ques- 
tions as  shall  be  put  to  you  touching  your  place  of  residence, 
name,  place  of  birth,  your  qualifications  as  an  elector  and  your 
right  as  such  to  register  and  vote  under  the  laws  of  this  state." 
The  next  subdivision  of  this  section  relates  to  the  entries  to 
be  made  in  the  registry,  and  it  is  not  necessary  to  Bet  it  forth 
at  length.  The  question  in  these  cases  is  whether  the  books 
of  registry  are  to  be  closed  at  nine  o'clock  in  the  evening, 
although  duly  qualified  voters  are  within  the  place  of  regis- 
tration demanding  to  be  sworn  as  to  their  qualifications  as 
voters,  or  whether  it  is  the  duty  of  the  inspectors  to  register 
Vol.  II        60 
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all  such  voters  as  may  have  made  application  for  registration, 
and  are  within  the  place  of  registration  at  the  hour  of  nine 
in  the  evening.  I  am  of  the  opinion  that  it  is  the  duty  of 
the  inspectors  to  register  every  duly  qualified  voter  who  pre- 
sents himself  within  the  place  of  registration  before  the  hour 
of  nine  o'clock  in  the  evening  and  demands  to  be  sworn,  and 
that  the  true  construction  of  the  statute  is  that  the  place  of 
registration  shall  be  closed  at  that  hour,  but  not  that  the 
inspectors  shall  refuse  after  that  hour  to  register  those  who 
have  applied  within  the  time  prescribed  by  law.  The  object 
of  the  registry  law  is  to  enable  it  to  be  ascertained  who  are 
duly  qualified  voters.  The  electors  are  required  to  present 
themselves  within  certain  hours  for  the  purpose  of  having 
their  qualifications  ascertained  in  each  of  these  cases.  The 
affidavits  6h6w  that  the  relators  personally  presented  them- 
selves for  registration  before  the  hour  for  closing  the  place  of 
registry  had  arrived.  Surely  they  should  not  be  deprived  of 
their  right  to  vote  when  they  have  done  everything  which  the 
law  required  them  to  do,  for  the  purpose  of  proving  their 
qualifications  as  electors.  [  am  strengthened  in  this  conclu- 
sion when  I  compare  the  phraseology  of  section  1843  of  the 
act  with  that  of  section  1858.  Section  1843  provides  "  that 
at  all  elections  hereafter  held  in  the  city  and  county  of  JJew 
York,  the  polls  shall  be  opened  at  six  o'clock  in  the  morning 
and  closed  at  four  o'clock  in  the  afternoon."  The  language 
of  subdivision  3  of  section  1858  is  that  the  inspectors  "shall 
remain  in  session  on  each  of  said  days,  between  the  hours  of 
eight  o'clock  in  the  morning  aiid  nine  o'clock  in  the  evening, 
and  shall  administer  to  all  persons  who  personally  apply  to 
register  the  following  oath,"  &c.  There  is  no  positive  pro- 
vision that  the  inspectors  shall  close  their  books  at  nine  o'clock 
in  the  evening  if  there  are  persons  waiting  to  be  registered 
who  are  duly  qualified  as  voters  and  who  have  appeared  before 
them  before  nine  o'clock.  In  section  1843  the  mandate  is 
that  "  the  polls  shall  be  closed  at  four  o'clock."  The  language 
of   section  1858  is  not  mandatory  as  to  the  closing  of  the 
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books,  and  there  is  nothing  in  it  from  which  it  can  be  inferred 
that  the  books  are  to  be  closed  and  thereby  duly  qualified 
electors  deprived  of  their  registration,,  although  they  have 
done  everything  within  their  power  to  obtain  such  registration, 
and  are  personally  present  before  the  inspectors  when  the  hour 
of  nine  in  the  evening  arrives.  The  affidavit  presented  on 
behalf  of  the  relator  Mr.  Sherwood  is  defective,  inasmuch  as 
it  is  simply  corroborative  of  the  affidavit  of  Cass,  and  does 
not  show  that  Sherwood  made  the  same  demand  in  his  own 
behalf  as  Cass  made.  The  intention  undoubtedly  was  to 
adopt  the  affidavit  of  Cass,  and  to  allege  that  the  same  facts 
existed  in  the  case  of  Sherwood ;  but  the  affidavit  does  not 
state  so.  In  all  the  other  cases  I  shall  direct  that  peremptory 
writs  issue,  but  until  a  further  affidavit  is  presented  on  behaL 
Mr.  Sherwood  his  motion  must  be  denied. 


SUPREME  COURT. 
George  E.  Dodge,  respondent,  agt.  John  S.  Colby,  appellant. 

Complaint— Demurrer — Code  Civil  of  Procedure,  section  484 —  Slander  of 
title — What  must  be  alleged  to  maintain  —  Jurisdiction — Courts  of  this 
state  no  jurisdiction  for  trespass  to  lands  without  the  state — Trespass  and 
slander  of  title  cannot  be  joined. 

■ 

The  courts  of  this  state  have  no  jurisdiction  for  trespass  to  lands  without 

the  state. 
To  maintain  slander  of  title,  it  must  be  alleged  to  have  been  malicious 
It  is  no  slander  to  allege  ownership  and  that  plaintiff  has  no  title. 
Under  section  484  of  the  Code  of  Civil  Procedure,  trespass  and  slander  of 

title  cannot  be  joined  in  the  same  complaint. 

First  Department^  General  Term,  October,  18S5. 

Before  Brady,  P.  J.>  and  Daniels,  J. 

Appeal    from  an   interlocutory    judgment    overruling  a 
demurrer  to  the  plaintiff's  complaint. 
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Stephen  B.  Brogue^  for  appellant. 

John  E.  Parsons,  for  respondent. 

« 

Daniels,  J.  —  The  plaintiff  has  bronght  this  action  as  the 
owner  of  about  300,000  acres  of  land,  situated  in  the  state  of 
Georgia,  to  recover  damages  for  timber  and  turpentine  taken 
from  the  land,  and  a*80  for  the  slander  of  his  title  by  the 
defendant.  The  complaint  contains  two  causes  of  action  for 
the  timber  and  turpentine.  To  present  the  first  of  these 
•causes  of  action  it  has  been  alleged  that  the  defendant  and 
others  acting  with  him  "have  caused  various  persons  to  cut 
timber  and  to  take  turpentine,  the  property  of  the  plaintiff, 
from  the  same."  The  second  cause  of  action  has  been 
similarly  stated.  For  that  purpose  it  has  been  alleged  that 
the  defendant  and  others  for  whom  he  was  acting,  represented 
to  lawless  and  irresponsible  persons  that  they  would  protect 
such  persons  "  in  trespassing  upon  said  lands  and  removing 
turpentine  and  timber,  the  property  of  the  plaintiff,  from  the 
same."  And  that  various  persons  "  thus  encouraged  and  pro- 
tected by  the  defendant  and  his  said  agents,  and  relying  upon 
their  assurance  and  protection,  and  directly  instigated  by  them, 
have  taken  turpentine  and  timber  from  the  said  lands,  the 
property  of  the  plaintiff,  of  great  value."  By  these  allegations 
the  facts  upon  which  the  plaintiff's  right  to  recover  has  been 
made  to  depend,  were  trespasses  upon  real  estate  situated  in 
the  state  of  Georgia,  and  for  such  trespasses  no  action  can  be 
maintained  in  the  courts  of  this  state  (Oragin  agt.  Lovett,  88 
N.  F.,  258). 

An  effort  has  been  made  to  distinguish  this  case  from  that 
authority,  upon  the  fact  that  the  plaintiff  in  this  action  claims 
to  recover  the  value  of  the  timber  and  turpentine  as  so  much 
property  belonging  to  him,  which  has  been  converted  by  the 
persons  who  removed  it  from  the  land,  under  the  authority 
or  at  the  instigation  of  the  defendant.  But  the  removal  of 
the  timber  and  turpentine  and  its  appropriation  to  the  use  of 
the  persons  taking  it,  will  not  entitle  the  plaintiff  to  maintain 
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this  action  in  this  state,  for  the  conversion  and  appropriation 
were  merely  acts  by  which  the  trespass  itself  was  made  com- 
plete, and  its  fruits  diverted  to  the  use  of  the  persons  commit- 
ting these  wrongs  upon  the  land. 

A  similar,  proposition  was  presented  in  American  Union 
Telegraph  Company  agt.  Middleion  (80  N.  Y.%  408),  but  it 
failed  to  receive  the  sanction  of  the  court.  And  it  was  held 
that  the  acts  of  trespass  themselves  could  not  be  separated 
from  those  of  the  removal  and  appropriation  of  the  property 
in  such  a  manner  as  to  allow  an  action  to  be  maintained  for 
the  value  of  the  property  actually  converted.  The  case  i* 
directly  applicable  in  this  respect  to  the  one  now  under  con- 
sideration, and  although  it  may  conflict  in  this  conclusion  with 
the  decisions  cited  from  the  reports  of  the  state  of  Pennsyl- 
vania, it  must  still  be  held  to  be  controlling  as  to  its  disposition. 

It  has  been  urged  that  a  different  conclusion  was  arrived  at 
in  Newman  agt.  Oodard  (3  Z/tm,  70),  but  that  is  a  mistaken 
view  of  that  case,  for  the  property  for  which  it  was  held  a 
recovery  might  there  be  had  was  no  part  of  the  freehold,  but 
it  was  personal  property,  in  no  manner  whatever  connected 
with  the  premises  from  which  it  was  taken.  This  case  cannot 
be  brought  within  the  principle  upon  which  that  proceeded,, 
but  it  is  to  be  controlled  by  the  authorities  previously  men- 
tioned. Neither  of  these  subdivisons  present  a  cause  of  action 
within  the  jurisdiction  of  this  conrt,  and  that  part  of  the 
demurrer  by  which  this  point  has  been  raised  was  therefore 
well  taken. 

The  residue  of  the  complaint  containing  what  has  been 
relied  upon  as  a  third  cause  of  action  consists  in  brief  of  the 
charge  that  the  defendant  and  others  acting  under  his  authority 
had  both  publicly  and  privately  denied  the  plaintiffs  title  to 
this  land.  But  in  no  part  of  the  complaint  relating  to  this 
cause  of  action  has  it  been  alleged  that  this  denial  of  the  plain- 
tiffs title  was  maliciously  made,  and  that  is  an  essential  fact 
the  existence  of  which  has  been  required  to  sustain  an  action 
for  the  slander  of  a  title    {Like  agt.  McKinstry,  41  Barb.y  1 86). 
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But  it  appears  further  from  the  allegations  contained  in  this 
subdivision  of  the  complaint  that  the  defendant  and  those  act- 
ing with  him  claimed  an  adverse  title  to  the  property  to  the 
plaintiff,  and  stated  that  they  had  been  confirmed  in  the 
propriety  of  that  claim  by  the  unanimous  decision  of  four 
able  legal  gentlemen  who  had  investigated  the  subject,  and 
concluded  that  the  plaintiff  was  not  the  owner  of  the  land. 
It  is  entirely  manifest  from  the  alleged  statements  contained 
in  the  complaint  that  the  defendant  claimed  to  be  interested 
as  owner  in  this  property.  And  where  a  claim  may  be  made 
of  that  description,  together  with  the  assertion  that  the  plain- 
tiff is  not  the  owner  of  the  property,  an  action  of  slander  can- 
not be  maintained  for  the  mere  making  of  the  assertion 
{Smith  agt.  Spooner,  3  Taunton,  246).  And  this  case,  as  well 
as  the  preceding  authority,  proceeded  further  upon  the 
principle  that  the  words  by  which  the  title  in  question  may 
have  been  assailed,  must  be  shown  to  have  been  spoken 
maliciously.  Indeed  that  is  essential  in  all  actions  of  slander, 
and  before  such  proof  can  regularly  be  given  the  complaint 
itself  must  contain  an  allegation  thai  such  was  the  fact.  In 
no  part  of  this  complaint,  therefore,  was  any  cause  of  action 
disclosed  against  the  defendant. 

But  if  it  should  be  held  that  each  division  of  the  complaint 
contained  a  cause  of  action,  then  it  was  subject  to  the  farther 
objection  mentioned  in  the  demurrer,  that  the  causes  of  action 
were  improperly  joined.  For  by  section  484  of  *  the  Code  of 
Civil  Procedure,  an  action  of  slander  cannot  be  joined  with  an 
action  for  injuries  to  real  property  or  for  injuries  to  personal 
property ;  but  the  causes  of  action  which  may  be  regularlv 
united  in  the  same  complaint  must  belong  to  one  of  the  sub- 
divisions contained  in  that  section. 

The  judgment  overruling  the  demurrer  was  erroneous,  and 
it  should  be  reversed  and  judgment  ordered  for  the  defendant 
upon  the  demurrer,  with  leave  to  the  plaintiff  to  amend  within 
the  usual  time  on  the  payment  of  costs. 


r 


HOWARD'S  PRACTICE  REPORTS.  479 


People  exrel  President,  &c,  of  D.  and  H.  Canal  Co.  agt.  Keaton 


SUPEEME  COURT. 

The  People  ex  ret.  The  President,  Managers  and  Company 
of  the  Delaware  and  Hudson  Canal  Company  agt. 
Abram  P.  Keator,  Conrad  Schinnen  and  James  Hodden, 
as  assessors  of  the  town  of  .Rosendale  in  the  county  of  Ulster. 

Taxation  of  railroads  or  canals — Evidence  of  value. 

The  assessors  in  estimating  the  value  of  railroad  or  canal  property,  within 
a  town,  are  not  to  be  governed  solely  by  its  cost,  but  rather,  though  not 
exclusively,  by  its  productiveness  for  railroad  or  canal  purposes. 

The  taxable  value  of  the  part  of  a  canal  which  lies  within  a  town  in  which 
the  tax  is  laid,  is  to  be  ascertained  by  valuing,  as  a  part  of  a  whole  a 
continuous  way  to  carry  freight  from  one  point  to  another,  and  the 
profits  of  its  use  for  that  purpose  (See  ante,  454). 

Ulster  Special  Term,  July9  1885. 

Certiorari  to  review  assessments. 

P.  db  G.  F.  Cantine,  for  relators. 
A.  T.  Clearwater,  for  respondents. 

Westbrook,  J.  —  The  relator,  by  certiorari,  seeks  to  have 
its  assessments  in  the  town  of  Rosendale,  Ulster  county,  New 
York,  during  the  years  1882  and  1883,  reviewed  and  corrected. 

It  is  the  valuation  of  its  canal  within  the  limits  of  that  town 
of  which  the  relator  complains;  such  valuation,  including  its 
telegraph  line,  being  $268,000  in  1882,  and  $292,000  in  1883. 

The  canal  extends  from  Eddyville  in  the  county  of  Ulster 
and  state  of  New  York,  to  Honesdale  in  the  state  of  Pennsyl- 
vania, and  is  108  miles  in  length,  five  and  one-half  of  which 
are  within  said  town  of  Rosendale.  The  valuation,  therefore, 
of  the  canal  per  mile  in  the  town  was  $48,727.26  in  1882  and 
$49,454  in  1883.  The  only  point  to  be  discussed  is  the  valua- 
tion of  the  canal.  The  valuation  of  the  real  estate  of  other 
parties  than  the  relator  and  the  Wallkill  Valley  railway  in 
such  town  was  examined  by  the  judge  writing  this  opinion 
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upon  the  certiorari  prosecuted  by  such  railway,  and  such 
valuation  was  found  to  be  forty  per  cent  only  of  its  actual 
value.  That  conclusion  was  recently  sustained  at  general  term, 
and  need  not  now  be  discussed.  The  evidence  of  valuation 
given  upon  these  proceedings  is  the  same  as  was  given  upon 
the  certiorari  in  the  other,  except  that  the  appraisers  who 
valued  the  property  of  the  town  upon  a  recent  appeal  to  the 
state  assessors  were  examined,  and  such  evidence  will  be  found 
fully  to  justify  the  conclusion  as  to  value  in  the  other  proceeding. 

Neither  will  it  be  necessary  at  this  time  to  discuss  at  any 
length  the  value  of  the  canal  per  mile.  That  question  has 
also  been  recently  examined  in  the  certiorari  brought  by  the 
present  relator  to  review  the  assessments  in  the  town  of 
Marbletown  during  the  same  years.  The  conclusion  reached 
in  that  proceeding  was  that  the  actual  value  of  the  canal  per 
mile,  estimated  as  the  statute  directs  the  assessors  to  do,  "at 
its  full  and.  true  value  as  they  would  appraise  the  same  in 
payment  of  a  just  debt  due  from  a  solvent  debtor  "  (2  R.  8. 
[7th  edJ]9  992,  sec.  17),  was  not  greater  than  $16,000  per  mile. 
The  reasons  for  reaching  that  conclusion  are  contained  in  the 
other  opinion  and  to  that  reference  is  made. 

In  view  of  the  elaborate  argument,  however,  of  the  counsel 
for  the  respondents  it  is  proper  to  say  a  few  words  in  addition 
to  the  opinion  in  the  other  case.  The  statute  to  which 
reference  has  been  made  directs  the  valuation  to  be  estimated 
not  upon  its  cost  nor  upon  its  value  to  the  relator,  but  upon 
the  transfer  of  the  property  to  a  creditor  in  the  payment  of  a 
debt.  No  creditor  would  receive  it  for  any  other  purpose  than 
as  an  investment,  and  in  receiving  it  he  would  calculate  its 
earning  capacity.  The  canal  is  undoubtedly  of  greater  value 
to  the  relator  than  it  would  be  to  any  other  person.  It  is  still 
used  as  the  way  to  transport  its  own  coal  from  its  mines  in 
Pennsylvania  to  tide  water  upon  the  Hudson.  For  this 
purpose  it  was  built,  and  has  ever  since  been  operated.  Its 
tolls  are  very  much  less  than  its  operating  and  maintaining 
expenses,  the  latter  being  more  than  three  times  as  great  as 
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the  former.  This  canal,  however,  in  addition  pays  something 
to  the  relator  as  an  outlet  for  its  own  production.  If,  however, 
it  was  parted  with  to  another,  the  use  which  the  relator  makes 
of  it  would  have  very  little  effect.  If  the  buyer  had  no 
coal  to  transport,  when  he  ascertained  that  the  cost  of  mainte- 
nance and  operation  was  three  times  as  great  as  any  receipts 
he  could  expect,  what  would  he  give  ?  And  if  he  had  coal 
to  transport,  what  would  he  give  for  this  old  and  almost  obso- 
lete way?  The  relator,  of  course,  cannot  afford  to  throw 
away  its  canal  and  build  a  railroad.  It  would  then  sink  the 
capital  invested  in  the  canal,  and  invest  additional  capital  in. 
a  new  mode  of  transportation.  Not  only  would  it  sink  the 
capital  invested  in  the  canal,  but  all  the  money  invested  in  its 
boats,  machinery  and  appliances,  adapted  to  its  navigation, 
and  pay  ont  very  large  sums  for  a  railroad,  cars,  appliances  and 
machinery  therewith  to  do  its  business.  In  short  the  aban- 
donment of  its  canal  by  the  relator  is  throwing  away  its 
money  invested  in  the  structure  and  the  machinery,  boats,  Ac, 
required  for  its  business,  and  the  expenditure  of  a  very  large 
sum  for  a  new  avenue  and  means  of  transportation.  The 
creditor  buying  would,  however,  have  a  different  problem 
before  him.  He  has  money  to  invest,  and  he  would  have  a 
choice  between  an.  investment  in  a  canal,  which  would  involve 
also  a  large  additional  6um  for  boats,  machinery  and  appliances 
adapted  for  the  canal,  and  a  railroad.  Necessarily  he  would 
consider  the  question  from  a  different  standpoint  than  the 
relator,  for  the  selection  of  either  involves  no  sinking  and 
throwing  away  of  capital  already  invested.  The  question  is, 
what  would  such  a  person  give  for  the  canal  per  mile  ?  It  is 
difficult  to  say,  it  is  true,  but  it  certainly  would  be  unsafe  to 
say  that  he  would  give  a  greater  sum  per  mile  than  individu- 
als of  the  experience,  character  and  standing  of  the  late  Mr. 
Dickson,  and  Mr.  Young,  estimate  it  to  be  worth  —  from 
$6,000  to  $8,000  per  mile.  When  its  value  is  put,  as  it  was 
in  the  Marbletown  case,  and  as  it  will  be  in  this,  at  $16,000 
per  mile,  a  sum  twice  as  great  as  the  persons  referred  to  and 
Vol.  II        6 1 
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beet  knowing  its  value  by  their  highest  figures  place  it,  it  is 
believed  that  the  other  taxpayers  of  the  town  should  be  more 
than  satisfied.  Neither  does  the  fact  that  the  late  Mr.  Dick- 
son, Mr.  Young,  and  others  did  or  do  now  sustain  official 
relations  to  the  relator,  detract  from  their  evidence.  They 
were  or  are  men  who  grew  up  on  the  canal,  having  passed 
through  all  its  grades  of  employment  from  boatmen  up,  and 
their  years  of  faithful  service  enabled  them,  not  only  to  speak 
as  experts,  but  also  with  the  weight  of  character  which  hon- 
orable conduct  gives. 

.  It  has  already  been  said  that  the  other  property  in  the  town 
was  valued  at  forty  per  cent  of  its  actual  value.  Do  the 
respondents  claim  that  the  same  rule  was  applied  to  that  of 
the  relator  ?  The  law,  justice,  and  official  oaths  demand  that 
they  should  have  done  so.  The  valuation  of  the  canal  per 
mile  during  the  two  years  averages  $49,090.  If  that  be  forty 
per  cent  of  its  actual  value,  then  we  have  the  astonishing 
result,  that  the  respondents  found  the  actual  value  of  the 
canal  about  $122,000  per  mile.  Upon  this  fact  comment  is 
unnecessary. 

To  equalize  the  taxation  of  the  relator  with  others  in  the 
town,  its  canal  should  be  appraised  at  a  sum  per  mile,  which 
forty  per  cent  of  $16,000  would  produce. 

With  some  doubt  as  to  its  correctness  no  costs  will  be 
imposed  upon  the  respondents.  Their  conduct  in  deliberately 
valuing  other  property  in  the  town  at  only  forty  per  cent  of 
its  value,  after  their  attention  had  been  drawn  to  the  error  bv 
the  opinion  in  the  Wallkill  Valley  Railway  Case  has  not  been 
overlooked.  It  was,  however,  the  opinion  of  a  single  judge, 
and  perhaps  good  faith  in  their  action  should  be  imputed. 
There  are  some  things  to  which  attention  has  been  called  now 
and  some  which  were  commented  upon  in  the  other  proceed- 
ing against  them  by  the  railway,  which  are  worthy  of  atten- 
tion on  the  question  of  good  faith.  Believing,  however,  that 
wrong  practice  for  years  in  their  town  has  misled  the  respond- 
ents, no  costs  will  be  imposed. 
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SUPREME  COURT. 

The  People  ex  rel.  Edward  M.  Cole  agt.  The  Board  or 

Supervisors  of  Greene  County. 

Courts  —  Contingent  expenses  —  Power  of  court  to  order  publication  of  term — 
Duty  of  county  treasurer  as  to  payment — Mandamus 

Courts  must  determine  what  is  a  legal  and  proper  expense  and  charge  to 
be  paid  by  a  county  treasurer  in  regard  to  the  holding  of  such  courts. 

There  are  contingent  expenses  necessarily  incurred  in  the  holding  of 
courts  for  which  no  express  statute  provides,  and  the  board  of  super- 
visors of  a  county  must  provide  a  fund,  to  be  placed  in  the  hands  of  its 
county  treasurer,  "  to  pay  such  contingent  expenses  as  may  become  pay- 
able from  time  to  time/'  and  a  court  held  in  such  county  must  determ- 
ine what  is  a  proper  and  lawful  charge  upon  such  fund. 

Where  the  relator,  in  pursuance  of  an  order  made  by  the  court,  published 
in  his  newspaper  the  terms  of  the  various  courts  appointed  to  be  held  in 
Greene  county,  and  the  clerk,  in  pursuance  of  said  order,  issued  a  cer- 
tificate for  the  amount  of  the  bill  for  performing  the  service  ordered, 
payable  out  of  the  fund  provided  for  the  contingent  expenses  of  the 
court: 

Held,  that  the  order  for  its  payment  should  be  obeyed  by  the  county 
treasurer,  and  is  enforceable  against  him  by  mandamus. 

It  is  not  the  prerogative  of  a  board  of  supervisors  nor  of  a  county  treasurer 
to  adjudge  an  order  of  the  court  void  and  incapable  of  enforcement. 

Where  a  bill  for  publishing  the  terms  of  the  court  (such  publication  having 
been  done  under  an  order  of  the  court)  was  presented  to  the  board  of 
supervisors  of  the  county  of  Greene  for  audit,  and  on  the  rejection 
of  such  bill  upon  the  ground  that  the  same  was  not  a  legal  charge 
against  the  county,  the  relator  asked  that  a  mandamus  to  compel  its 
audit  might  issue: 

Held,  that  although  the  order  made  by  this  court  should  have  been  obeyed 
by  the  county  treasurer,  and  obedience  thereto  is  enforceable  against 
him,  a  mandamus  against  the  board  of  supervisors  will  not  be  granted. 

Greene  Special  Term,  December,  1884. 

Motion  by  the  relator  for  a  mandamu*  commanding  the 
respondent  to  audit  and  allow  a  bill  for  printing  and  publish- 
ing in  his  newspaper  the  terms  of  courts  in  the  third  judicial 
district,  pursuant  to  an  order  of  this  court. 
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JK  A.  Chase,  for  relator. 

Sidney  Crawell  and  J,  B.  Olney,  for  respondents 

Wkstbrook,  «/. — The  relator  has,  in  compliance  with  an 
order  of  this  court  dated  November  5,  1878,  published  in  a 
newspaper  owned  and  controlled  by  him  and  printed  in  the 
county  of  Greene,  the  terms  of  the  supreme  court,  circuit 
court  and  court  of  oyer  and  terminer  appointed  to  be  held  in 
the  third  judicial  district  of  this  state,  of  which  the  county 
of  Greene  forms  a  part,  during  the  time  of  such  publication. 
His  bill  was  presented  to  the  board  of  supervisors  of  the 
county  of  Greene  for  audit,  and  on  the  rejection  of  such  bill, 
upon  the  ground  that  the  same  was  not  a  legal  charge  against 
the  county,  the  relator  asks  that  a  mandamus  to  compel  its 
audit  may  issue. 

It  should  be  further  stated  that  the  order  required  the  clerk 
of  the  court  to  issue  a  certificate  for  the  amount  of  the  bill 
for  performing  the  service  ordered,  payable  out  of  the  fund 
provided  for  the  contingent  expenses  of  the  court. 

The  application  presents  two  questions,  viz. :  (1st)  Was  the 
order  one  within  the  power  of  the  court ;  and  (2d.)  Has  the 
relator  chosen  the  proper  remedy  ? 

In  the  discussion  of  the  first  question  it  will  be  assumed, 
for  the  point  is  too  clear  to  admit  of  discussion,  that  the  hold- 
ing of  courts  in  a  county  must  oftentimes  involve  expenses 
for  which  statutes  make  no  provision.  If  proof  of  this  asser- 
tion is  needed,  it  will  be  found  in  the  many  orders  made 
during  a  session  of  the  court  for  payments  which  no  express 
enactment  warrants  and  the  justice  and  legality  of  which  no 
one  will  question.  Such  expenses  are  properly  covered  by  the 
term  "  contingent  expenses,"  which,  when  "  necessarily 
incurred  for  the  use  and  benefit  of  a  county,  are  a  county 
charge  "  (2  R.  S.  [7th  ed.\  979,  sub.  15,  sec.  2) ;  and  to  enable 
"their  respective  county  treasurers  to  pay  such  contingent 
expenses  as  may  become  payable  from  time  to  time,  the  board 
of  supervisors  of  the  several  counties  shall  aunually  cause 
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such  sum  to  be  raised  in  advance  in  their  respective  counties, 
as  they  shall  deem  necessary  for  that  purpose"  (Same  vol. 
and  page,  of  B.  S.,  see.  5). 

As,  then,  there  are  contingent  expenses  necessarily  incurred 
in  the  holding  of  court*  for  which  no  express  statute  provides, 
and  as  the  board  of  supervisors  of  a  county  must  provide  a 
fund  to  be  placed  in  the  hands  of  its  county  treasurer,  "  to 
pay  such  contingent  expenses  as  may  become  payable  from 
time  to  time,"  it  necessarily  follows  that  a  court  held  in  a 
county  must  determine  what  is  a  proper  and  lawful  charge 
upon  such  fund.  Either  this  conclusion  must  be  adopted,  or 
else  the  position  must  be  assumed  that  the  county  treasurer 
is  to  pass  upon  the  validity  of  every  court  order  directing  a 
payment  from  the  contingent  fund.  The  statute  contemplates 
a  payment  by  the  county  treasurer  "  in  advance  "  of  an  audit 
by  the  supervisors,  and  hence  it  follows  that  the  assertion  just 
made  is  correct,  that  either  the  court  or  the  county  treasurer 
must  determine  what  is  a  legal  expense  against  the  county  and 
a  valid  charge  upon  its  contingent  fund.  It  is  not  difficult  to 
determine  as  between  the  two,  the  court  and  the  county 
treasurer,  where  the  authority  to  decide  is  and  should  be 
lodged.  The  thought  is  not  to  be  entertained  that  the  legis- 
lative intent  was  that  the  means  necessary  to  conduct  the 
machinery  of  courts  should  be  under  the  control  of  any  body 
or  officer  other  than  those  who  are  charged  with  the  official 
duty  of  controlling  its  action  and  directing  its  energy.  It  is 
true  that  the  power  of  a  court  may  be  abused,  but  reasoning 
against  the  existence  of  a  power  based  upon  its  liability  to 
abuse  is  as,  effectual  against  any  other  body  in  which  it  may 
be  supposed  to  reside  as  it  is  in  regard  to  courts ;  and  as  a 
fact  it  will  be  found  that  courts  are  as  economical  in  the 
expenditure  of  money  as  boards  of  supervisors,  and  their 
judgment  as  to  legality,  need  and  propriety  of  an  expendi- 
ture made  in  connection  with  the  holding  of  courts  in  a 
county,  as  safe  and  as  wise  as  that  of  supervisors  or  county 
treasurers. 
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Having  reached  the  conclusion  that  courts  must  determine 
what  is  a  legal  and  proper  expense  and  charge  to  be  paid  by 
the  county  treasurer  in  regard  to  the  holding  oi  such  courts, 
it  follows  that  the  order  made  by  the  court  in  favor  of  the 
relator  should  be  obeyed  by  the  county  treasurer.  IN  either 
the  propriety  nor  the  need  of  the  order  can  be  now  considered. 
Both  were  determined  when  such  order  was  made ;  and  this 
court,  though  held  by  another  judge,  will  not  sit  in  judgment 
upon  an  order  duly  entered  when  presided  over  by  one  of  his 
associates.  To  do  so  would  be  to  confer  upon  every  county 
treasurer  the  power  to  block  the  machinery  of  a  court  by 
refusing  to  obey  an  order  as  to  the  disposition  of  a  fund 
in  his  hands,  placed  there  to  keep  such  machinery  in  motion, 
until  the  same  court  held  by  another  judge  again  passed  upon 
its  propriety  and  legality.  If,  however,  the  discretion  of  the 
judge  who  made  the  order  is  in  this  way  reviewable,  it  is  due 
to  him  to  say  that  there  are  no  facts  shown  to  justify  the  infer- 
ence of  an  abuse  of  power.  The  advertisement  of  the  terms 
of  the  courts  directed  by  the  order  was,  it  seems  to  me,  a  wise 
and  proper  act.  It  is  important  that  the  people  of  a  county 
should  be  informed  as  to  the  sittings  of  courts  in  their  midst, 
and  the  very  small  expenditure  incurred  for  that  purpose  is 
scarcely  equal  to  the  sum  which  the  county  will  pay  for  the 
increased  per  diem  allowance  to  its  representatives  while  they 
have  considered  the  propriety  and  legality  of  the  charge. 
This  statement  is  made  without  any  intent  to  criticise  the 
action  of  the  board  of  supervisors,  or  to  question  its  good 
faith,  but  only  for  the  purpose  of  forcibly  presenting  the 
comparatively  small  expenditure  which  is  resisted. 

While  entertaining  no  doubt  that  the  order  made  by  this 
court  should  have  been  obeyed  by  the  county  treasurer,  and 
that  obedience  thereto  is  enforceable  against  him,  it  is  not 
seen,  however,  on  what  ground  the  mandamus  asked  against 
the  board  of  supervisors  can  be  granted.  Its  members  have 
disobeyed  no  order  of  this  court ;  on  the  contrary,  the  order 
sought  to  be  enforced  is  upon  and  against  a  fund  in  other 
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hands,  and  against  and  to  another  official.  While,  however, 
the  present  motion  must  for  the  reason  jnst  stated  be  refused, 
such  denial  will  be  without  costs,  and  without  prejudice  to 
the  right  of  the  relator  to  move  for  a  mandamtis  against  the 
county  treasurer.  It  is  evident  that  the  legality  of  the  order 
of  November  5, 1878,  has  been  the  subject  of  controversy,  and 
not  the  liability  of  the  body  against  which  this  proceeding  is 
taken.  Indeed,  it  was  stated  upon  the  argument  that  in 
refusing  to  obey  the  order  the  county  treasurer  acted  by 
direction  of  the  board  of  supervisors.  As  the  court  thinks 
that  the  action  of  the  county  treasurer  in  refusing  to  obey 
the  order  was  unjustifiable,  and  that  of  the  supervisors  in 
upholding  him  in  such  refusal  equally  erroneous,  it  cannot 
award  costs  against  a  party  who  has  a  real  grievance  to  redress, 
because  he  has  taken  his  legal  remedy  against  a  party  who  is 
morally  but  not  legally  responsible  for  the  facts  which  make 
a  proceeding  in  a  court  a  necessity. 

Perhaps  it  ought  to  be  said,  in  conclusion,  that  if  at  any 
time  an  order  for  payment  of  a  bill  out  of  the  fund  provided 
for  the  contingent  expenses  of  courts  is  unwise  or  improvi- 
dent, any  judge  to  whose  attention  it  is  called  will  cheerfully 
correct  or  revoke  it,  but  it  is  not  the  prerogative  of  a  board 
of  supervisors  nor  of  a  county  treasurer  to  adjudge  an  order 
of  this  court  void  and  incapable  of  enforcement. 
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CITY  COURT  OF  NEW  YORK. 

Mary  Eberle  agt.  John  Kauffeld,  treasurer  of  the  Abraham 
Lincoln  Conclave  No.  8  of  the  Free  Order  of  the  Seven 
Wise  Men. 

Benevolent  society — Action  for  benefit* — WJutimuet  be  alleged  and  proved. 

The  provisions  of  the  constitution  and  by-laws  of  a  benevolent  society 
providing  for  the  payment  of  sick  or  death  benefits  are  in  the  nature  of 
a  contract,  and  the  plaintiff  must  allege  and  prove  a  breach  of  said 
provisions  before  he  can  maintain  an  action.  The  question  whether 
the  action  should  be  brought  against  the  subordinate  or  grand  lodge, 
considered. 

Trial  ler?iz,  November,  1885 
Trial  by  the  court  without  a  jury. 
William  JE  Iliff^  for  plaintiff. 
M.  K  Goodhardj  for  defendant. 

McAdam,  C.  J.  —  The  defendant  is  an  unincorporated 
benevolent  association,  consisting  of  more  than  seven  mem- 
bers, and  it  is  sued  according  to  the  statute,  in  the  name  of  its 
treasurer,  by  the  plaintiff,  the  widow  of  Peter  Eberle,  who 
died  while  a  member  of  the  order.  The  action  is  to  recover 
$500,  which  the  widow  claims  she  is  entitled  to  receive  under 
the  constitution  and  by-laws  of  the  association .  It  has  been 
stipulated  that,  if  entitled  to  recover,  the  plaintiff  shall  have 
judgment  for  $250,  so  that  the  question  of  damages  is  no 
longer  an  issue  in  the  case,  and  the  contention  is  narrowed 
down  to  the  right  of  the  plaintiff  to  maintain  the  action 
against  the  defendant.  Two  objections  are  urged  to  a 
recovery. 

First.  It  is  said  that  the  plaintiff's  husband  was  not  a 
member  in  good  standing  in  the  order  at  the  time  of  his 
death,  because  on  the  22d  day  of  April,  1885,  the  said  Peter 
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Eberle  was  in  arrears  to  his  lodge  in  the  sum  of  four  dollars 
and  sixty-five  cents,  and  that  for  such  default  the  said  Peter 
Eberle  was  on  the  evening  of  that  day  suspended  from  the 
association.  But  section  14  of  the  by-laws,  authorizing  the 
suspension  of  members,  only  applies  to  those  who  have  been 
in  arrears  for  four  months ;  and  there  is  no  proof  that  Eberle 
was  in  arrears  for  this  length  of  time,  so  that  the  suspension 
was  unauthorized,  and  in  consequence  illegal  and  inoperative. 

Second.  That  the  remedy  of  the  plaintiff  is  against  the 
"  grand  conclave "  and  not  against  the  defendant,  which  is 
merely  a  subordinate  lodge,  not  charged  with  the  duty  of 
levying  assessments  to  pay  death  benefits,  nor  with  the  duty  of 
paying  them  when  the  assessments  levied  for  the  purpose 
have  been  collected.  * 

It  appears  that  by  the  scheme  of  the  order  subordinate 
lodges  are  called  u  conclaves,"  and  the  grand  lodge  or  central 
body  the  u  grand  conclave."  The  constitution  and  by-laws  to 
which  Eberle  subscribed  and  by  which  he  is  bound,  provide 
the  following  system  of  levying  and  paying  death  benefits : 

"Article  sixth.  The  grand  conclave  makes  the  assessment 
in  all  cases  of  death;  the  subordinate  conclave  collects  the 
assessment  from  its  own  members  after  notice  of  the  death  of 
a  member." 

"Article  seventh.  The  constitution  of  the  grand  conclave 
governs  each  subordinate  conclave,  and  each  subordinate  con- 
clave pays  to  the  grand  conclave  the  sum  of  fifty  cents  for 
each  and  every  member  on  its  roll,  and  when  collected  by  the 
grand  conclave  a  committee  of  five  members  pay  it  over  to 
the  widow." 

By  these  provisions  it  will  be  observed  that  the  "  grand 
conclave  "  makes  the  assessments  in  case  of  death,  and  each 
subordinate  lodge  after  notice  so  to  do  collects  assessments 
from  its  own  members  at  the  rate  of  fifty  cents  for  each 
member  on  its  roll,  and  that  after  the  assessments  are  levied 
and  collected  by  the  grand  conclave  a  committee  of  five  mem- 
bers selected  by  the  grand  conclave  pay  the  death  benefits 
Vox.  II         62 
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thus  collected  over  to  the  widow.  It  is  neither  alleged  nor 
proved  that  the  "  grand  conclave  "  levied  any  assessments  in 
this  instance  or  that  it  has  collected  any  funds  for  death  bene- 
fits from  the  subordinate  conclaves,  or  that  it  has  paid  over  to 
the  defendant  or  to  any  committee  appointed  by  it  any 
moneys  with  directions  to  pay  the  same  to  the  widow,  nor  is 
it  alleged  or  proved  that  the  defendant,  as  a  subordinate  lodge* 
failed  to  perform  any  duty  owing  to  the  plaintiff  in  this 
respect.  Under  the  circumstances  no  cause  of  action  has 
been  established  against  the  defendant.  The  constitution  and 
by-laws  of  an  unincorporated  association  providing  for  sick 
or  death  benefits  is  in  the  nature  of  a  contract,  and  a  recovery 
thereon  can  only  be  had  by  alleging  and  proving  a  breach  of 
its  terms  by  the  party  against  whom  the  recovery  is  sought. 

The  mode  of  collecting  death  benefits  in  this  order  may  be 
circuitous,  but  it  is  made  so  by  the  provisions  to  which  Eberie 
on  becoming  a  member  assented.  They  apply  alike  to  all 
similarly  situated,  and  are  binding  on  all  who  assented  to  them. 
It  does  not  follow  that  the  plaintiff  is  remediless.  Her 
remedy  is  to  require  the  grand  and  subordinate  conclaves  to 
perform  their  duty  in  the  premises,  and  if  they  refuse  to  do  so 
an  action  for  breach  of  duty  will  no  doubt  lie. 

The  complaint  must  be  dismissed,  with  costs,  and  without 
prejudice  to  a  new  action  on  a  proper  complaint  charging  the 
grand  or  subordinate  conclave  with  breach  of  the  duty  imposed 
upon  them  by  the  constitution  and  by-laws  of  their  order. 
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SUPREME  COURT. 

William  Bigabt,  as  executor  of  the  last  will  and  testa- 
ment of  Thomas  Hopkins,  deceased,  agt.  Frederick  G.  A. 
Jones,  as  administrator,  &c,  of  Cecilia  Jones,  deceased, 
and  others. 


Will  —  Construction  of —  Practice — Executors — Action. 

Where  a  will  presents  upon  its  face  questions  of  complication,  uncertainty 
and  difficulty,  an  executor  may  institute  and  maintain  an  action  for  the 
purpose  of  obtaining  a  judicial  construction  thereof,  and  for  direction 
to  him  as  to  the  manner  in  which  he  should  discharge  his  duties  in 
executing  the  will  as  such  executor. 
It  is  the  policy  of  the  law,  in  regard  to  the  construction  of  wills,  to  give 
effect  to  every  pait  thereof,  to  the  end  that  every  beneficiary  shall 
receive  the  bounty  of  the  testator,  according  to  his  intention,  as  fairly 
gathered  from  the  entire  instrument. 
Where  the  testator  by  his  will  bequeathed,  after  the  payment  of  debts  and 
funeral  charges,  all  of  his  personal  and  real  estate,  except  a  lot  which 
Elizabeth  Akin  was  to  occupy,  to  his  wife,  to  be  used  and  enjoyed  by 
her  during  her  natural  life,  or  until  she  should  marry.     Upon  the  mar- 
riage or  death  of  his  widow  his  daughter  Cecilia  became  entitled  to  the 
use  and  enjoyment  during  her  natural  life  of  the  estate,  real  and  personal: 
Eeld,  that  Cecilia  did  not  take  a  fee  under  the  will,  but  that  her  estate 
should  be  regarded  merely  as  a  life  estate.    It  follows  that  at  the  death 
of  Cecilia,  if  she  had  left  lawful  issue  her  surviving,  such  issue  would 
have  been  entitled  absolutely  to  the  estate,  real  and  personal.    As 
Cecilia  died  without  leaving  such  issue  the  estate,  real  and  personal, 
vested  in  the  persons  designated  in  the  sixth  clause  of  the  will,  subject 
to  the  payment  of  the  bequest  specified  in  the  will. 
It  seems  to  have  been  the  purpose  and  intention  of  the  testator  to  consoli- 
date into  one  fund  the  real  and  personal  estate  at  the  death  or  marriage 
of  his  widow,  and  to  bequeath  or  devise  the  same  accordingly,  subject 
to  the  satisfaction  of  the  burdens  which  he  imposed  upon  his  estate  for 
the  benefit  of  the  persons  designated  therein,  to  whom  ho  gave  certain 
sums  by  way  of  legacy. 

Special  Term,  November ',  1885. 

This  action  is  instituted  for  the  purpose  of  obtaining  a 
judicial  construction  of  the  said  will,  and  for  direction  to  the 
plaintiff  as  such  executor  in  regard  to  its  execution. 


492  HOWARD'S  PRACTICE  REPORTS. 


Hig&rt  agt.  Jones. 


Charles  E  Patterson,  for  plaintiff. 

Martin  1.  Townsend,  R.  A.  Parmenter,  R.  H.  McClettan 
and  S.  Van  Santvoord,  for  defendants,  severally. 

Ingalls,  J.  —  The  will  in  question  presents  upon  its  face 
questions  of  complication,  uncertainty  and  difficulty,  sufficient 
to  justify  the  plaintiff  in  asking  for  instruction  from  the  court 
in  regard  to  the  manner  in  which  he  should  discharge  his 
duties  in  executing  the  will  as  such  executor.  Such  direction 
necessarily  involves  a  construction  of  the  will,  which  I  pro- 
ceed to  give  without  unnecessary  prolixity,  as  I  understand 
its  provisions,  interpreted  as  an  entire  instrument  and  in  accord- 
ance  with  what  I  conclude  to  have  been  the  intention  of  the 
testator  as  gathered  from  the  will.  By  such  will  the  testator 
bequeaths,  after  the  payment  of  debts  and  funeral  charges,  all 
of  his  personal  and  real  estate,  except  a  lot  which  Elizabeth 
Akin  was  to  occupy,  to  his  wife,  to  be  used  and  enjoyed  by 
her  during  her  natural  life,  or  until  she  should  marry.  Upon 
the  marriage  or  death  of  his  widow,  his  daughter  Cecilia 
became  entitled  to  the  use  and  enjoyment,  during  her  natural 
life,  of  the  estate,  real  and  personal. 

The  fourth  item  of  the  will  is  not  to  be  construed  as  stand- 
ing alone ;  but  in  connection  with  the  other  provisions  of  such 
will,  and  be  interpreted  in  accordance  with  what  seems  to 
have  been  the  entire  scheme  devised  by  the  testator,  and 
sought  to  be  effectuated  by  the  draftsman  of  the  instrument 

It  is  the  policy  of  the  law  in  regard  to  the  construction  of 
wills,  to  give  effect  to  every  part  thereof,  to  the  end  that 
every  beneficiary  shall  receive  the  bounty  of  the  testator 
according  to  bis  intention  as  fairly  gathered  from  the  entire 
instrument.  This  principle  of  construction  is  aptly  declared 
by  Judge  Allen  in  Tenxy  agt.  Wiggins  (47  N.  F.,  517),  as 
follows :  "  But  the  will  must,  if  possible,  be  so  interpreted  as 
to  reconcile  its  different  provisions  and  give  effect  to  e^ery 
part  of  it,  and  such  construction  should  be  put  upon  the 
language  consistent  with  the  whole  scope  and  terms  of  the 
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will  as  to  accomplish  this  result."  In  my  judgment  to  hold 
that  Cecilia  took  a  fee  under  the  will  would  render  the  subse- 
quent provisions  meaningless,  and  defeat  the  apparent  intent 
of  the  testator ;  but  regarding  her  estate  merely  as  a  life 
estate  which  was  obviously  intended,  all  of  the  provisions  of 
the  will  become  harmonious,  and  each  beneficiary  will  be 
protected. 

It  is  worthy  of  remark  that  all  of  the  beneficiaries  under 
the  will  are  relatives  of  the  testator  and  natural  objects  of  his 
bounty.  Every  will  must  necessarily  receive  construction 
according  to  its  peculiar  provisions,  as  it  is  rare  that  two  are 
found  precisely  alike  in  structure.  If  this  view  is  correct,  it 
follows  that  at  the  death  of  Cecelia,  if  she  had  left  lawful  issue 
her  surviving,  such  issue  would  have  been  entitled  absolutely 
to  the  estate,  real  and  personal.  As  Cecilia  died  without 
leaving  such  issue  the  estate,  real  and  personal,  vested  in  the 
persons  designated  in  the  sixth  clause  of  the  will,  subject  to 
the  payment  of  the  bequest  specified  in  the  will.  Such  I 
deem  to  have  been  the  intention  of  the  testator  as  gathered 
from  the  entire  will,  and  I  do  not  think  such  intention  should 
be  defeated  by  declaring  the  devise  contained  in  the  sixth 
item  repugnant  to  the  devise  contained  in  the  fourth  item  of 
the  will  (Noivis  agt.  Beyea,  13  N.  Y.,  273;  Hatfield  agt. 
Sneden,  42  Barb.,  615  ;  Terry  agt.  Wiggins,  47  N.  Y.,  512; 
Tyson  agt.  Blake,  22  N.  Y.,  558). 

It  seems  to  have  been  the  purpose  and  intention  of  the 
testator  to  consolidate  into  one  fund  the  real  and  personal 
estate,  ^t  the  death  or  marriage  of  his  widow,  and  to  bequeath 
or  devise  the  same  accordingly,  subject  to  the  satisfaction  of 
the  burdens  which  he  imposed  upon  his  estate  for  the  benefit 
of  the  persons  designated  therein  to  whom  he  gave  certain  sums 
by  way  of  legacv  {Lent  agt.  Howard,  89  N.  F.,  169-177). 
The  executor  is  justified  in  asking  instruction  and  the  com- 
plaint can  be  sustained  for  that  purpose  at  least  (Bastiy  agt. 
Briggs,  56  N.  Y.,  407 ;  Week  agt.  Root,  14  N.  Y.  W.  Dig., 
90;  Wager  agt.  Wager,  89  JV.  Y.,  161). 
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SURROGATE'S  COURT. 

In  the  Matter  of  Proving  the  last  Will  and  Testament  of 

Catharine  Shaffer,  deceased. 

WW— Insufficient  signing  and  wit/waring  of  a  wiU, 

Where  a  will  has  been  so  drawn  as  to  allow  blank  spaces  in  the  body 
thereof  of  such  a  nature  as  to  allow  the  insertion  of  dispositions  with- 
out interlineations,  and 

Where  the  testatrix  does  not  subscribe  her  name  in  the  presence  of  both 
witnesses,  and  does  not  acknowledge  her  signature  to  the  witnesses, 
although  she  informs  the  witnesses  that  it  is  her  will  she  wishes  them 
to  witness: 

Held,  that  there  was  no  sufficient  signing  of  the  will  by  the  deceased  in 
(the  presence  of  the  witnesses,  nor  a  sufficient  acknowledgment  to  them 
that  she  had  done  so  to  satisfy  the  requirement  of  the  statute,  and  that 
the  paper  was  not  entitled  to  be  admitted  to  probate. 

Weetohester  oounty,  November,  1885. 

A  paper  intended  for  a  last  will  and  testament  was  pre- 
pared and  came  into  the  hands  of  the  deceased  some  time  in 
1882.  There  are  several  blank  spaces  in  the  body  of  it  suf- 
ficiently large  to  permit  the  writing  of  disposing  clauses  with- 
out interlineations,  and  a  space  at  the  end  of  the  paper  for  the 
signature.  Spaces  were  also  left  for  the  day,  month  and  year, 
which  remained  unfilled.  Then  follows  an  attestation  clause, 
thus: 

"  Subscribed  by  the  testator  in  the  presence  of  each  of  us 

and  at  the  same  time  declared  by  her  to  us  to  be  her  last  will 

and  testament,  and  thereupon  we,  at  the  request  of  the  testator, 

sign  our  names  hereto,  as  witnesses,  this        day  of  ,  1882. 

"  And  is  here  signed. 

"CATHARINE  SHAFFER, 

AdrrCto* 
"  J.  M.  DEARBORN, 

IPt  Vernon. 
"JOHN  BERRY, 

Wt  Vernon.  N.  Y» 
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The  paper  so  executed  was  propounded  for  probate  by 
Charles  F.  Holm,  one  of  the  persons  named  as  executors 
therein.  John  Berry,  one  of  the  witnesses,  testified  that  the 
deceased  came  into  his  store  with  a  paper  so  folded  thai:  he 
could  see  no  part  of  the  writing,  except  the  last  line  of  the 
attestation  clause,  "  and  asked  me  if  I  would  witness  her  sig- 
nature, and  she  made  her  signature  in  my  presence  and  asked 
me  to  witness  it,"  which  he  did,  and  then  she  said  she  must 
^o  in  to  see  Mr.  Dearborn,  and  get  him  to  do  the  same  thing. 
Mr.  Dearborn's  store  was  a  few  doors  from  Mr.  Berry's,  and 
he  was  not  present  when  the  paper  was  signed  by  Mrs.  Shaffer. 
Berry  could  not  remember  that  Mrs.  Shaffer  said  it  was  her 
last  will  and  testament,  but  if  she  had,  thinks  he  would 
remember  it.  Mr.  Dearborn,  the  other  witness,  had  no  recol- 
lection whatever  on  the  subject,  but  admitted  the  genuineness 
of  his  signature.  Both  of  them  had  acted  as  witnesses  to  a 
will  of  the  deceased  in  1878,  the  circumstances  attending  the 
execution  of  which  they  recollected.  Subsequently,  Mary  A. 
King,  a  servant  of  the  deceased,  to  whom  a  legacy  of  $200 
had  been  given  by  the  alleged  will,  testified  that  she  accom 
panied  the  deceased  to  the  stores  of  the  respective  witnesses, 
and  that  the  deceased  substantially  asked  Mr.  Berry  if  he 
would  sign  her  will  and  testament,  to  which  he  assented ; 
that  she  and  the  deceased  then  went  to  Mr.  Dearborn's  store 
and  asked  him  to  sign  her  will. 

Charles  F.  Holm,  in  person  (Isaac  N.  Mills,  of  counsel), 
for  proponent. 

Ckauncey  Shaffer,  for  Louisa  Portens  and  another,  heirs, 
contestants. 

Jacob  Fromnie,  for  George  W.  Shaffer,  husband,  contestant. 

Joseph  H.  M.  Porter,  for  Kate  M.  Penrose,  heir. 

Wm.  M.  Skinner,  Jr.,  guardian  ad  litem,  for  minor  heirs. 
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Coffin,  8.  —  The  contestants  contend  that  the  will  was  not 
properly  executed,  taking  the  statements  of  Mrs.  King  to  be 
true,  because  the  testatrix  did  not  acknowledge  her  signature 
to  Dearborn,  one  of  the  witnesses,  who  did  not  see  her  sign 
her  name,  and  cite  on  this  point  the  case  of  Mitchell  agt 
Mitchell  (16  Hun,  97).  There  the  deceased  came  into  the 
store  where  the  two  witnesses  were  and  handed  out  a  paper 
and  said :  "  I  have  a  paper  that  I  want  you  to  sign."  One  of 
them  took  the  paper  and  partly  opened  it  and  saw  what  it 
was.  The  witness  probably,  from  his  testimony,  saw  the  sig- 
nature. The  testator  said :  "  This  is  my  will,  I  want  you  to 
witness  it."  Then  the  two  witnesses  signed  the  paper  under 
the  attestation  clause.  It  does  not  appear  that  the  other  wit- 
ness saw  the  testator's  signature.  The  testator  then  took 
the  paper  and  said :  "  I  declare  this  to  be  my  last  will  and 
testament."  At  the  time  of  this  transaction  the  paper  had 
the  name  of  the  deceased  at  the  end  of  the  paper,  but  the 
witnesses  did  not  see  him  sign,  nor  was  there  any  acknowledg- 
ment by  him  of  his  signature  in  their  presence,  unless  the 
facts  above  stated  are  such  acknowledgment.  The  court  held 
that  there  was  no  acknowledgment  of  the  signature  to  either 
of  the  witnesses  and  rejected  the  will.  This  decision  was 
affirmed  on  appeal  in  77  New  York,,  596%  but  by  a  divided 
court. 

In  Chaffee  agt.  The  Baptist  Missionary  Society  (10  Paige, 
85)  the  testatrix,  who  had  subscribed  the  will  by  making  her 
mark,  but  not  in  the  presence  of  the  attesting  witnesses,  after- 
wards, and  in  their  presence,  placed  her  finger  on  her  name 
and  said :  "  I  acknowledge  this  to  be  my  Jast  will  and  testa- 
ment." It  was  held  that  the  will  was  not  well  executed. 
This  is  approved  in  the  case  of  Willis  agt.  Mott  (36  N.  Y.y 
486).  It  is  difficult  to  see  any  distinction  between  the  case 
of  the  putting  the  finger  upon  the  name  with  the  mark  and 
declaring  it  to  be  his  last  will  and  testament  and  that  of  a 
presentation  of  a  paper  with  the  testator's  signature  written 
by  him  at  the  foot  of  it  with  a  declaration  that  it  is  his  last 
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will  and  testament.  I  am  satisfied  on  the  whole  that  the 
decision  in  the  case  of  Mitchell  agt.  Mitchell  required  that 
more  should  be  done  than  merely  requesting  the  witnesses  to 
subscribe  their  names  to  a  paper  with  the  name  of  the  alleged 
testator  at  the  end  of  it,  which  he  says  is  his  last  will  and 
testament.  By  doing  so  he  complies  with  only  two  of  the 
distinct  requirements  of  the  statute.  The  other  one,  that  he 
shall  sign  it  in  their  presence,  or  acknowledge  that  he  has 
signed  it,  is  as  equally  distinct  and  imperative  as  the  others, 
and  in  the  absence  of  proof  that  he  did  one  or  the  other,  the 
requirements  of  the  statute  have  not  been  sufficiently  com- 
plied with  to  render  it  a  valid  testamentary  act.  But  in  the 
case  of  Baskvn,  agt.  Bashm  (36  N.  T~.,  416)  it  was  held  to  be 
a  sufficient  acknowledgment  of  the  testator's  signature  where 
he  produces  a  paper  to  which  he  has  personally  affixed  his 
name,  and  requests  the  witnesses  to  attest  it  and  declares  it  to 
be  his  last  will  and  testament,  and  that  in  so  doing  he  does  all 
that  the  law  requires.  This  doctrine  seems  to  be  distinctly 
affirmed  In  the  Matter  of  Will  of  Phillips  (98  N.  Y.y  267). 
Curiously  it  appears  from  the  surrogate's  report  of  the 
case  in  8  Denio,  459,  that  the  testator  did  acknowledge 
his  signature  to  both  the  witnesses,  Skinner  and  Beach, 
during  his  conversation  with  each  of  them  (And  see  Rurnsey 
agt.  Goldsmithy  3  Den.,  494).  Hence,  although  the  reasoning 
of  judge  Learned  in  the  case  of  Mitchell  agt.  Mitchell  may 
seem  the  stronger,  the  result  reached  in  98  New  York  is  con- 
trolling here,  and  assuming  that  the  paper  was  executed  and 
properly  attested  in  the  presence  of  one  witness  and  presented 
to  the  other  so  executed  and  attested  by  him,  then  if  the  tes- 
timony of  Mrs.  King  is  to  be  regarded  as  true,  it  might  be 
held  that  it  was  well  executed  as  a  will. 

But  I  am  unable  to  bring  my  mind  to  a  belief  of  her  credi- 
bility. She  and  Mr.  Berry  are  in  conflict  as  to  their  statement* 
of  the  transaction.  He  is  one  of  the  leading  business  men  in 
Mount  Vernon,  a  man  of  character,  intelligence  and  large 
experience  in  affairs,  and  the  same  may  be  said  of  Mr.  Dear- 
Vol.  II        63 
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bom,  while  Mrs.  King  had  for  many  jears  been  a  servant,  a 
part  of  the  time  in  the  family  of  the  deceased,  could  neither 
read  nor  write,  and  was  named  as  a  legatee  in  the  alleged  will 
to  the  extent  of  $200.  Mr.  Berry's  statement  of  the  circum- 
stances is  substantially  this:  the  deceased  came  to  his  store 
alone  and  asked  him  if  he  would  witness  her  signature,  to 
which  he  assented.  She  then  produced  a  paper  so  folded  that 
only  one  line  of  the  writing  could  be  seen,  to  wit,  "our  names 
hereto  as  witnesses  this  day  of  ,  lb82,"  and  of  which 
he  did  not  read  a  word,  signed  her  name,  and  he  signed  hie, 
and  thinks  she  requested  him  to  write  his  place  of  residence 
after  it,  which  he  did.  She  then  said  she  must  go  and  get  Mr. 
Dearborn  to  do  the  same  thing,  and  left  his  store.  There  was 
nothing  said  by  her  to  impress  his  mind  with  the  fact  that  it 
was  an  important  document.  He  thinks  if  she  had  said  it  was 
a  will  he  should  have  remembered  it.  She  was  there  only- 
two  or  three  minutes.  Under  these  circumstances  it  seems  to 
me  highly  improbable  that  he  was  informed  of  the  nature  of 
the  instrument,  and  it  was  not  at  all  unlikely  that  a  person 
unfamiliar  with  the  manner  of  the  execution  of  a  will,  as  the 
deceased  was,  as  is  shown  by  her  signing  her  name  at  the  foot 
of  the  attestation  clause  and  appending  to  it  the  abbreviation 
"adm'x,"  should  have  omitted  to  state  what  the  paper  was, 
especially  in  her  anxiety  to  conceal  its  contents  as  manifested 
by  her. 

Mr.  Dearborn,  the  other  witness,  had  no  recollection  of  the 
matter  whatever,  but  recognized  his  signature,  which  was 
written  above  Mr.  Berry's,  apparently  for  lack  of  room 
below  it,  and  although  he  knew  both  Mrs.  Shaffer  and  Mrs. 
King,  he  does  not  remember  ever  seeing  them  in  his  store 
together. 

After  the  lapse  of  a  month  from  the  first  examination  of 
these  witnesses,  Mary  A.  King  was  produced  as  a  witness,  and 
was  objected  to  as  incompetent,  because  named  as  a  legatee, 
to  testify  concerning  any  transaction  or  communication 
between  herself  and  the  deceased.     Her  examination,  how- 
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ever,  was  conducted  in  such  a  manner  as  to  avoid  the  objec- 
tion. She  testified  only  to  conversations  in  which  she  took  no 
part,  and  which  had  no  relation  to  any  transaction  between 
her  and  the  deceased.  She  was  engaged  in  cleaning  house 
for  the  deceased,  when  the  latter  asked  her  to  go  with  her 
to  Mr.  Berry's  store  as  she  wanted  to  see  him.  It  was 
bnt  a  short  distance  to  the  store  and  was,  as  she  states, 
between  two  and  three  o'clock  in  the  afternoon.  It  strikes 
one  as  a  singular  proceeding  for  a  lady  to  take  a  servant  from 
her  work  at  that  hour,  to  accompany  her  for  no  apparent 
reason.  She  says  she  went  into  the  store  with  deceased  "  and 
she  shook  hands  with  Mr.  Berry  and  asked  him  if  he  would 
sign  her  will  and  testament."  He  asked  her  if  she  was  going 
to  die,  and  she  said  "  no."  Then  he  said  "  I  will  sign  it." 
So  he  went  with  her  up  to  the  desk.  u  She  says  they  were 
there  about  twenty  or  twenty-five  minutes  "  (Mr.  Berry  says 
not  more  than  two  or  three)  and  she,  witness,  was  buying 
ruffling  for  deceased.  They  then  went  to  Mr.  Dearborn's, 
where  deceased  *'  asked  him  to  sign  her  will,"  and  he  kind  of 
laughed  and  asked,  "  have  you  come  with  the  will  ? "  and  she 
said,  "  certainly."  They  then  went  back  to  the  desk,  while 
the  witness  bought  some  salad  dressing.  They  were  at  Dear- 
born's twenty-five  or  thirty  minutes.  This  witness  when 
asked  to  whom  6he  had  communicated  these  facts,  for  some 
time  insisted  that  she  had  told  them  to  no  person  whatever, 
but  after  much  questioning  admitted  that  she  had  to  her 
lawyer,  who  proved  to  have  been  not  her's,  but  her  son's,  but 
she  claimed  that  he  was  her  lawyer  in  this  proceeding.  Sho 
finally,  after  denying  that  she  had  done  so,  acknowledged  that 
she  had  also  told  another  counsel  in  the  case.  Taking  into 
consideration  all  the  facts  detailed,  the  material  interest  which 
this  witness  had  at  stake,  evidenced  by  her  having  engaged 
counsel  to  look  after  it,  her  alleged  recollection  of  conversations 
which,  had  they  occurred,  would  have  so  impressed  the  minds 
of  the  intelligent  gentlemen  who  signed  the  paper  that  they 
would  not  have  been  readily  forgotten  and  who,  after  much 
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reflection,  are  unable  to  recall  anything  of  the  kind,  lead  me 
to  place  no  credence  in  the  testimony  of  Mrs.  King.  It  ifl  a 
pregnant  and  important  fact  that  Mr.  Berry  and  Mrs.  King 
differ  very  materially  in  reference  to  what  both  profess  to 
recollect  well.  The  former  says  the  deceased  requested  him 
to  witness  her  signature ;  the  latter  says  6he  asked  him  to  eign 
her  will  and  testament.  Both  statements  cannot  be  true. 
One  witness  is  surely  in  error  and  I  feel  constrained  to  believe 
Mr.  Berry.  Mrs.  King  professes  to  give  all  of  the  conversa- 
tion and  she  does  not  state  that  Mrs.  Shaffer  requested  Mr. 
Berry  to  witness  her  signature.  The  two  statements  are  con- 
flicting and  cannot  be  reconciled,  nor  can  one  be  taken  as 
amounting  to  a  publication  and  the  other  as  a  request  to 
sign  as  a  witness,  thus  together  making  a  valid  execution. 
According  to  her  evidence  neither  of  the  witnesses  was  asked 
by  the  deceased  to  sign  her  will  as  a  witness.  That  perhaps 
was  not  essential,  provided  the  circumstances  warranted  the 
inferring  of  such  request.  But  relying  upon  the  testimony  of 
Mr.  Berry,  it  must  be  held  that  there  was  no  publication  of 
the  instrument  as  a  will  and  it  must  therefore  be  rejected. 
No  reference  has  been  made  to  the  attestation  clause  as  an  aid 
in  the  solution  of  this  matter,  as  it  was  manifestly  untrue  as  to 
one  of  the  witnesses  and  the  other  one  declares  that  he  did 
not  read  a  word  of  it. 

The  testimony  of  Mr.  Yetman,  offered  for  the  purpose  of 
impeaching  Mrs.  King  as  to  a  statement  made  by  her  must  be 
disregarded  as  no  sufficient  foundation  therefor  was  laid.  The 
evidence  supplied  by  the  attorney  who  drew  the  will,  the 
object  of  which  was  to  show  that  deceased  knew  the 
character  of  the  paper,  and  which  was  objected  to  as  incom- 
petent under  section  835  of  the  Code,  has  been  disregarded  by 
me  as  wholly  immaterial.  The  deceased  was  an  intelligent 
lady  and  it  can  hardly  be  assumed  that  she  did  not  know  the 
contents  and  nature  of  the  paper  she  took  to  Mr.  Berry's 
store ;  besides  such  knowledge  on  her  part  is  shown  by  the 
testimony  of  Harry  Skidmore. 
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An  order  must  be  entered  denying  probate  of  the  paper 
offered  as  a  will,  with  costs  to  proponents  and  contestants  out 
of  the  f  and  to  be  taxed. 


COURT  OF  APPEALS. 

The  People  ex  rel.  Smith  Lent,  respondent,  agt.  Joseph  B. 

Oabr,  secretary  of  state,  appellant. 

Surrogates — The  limitation  of  seventy  years  of  age,  does  not  apply  to 

surrogates. 

The  provisions  contained  in  section  13  of  article  6  of  the  constitution,  to  the 
effect  that  "no  person  shall  hold  the  office  of  judge  or  justice  of  an/ 
court  longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  age,"  does  not  apply  to  persons  hold- 
ing the  office  of  surrogate. 

Decided  November,  1885. 
Marcus  Z.  Cobb,  for  relator. 
Calvin  Frost,  for  respondent. 

Rapallo,  «/.  —  The  question  to  be  determined  on  this 
appeal  is  whether  the  provision  contained  in  section  13  of 
article  6  of  the  constitution,  to  the  effect  that  "  no  person 
shall  hold  the  office  of  judge  or  justice  of  any  court  longer 
than  until  and  including  the  last  day  of  December  next  after 
he  shall  be  seventy  years  of  age,"  applies  to  persons  holding 
the  office  of  surrogate. 

The  important  judicial  functions  exercised  by  surrogates 
may  afford  reason  for  applying  to  them  a  disqualification  by 
age  similiar  to  that  prescribed  with  respect  to  judges  and 
justices  of  courts,  referred  to  in  the  constitution.  But  the 
question  before  us  is  not  whether  the  disqualification  shonM 
have  been  extended  to  those  officers,  or  whether  it  should  be 
deemed  by  analogy  to  apply  to  them,  but  whether  by  the  terms 
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of  the  constitution  they  arc  included  in  it  under  the  designa- 
tion of  persons  holding  the  office  of  "  judge  or  justice  of  any 
court/'  For  the  ]  urpo6eof  determining  this  question  it  is 
necessary,  in  the  first  place,  to  consider  the  context  in  which 
the  language  quoted  is  used  in  section  13  of  article  6  of  the 
constitution,  the  whole  of  that  article  having  been  adopted 
by  the  vote  of  the  people  at  the  same  time,  in  1869,  as  a 
separate  article,  known  as  the  judiciary  article. 

Section  5  of  article  5  establishes  a  court  of  appeals,  to  be 
composed  of  a  chief  judge  and  six  associate  judges,  and  to 
hold  office  for  the  term  of  fourteen  years. 

{Section  6  provides  for  the  continuance  of  the  existing 
supreme  court,  to  be  composed  of  the  justices  then  in  office, 
with  an  additional  justice  to  be  elected. 

Section  12  provides  that  the  superior  court  of  the  city  of 
New  York  shall  be  composed  of  six  judges;  the  court  of 
common  pleas  of  the  same  city,  of  the  three  judges  then  in 
office,  and  three  additional  judges;  the  superior  court  of 
Buffalo,  of  the  judges  then  in  office,  and  their  successors,  and 
the  city  court  of  Brooklyn  of  such  number  of  judges,  not 
exceeding  three,  as  may  be  provided  by  law. 

Section  13  provides  for  the  election  of  justices  of  the 
supreme  court,  and  judges  of  all  the  other  courts  mentioned 
in  section  12,  and  declares  that  the  official  terms  of  the  said 
justices  and  judges,  who  shall  be  elected  after  the  adoption  of 
the  article,  shall  be  fourteen  years,  and  then  follows  immedi- 
ately in  the  same  section  the  provision  "  but  no  person  shall 
hold  the  office  of  judge  or  justice  of  any  court  longer  than 
until  and  including  the  last  day  of  December  next,  after  he 
shall  be  seventy  years  of  age." 

Section  14  next  follows,  providing  that  a  compensation  shall 
be  established  by  law  for  the  services  of  the  judges  and 
justices  hereinbefore  mentioned,  which  shall  not  be  diminished 
during  their  official  terms. 

m 

It  must  be  observed  that  up  to  this  point  no  person  has- 
been  designated  in  the  constitution  as  a  judge  or  justice  of  any 
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court  except  the  judges  of  the  court  of  appeals,  the  justices  of 
the  supreme  court,  and  the  judges  of  the  superior  court  and 
court  of  common  pleas  of  the  city  of  New  York,  of  the 
superior  court  of  the  city  of  Buffalo,  and  of  the  city  court  of 
Brooklyn. 

That  the  limitation  as  to  age  was  intended  to.  apply  to  the 
judges  and  justices  of  those  courts  is  too  clear  to  be  capable 
of  misapprehension.  The  only  other  officer  or  body  haviug 
judicial  powers,  mentioned  in  the  sections  of  article  6  preced- 
ing section  13,  is  the  commission  of  appeals.  That  high 
tribunal  had  power,  under  section  4,  to  hear  and  determine 
certain  causes  pending  in  the  court  of  appeals ;  and  by  sec- 
tion 5  it  was  provided  that  the  decisions  of  the  commission 
should  be  entered  and  enforced  as  the  judgments  of  the  court 
of  appeals.  Bflt  the  commission  was  not  designated  in  the 
constitution  as  a  court,  nor  the  commissioners  as  judges,  but 
as  commissioners,  and  it  was  therefore  assumed  that  the  dis- 
qualification of  age  under  section  13  did  not  apply  to  them, 
for  it  is  a  matter  of  history  that  one  venerable  commissioner 
held  his  office  without  question  for  several  years  after  he  had 
passed  the  age  of  seventy ;  and  in  the  case  of  Settle  agt.  Van 
Evera  (49  N.  Y.y  280),  it  was  decided  that  section  27  of 
article  6,  which  prohibits  any  judge  of  the  court  of  appeals 
from  acting  as  referee,  did  not  apply  to  a  commissioner  of 
appeals  because  he  was  not  a  judge  of  the  court. 

All  the  provisions  of  article  6  of  the  constitution  beaiing 
upon  the  question  at  issue  which  precede  sections  13  and  14 
have  now  been  examined,  and  we  next  come  to  section  15, 
relating  to  county  courts.  This  section  continues  the  existing 
county  courts  and  provides  that  the  judges  thereof  then  in 
office  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms,  and  that  their  successors  shall  be  chosen  by 
the  electors  of  the  counties  for  the  term  of  six  years.  These 
judges  come  literally  within  the  words  of  the  constitution,  for 
they  are  judges  of  courts  designated  as  such  by  the  constitu- 
tion {People  agt.  Gardner ',  45  N.  Y.y  812;  People  ex  rel. 
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Joyce  agt.  Brundaye,  78  N.  I7".,  403).  No  judicial  officer, 
other  than  those  who  have  been  already  named,  is  in  any  part 
of  the  constitution  designated  as  a  judge  or  justice  of  any  court. 

Justices  of  the  peace  are  mentioned  in  section  15,  and  they 
exercise  judicial  powers.  Two  justices  of  the  peace,  together 
with  the  county  judge,  compose  courts  of  sessions,  with  such 
criminal  jurisdiction  as  the  legislature  shall  prescribe,  and 
such  justices  may  also  exercise  jurisdiction  to  a  limited  extent 
in  civil  cases  and  may  hold  courts  for  that  purpose.  At  the 
same  time  they  exercise  other  powers.  They  are  in  numerous 
sections  of  the  constitution  designated  not  as  judges  or  justices 
of  any  court,  but  as  justices  of  the  peace,  and  are  elected 
under  that  designation,  and  on  these  grounds  it  was  decided 
in  the  late  case  of  People  agt.  Mann  (97  N.  Y.y  532)  that 
they  did  not  come  within  the  disqualification  of  age  contained 
in  section  13  of  article  6. 

Surrogates  are  throughout  all  the  provisions  of  article  6 
designated  as  officers  by  that  name,  and  not  as  judges  or  jus- 
tices of  any  court.  By  section  15  of  article  6  it  is  provided 
that  the  county  judge  shall  also  be  surrogate  of  his  county, 
but  that  in  counties  having  a  population  exceeding  40,000 
the  legislature  may  provide  for  the  election  of  a  separate  offi- 
cer to  be  surrogate,  whose  term  of  office  shall  be  the  same  as 
that  of  the  county  judge,  which  is  six  years.  By  section  19 
the  legislature  is  empowered,  on  application  of  the  board  of 
supervisors,  to  provide  for  the  election  of  local  officers,  not 
to  exceed  two  in  any  county,  to  discharge  the  duties  of  county 
judge  and  of  surrogate  in  cases  of  their  inability  or  of  a 
vacancy. 

In  section  25  surrogates  are  coupled  with  justices  of  the 
peace  and  other  local  judicial  officers.  Section  27  refers  to 
surrogate's  courts,  and  for  their  relief  authorizes  the  legisla- 
ture to  confer  upon  courts  of  record  in  any  county  having  a 
population  exceeding  40,000,  the  powers  and  jurisdiction  of 
surrogate.  In  no  part  of  the  constitution  are  surrogates  men- 
tioned as  judges  or  justices  of  any  court,  and  at  the  time  of 
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the  adoption  of  article  6,  surrogate's  courts  were  not  even 
courts  of  record,  they  having  been  first  declared  to  be  such 
in  the  Code  of  1880. 

Beading  the  clause  of  section  13,  which  imposes  the  dis- 
qualification by  reason  of  age,  in  connection  with  all  the 
other  provisions  referred  to,  it  seems  to  us  more  reasonable 
to  suppose  that  the  people  who  voted  for  the  adoption  of 
article  6  understood  the  disqualification  as  applying  to  persons 
who,  in  the  constitution  itself,  were  in  express  terms  desig- 
nated as  judges  or  justices  of  courts,  and  were  popularly 
known  as  such  and  elected  by  those  designations,  than  to 
assume  that  the  voters  so  minutely  analyzed  the  nature  of  the 
functions  of  officers  elected  under  other  names  as  to  discover 
that  some  of  their  duties  were  of  a  judicial  character,  and 
that  therefore  they  might,  though  not  named  as  such,  be  con- 
strued to  be  judges,  [n  interpreting  constitutions  regard 
must  be  paid  to  the  popular  sense  in  which  words  are  gen- 
erally used  {People  agt.  Goodwin,  50  Barb.,  562 ;  Common- 
wealth  agt.  Dallas,  4  DalL>  218 ;  Gibbon  agt.  Ogden>  9  Wheat., 
188 ;  Settle  agt.  Van  Ev«ra,  49  N.  Y.y  280). 

The  constitutional  provision  in  question  is  quite  clear  and 
intelligible  as  applicable  to  persons  popularly  known  as  judges 
or  justices  of  courts,  and  named  as  such  in  the  constitution 
itself,  but  we  think  it  would  be  unwarrantable  to  extend  it  by 
construction  to  every  officer  exercising  judicial  powers, 
though  not  commonly  known  as  a  judge  or  justice  of  a 
court,  but  elected  by  a  different  title. 

The  legislature  of  1870,  which  immediately  followed  the 
adoption  by  the  people  of  the  judiciary  article  (art  6), 
clearly  indicated  its  understanding  of  the  disqualification  in 
accordance  with  the  views  above  expressed.  The  act  of  1870 
(chap.  86)  was  passed  for  the  purpose  of  carrying  into  effect 
the  provisions  of  the  judiciary  article,  and  section  8  of  that 
act  required  all  the  judges  and  justices  of  the  courts  named 
in  article  6,  viz.,  the  judges  of  the  court  of  appeals,  the  jus- 
tices of  the  supreme  court,  the  judges  of  the  court  of  com- 
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mon  pleas  and  of  the  superior  courts  of  the  cities  of  New 
York  and  Buffalo,  and  of  the  city  court  of  Brooklyn,  and 
judges  of  county  courts,  to  file  in  the  office  of  the  secretary 
of  state  a  certificate  of  their  age,  for  the  purpose  undoubt- 
edly of  showing  whether  they  would  be  disqualified  by  age 
from  holding  their  offices  before  the  expiration  of  the  term 
for  which  they  were  elected.  It  will  be  observed  that  there 
was  no  provision  requiring  surrogates  or  justices  of  the  peace 
to  file  any  such  certificate,  clearly  indicating  that  in  the  judg- 
ment of  the  legislature  the  disqualification  did  not  apply  to 
those  officers. 

This  legislative  action,  so  closely  following  the  adoption  of 
the  constitutional  provision,  is  entitled  to  great  consideration 
by  the  court  in  construing  the  provision  (Marshall,  C.  J.,  in 
Cohen  agt.  Virginia*  6  Wheat.,  420 ;  Marot,  «/.,  in  People 
agt.  Green,  %  Wend.,  274;  ChCroh,  C.  J.,  in  People  agt. 
Brundage,  78  N.  T.,  403). 

Our  conclusion  is  that  the  office  of  surrogate  of  West- 
chester will  not  become  vacant  on  the  thirty-first  of  Decem- 
ber next  by  reason  of  the  present  incumbent,  surrogate  Coffin, 
having  attained  the  age  of  seventy  years  in  July  last,  and  that 
the  secretary  of  state  was  right  in  refusing  to  give  notice  of 
the  election  of  a  successor. 

The  orders  of  the  special  and  general  terms  should  there- 
fore be  reversed  and  the  motion  for  a  mandamus  denied,  with 
costs. 

All  concur. 
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CITY  COURT  OF  NEW  YORK. 
Ephraim  Howe  agt.  James  P.  Wkloh. 

Code  of  Oivil  Procedure,  section  390  —  Statute  of  limitations  of  a  foreign  state — 
When  a  defense  to  action  brought  here  —  New  promise  to  pay  "when 
able  "  —  Burden  on  plaintiff  to  prove  abiUty  to  pay. 

Before  the  adoption  of  the  Code  of  Civil  Procedure,  the  statute  of 
limitations  of  a  foreign  state  constituted  no  defense  to  an  action  brought 
here,  but  section  300  of  the  Code  of  Civil  Procedure  has  changed  the 
rule  to  some  extent. 

In  this  case  the  cause  of  action  does  not  come  within  the  exceptions  of 
section  390,  for  the  reasons:  First.  The  cause  of  action  did  not 
originally  accrue  in  favor  of  a  resident  of  this  state,  but  in  favor  of  a 
resident  of  the  state  of  Ohio.  Second.  Because  before  the  expiration  of 
the  period  of  limitation  the  person  in  whose  favor  the  cause  of  action 
originally  accrued  did  not  become  a  resident  of  the  state  of  New  York 
as  he  lived  and  died  in  Ohio;  and  because,  Third.  The  cause  of  action 
was  not  assigned  before  the  expiration  of  the  time  so  limited  to  a 
resident  of  this  state. 

Where  it  is  sought  to  revive  a  debt  barred  by  the  statute  of  limitations 
by  a  new  promise  to  pay  "when  able  "  the  burden  is  on  the  plaintiff  to* 
prove  ability  to  pay.  Failure  to  establish  the  conditions  upon  which 
the  new  promise  was  made  is  a  failure  to  revive  a  debt  barred  by  the 
statu' e  of  limitations. 

Special  Term,  November \  1885. 

Stickney  ik  Shepard  and  N.  S.  Spencer,  for  plaintiff. 

Abbott  Bras,  and  Albert  A.  Abbott,  for  defendant. 

Brownb,  e/.  —  This  is  an  action  brought  to  recover  a  balance 
upon  a  promissory  note  for  $1,000,  dated  February,  1868,  due 
February,  1869,  drawn  by  the  defendant  to  the  order  of 
John  Gregg,  who  at  the  time  resided  in  Ohio  and  continued 
to  reside  there  until  his  death  in  1877.  Administrators  of 
Mr.  Gregg's  estate  were  appointed  upon  his  death,  who  also 
resided  in  Ohio  up  to  August  12,  1884,  when  they  assigned 
the  note  in  question  to  the  plaintiff,  a  resident  of  this  city. 
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This  action  was  commenced  September  24,  1884.  When  the 
note  became  dne,  the  defendant  resided  in  the  state  of 
Missouri.  In  October,  1872,  he  removed  to  the  State  of  Iowa 
and  continued  to  reside  there  till  May,  1883.  About  January, 
1882,  the  defendant  received  a  credit  on  the  note  to  the  amount 
of  $500  and  interest. 

At  the  trial  all  the  defenses  were  waived  except  the  defense 
that  the  action  was  barred  by  the  statute  of  limitation  of  the 
state  of  Iowa.  Before  the  adoption  of  the  Code  of  Civil 
Procedure,  the  statute  of  limitation  of  a  foreign  state  con- 
stituted no  defense  to  an  action  brought  here  (Miller  agt. 
Brenham*,  68  N.  Y.,  83),  but  section  390  of  the  Code  has 
changed  that  rule  to  some  extent.  Its  provisions,  so  far  as 
applicable  to  case  at  bar,  are  as  follows :  "  That  where  a  cause 
of  action  *  *  *  accrues  against  a  person  who  is  not  a 
resident  of  the  state,  an  action  cannot  be  brought  thereon 
*  *  *  after  the  expiration  of  the  term  limited  by  the  laws 
of  his  residence  for  bringing  a  like  action  except,  first,  where 
the  cause  of  action  originally  accrued  in  favor  of  a  resident  of 
this  state ;  second,  where  before  the  expiration  of  the  time  so 
limited  the  person  in  whose  favor  it  originally  accrued  was  or 
became  a  resident  of  the  state ;  or,  third,  where  the  cause  of 
action  was  assigned  to  and  thereafter  continuously  owned  by 
a  resident  of  the  state." 

The  proscriptive  laws  of  Iowa  are  contained  in  the  Code  of 
Iowa,  section  2529  which  provides  that  "  the  following  actions 
may  be  brought  within  the  times  herein  limited  respect- 
ively, after  their  causes  accrue  and  not  afterwards,  except 
when  otherwise  specially  declared.  *  *  *  Those  founded 
on  written  contracts     *     *     *    within  ten  years." 

[t  has  been  conclusively  shown  that  the  cause  of  action  does 
not  come  within  the  exceptions  of  section  390  of  the  Code,  for 
the  reasons  assigned  by  the  learned  counsel  for  the  defendant 
in  his  brief,  from  which  I  quote  the  following:  "Because, 
first,  the  cause  of  action  did  not  originally  accrue  in  favor  of 
&  resident  of  this  state,  but  in  favor  of  a  resident  of  the  state 
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of  Ohio;  and  because,  second,  before  the  expiration  of  the 
period  of  limitation  the  person  in  whose  favor  the  cause  of 
action  originally  accrued,  did  not  become  a  resident  of  the 
state  of  New  York,  as  he  lived  and  died  in  Ohio ;  and  because, 
third,  the  cause  of  action  was  not  assigned  before  the  expira- 
tion of  the  time  so  limited  to  a  resident  of  this  state.  The 
period  of  limitation  was  ten  years  from  October,  1872.  No 
assignment  of  the  cause  of  action  to  a  resident  of  this  state 
was  made  until  August,  1884." 

It  follows,  therefore,  that  the  action  cannot  be  maintained 
unless  the  cause  of  action  was  revived  by  a  new  promise  to  pay  the 
debt  or  an  acknowledgment  or  admission  in  writing  made  by 
the  defendant  within  the  period  of  limitation.  It  is  claimed 
by  plaintiff  that  such  a  promise  and  admission  have  been 
established  by  certain  letters  which  were  received  in  evidence 
in  which  defendant  admits  an  indebtedness  to  the  original 
payee  and  also  to  his  administrators.  None  of  the  letters 
refer  specifically  to  any  indebtedness  upon  the  note  in  suit, 
nor  to  any  specific  sum  due  thereon  to  the  parties  to  whom 
the  letters  were  addressed.  Without  the  aid  of  extrinsic  evi- 
dence the  text  of  the  letters  affords  no  clue  to  the  nature  or 
amount  of  the  debt  to  which  the  admission  and  new  promise 
referred,  and  it  can  only  be  presumed  that  the  letters  had  rela- 
tion to  the  note  in  suit  from  the  fact  that  no  evidence  of  other 
indebtedness  was  presented.  Without  questioning  its  suf- 
ficiency, it  may  be  assumed  that  the  letters  referred  to  the  note 
in  suit,  but  the  promise  established  by  these  letters  is  coupled 
with  a  condition  that  he  would  pay  the  debt  "  when  able." 
This  is  not  the  precise  language  used  in  the  letters,  but  it  is 
a  fair  construction  of  the  terms  contained  in  them,  excepting 
the  condition  in  which  the  promise  is  predicated  upon  the 
payee  advancing  moneys  to  aid  the  defendant  in  other  matters. 
None  of  the  conditions  upon  which  the  promise  was  predicated 
have  been  shown  to  have  been  fulfilled.  Failure  to  establish 
the  conditions  upon  which  the  new  promise  was  made  is  a 
failure  to  revive  a  debt  barred  by  the  statute  of  limitations 
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( Wakeman  agt.  Sherman,  9  If.  Y.}  85 ;  Tompkins  agt. 
Brown,  1  Denio,  247 ;  Wetzdl  agt.  Hussar d,  11  WA^al.,  309  ; 
Cbcks  agt.  W^A:*,  7  ZKK,  45 ;  Teho  agt.  Robinson,  ilT.  Jp".  Cfc 
4/?p.,  October  6,  1885  ;  1  Eastern  Rep.,  768). 

The  evidence  offered  by  plaintiff  in  support  of  the  defend- 
ant's ability  to  pay  was  not  sufficient  to  submit  to  a  jury  as  a 
question  of  fact. 

It  is  earnestly  and  forcibly  urged  by  the  learned  counsel  for 
the  plaintiff  that  the  fair  construction  to  be  given  to  section  390 
of  our  Code  is  to  allow  the  same  rules  of  revivor  in  courts  of  the 
state  of  the  residence  of  the  party  liable  on  the  contract,  and  he 
contends  that  under  the  provision  of  the  Iowa  Code  the  pro- 
scription is  removed  by  establishing  a  bare  written  admission  of 
the  debt  within  ten  years,  and  cites  the  section  of  the  Iowa 
Code  bearing  upon  the  question,  which  is  as  follows  (sec.  2539) : 
u  Causes  of  action  founded  on  a  contract  are  revived  bj  an 
admission  that  the  debt  is  unpaid,  as  well  as  by  a  new  promise 
to  pay  the  same/'  And  in  support  of  his  contention  he 
•claims  he  is  aided  by  the  courts  of  that  state,  which  gave  the 
statute  a  construction  by  its  decision  in  the  case  of  Penley 
agt.  Waterhovse  (3  Iowa,  418).  An  examination  of  that  case 
does  not  disclose  that  the  court  passed  upon  the  question  of 
the  effect  of  an  admission  coupled  with  a  condition  as  to  time 
of  payment.  The  facts  upon  which  the  decision  was  based 
are  susceptible  of  but  a  single  meaning,  to  wit,  that  the  party 
liable  admitted  the  debt  and  was  unable  to  pay  it  Nothing 
was  said  as  to  when  or  under  what  circumstances  the  party- 
would  pay  it,  and  I  can  find  nothing  in  the  context  that  the 
-court  went  farther  in  its  decision  than  to  determine  that  the 
language  used  in  the  writings  was  an  admission  of  the  debt, 
void  of  all  conditions.  This  is  strongly  indicated  by  the  fact 
that  it  was  urged  by  the  defendant  there  that  the  language 
used  implied  an  unwillingness  to  pay  the  debt,  which,  if  so 
found,  would  deprive  the  admission  of  its  cogency  as  an  inferen- 
tial promise  to  pay.  We  are  thus  led  to  the  conclusion  that 
the  courts  of  Iowa  in  nowise  depart  from  the  rule  existing  in 
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this  state  that  the  admission  or  acknowledgment  must  show 
ench  an  evident  intention  to  pay  the  debt  that  the  law  will 
imply  a  promise  to  pay,  and  if  there  be  a  condition  attached  either 
to  the  express  or  implied  promise,  the  creditor  must  accept  the 
promise  with  its  accompanying  condition,  or  not  at  all.  The 
statutes  of  this  state  and  those  of  Iowa  do  not  differ  materi- 
ally as  to  what  is  necessary  to  revive  the  debt.  Our  statute 
requires  a  promise  to  pay  the  debt  or  "  an  acknowledgment ,: 
in  writing,  while  the  Iowa  statute  requires  a  like  promise  or 
an  u  admission  "  of  it.  The  words  are  synonymous,  and  such 
being  the  case  the  decisions  of  our  own  courts  are  controlling  as 
to  what  is  necessary  to  revive  a  debt  barred  by  the  statute  of 
limitation.  The  plaintiff  urges  in  support  of  his  views  that 
a  bare  admission  of  the  debt  being  sufficient,  one  of  the  let- 
ters of  the  defendant  contains  such  admission  in  the  follow- 
ing words :  "  Be  patient  and  I  will  pay  you  all."  This  sen- 
tence is  prefaced  by  another  in  the  letter  referred  to  upon  the 
same  subject,  in  which  the  defendant  says  :  "  1  dislike  to  owe 
any  one  a  cent,  and  will  not  any  longer  than  I  can  make  the 
money  to  pay  off  all  that  I  owe  you  and  all  the  rest  of 
mankind." 

It  ii>  a  well  settled  rule  of  evidence  that  all  parts  of  the 
writing  should  be  considered  in  determining  the  meaning  or 
intention  of  the  writer.  Applying  that  rule  to  the  letter 
referred  to,  it  will  be  readily  seen  that  the  defendant  intended 
to  limit  the  promise  to  pay  upon  the  condition  of  his  ability 
to  make  the  money  to  pay  his  debts.  In  truth,  each  of  the 
letters  contains  an  admission  of  a  debt,  a  promise  to  pay  and 
a  condition  of  payment,  none  of  which  were  fulfilled. 

It  is  settled  beyond  dispute  that  the  plea  of  the  statute  of 
limitations  is  a  plea  to  the  remedy,  and  consequently  the  lex 
fori  must  prevail.  Parties  sued  in  our  courts  may  call  to  their 
aid  the  statute  of  limitation  of  the  place  of  their  residence 
within  the  prescribed  limits.  Section  390  of  our  Code  adopts 
so  much  of  the  Iowa  law  as  limits  the  number  of  years  within 
which  this  action  may  be  brought.     It  adopts  no  more.     The 
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policy  of  our  law  is  to  exclude  the  influence  of  foreign  laws 
upon  the  jurisdiction  or  practice  of  our  courts  —  hence  the 
time  within  which  the  action  may  be  brought  against  a  resi- 
dent of  Iowa  in  this  state  is  limited  to  ten  years,  subject  only 
to  the  expirations  provided  in  section  370.  The  provision  of 
limitations  may  be  assimilated  to  our  statute  of  limitations,  so 
that  in  the  case  of  a  resident  of  Iowa  it  would  read  ten  years 
instead  of  six,  the  exceptions  of  the  statute  as  to  revival  to 
be  determined  by  the  laws  of  our  own  state.  We  cannot  by 
implication  give  the  force  of  law  to  more  of  the  statute  of 
another  state  than  the  express  provision  of  our  laws  permit. 
Our  state  has  not  adopted  the  statute  of  Iowa  with  respect  to 
causes  which  revive  an  action.  It  retains  its  right  t:>  determ- 
ine the  degree  of  the  consideration  which  revives  a  debt 
barred  by  the  statute  of  limitations  of  another  state. 

For  the  reasons  stated  the  verdict  directed  for  the  plaintiff 
will  be  vacated  and  judgment  directed  for  the  defendant. 


SUPREME  COURT. 
John  M.  Burkhart  agt.  James  Baboook. 

Cost*— Allowance—  Code  of  OivU  Procedure,  section  3252. 

In  an  action  by  a  vendor  to  foreclose  a  land  contract,  in  which  the  plain- 
tin*  recovers,  he  is  not  entitled  to  the  additional  allowance  provided  by 
section  8252  of  the  Code  of  Civil  Procedure. 

Monroe  Special  Term,  August,  1885. 

Motion  by  defendant  for  retaxation  of  costs. 

Q.  Van  Voorhis,  for  defendant. 

H.   W>  Morris,  for  plaintiff. 

Angle,  J.  —  This  is  an  action  by  a  vendor  to  foreclose  a 
land  contract,  in  which  the  plaintiff  recovered,  and  on  the 
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taxation  of  costs  the  per  cent  provided  by  section  3252  was 
allowed  to  the  plaintiff. 

I  regard  the  case  of  Randolph  agt.  Stedman  (4  Abb.,  262  ; 
3  E.  D.  Smithy  648),  as  an  authority  against  the  allowance  of 
this  item.  That  was  an  action  to  foreclose  a  mechanics'  lien 
and  arose  under  section  308,  Oode  of  Procedure,  the  pro- 
visions of  which  are  embodied  in  section  3252  of  the  Code  of 
Civil  Procedure.  In  it  the  court  say :  "  It  is  suggested  that 
the  course  of  procedure  is  analogous  to  the  foreclosure  of  a 
mortgage  in  which  case  an  extra  allowance  may  be  granted. 
It  is  very  true  that  this  proceeding  is  analogous  to  the  fore- 
closure of  a  mortgage,  for  which  alone  provision  has  been 
made  in  the  section  referred  to.  It  is  also  suggested  that  it 
is  in  the  nature  of  a  claim  upon  real  property ;  but  it  is  not 
in  the  language  of  the  statute  a  proceeding  for  the  determina- 
tion of  claims  to  real  property.  As  it  falls,  therefore,  within 
none  of  the  cases  provided  for  by  section  308,  there  is  no 
authority  for  granting  an  extra  allowance."  Daly,  J.,  at  the 
conclusion  of  his  opinion,  says :  "  As  the  point  is  suggested 
for  the  first  time,  I  have  conferred  with  my  brethern  and 
they  agree  with  me  that  we  have  no  powei  to  grant  an  extra 
allowance  in  such  a  case."  When  the  above  decision  was 
made,  section  308,  Code  Procedure,  gave  the  court  power  to 
make  allowance,  instead  of  declaring,  as  section  3252,  Oode 
Civil  Procedure  does,  that  the  plaintiff  was  entitled  to  the 
allowance  in  certain  cases ;  but  that  can  make  no  difference 
in  the  question  of  construction  here  involved. 

In  M }  Mullein  agt.  Hover/  (46  How.,  405),  in  an  action  on 
the  part  of  a  vendor  to  compel  the  vendee  to  complete  a  land 
contract  the  special  term  said,  obiter,  that  it  was  not  one  of 
the  actions  named  in  section  308,  Code  Procedure.  The  item 
complained  of  must  be  stricken  out. 

The  clerk  was  perhaps  misled  by  note  C,  Bliss'  Oode  {vol. 

2,  p.  990,  to  sec.  3252),  that  "  allowances  may  be  granted  in 

proceedings  to  foreclose  a  mechanic's  lien,"  citing  Randolph 

agt.  Foster  (supra),  but  as  we  have  seen  the  case  does  not  so 

Vol.  II        65 
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hold.  The  same  note  "  C  "  also  says,  the  allowance  may  be 
granted  in  an  action  to  compel  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate,  citing  Weeks  agt.  SotUhwick, 
(12  How.,  170) ;  but  as  I  read  that  case  the  court  said  (p.  171) 
u  nor  is  this  a  case  for  an  extra  allowance.  The  action  is  not 
brought  to  recover  money  or  property,  bnt  merely  for  equit- 
able relief.  Such  a  case  is  not  within  the  provisions  of  three 
hundred  and  eighth  section  of  the  Code." 
The  motion  is  granted,  without  costs. 


SUPREME  COURT. 
Adelaide  E.  Mason  agt.  Clarissa  Mason  et  al. 

Dower — When  provision  for  wife  should  be  held  to  be  in  lieu  of  dower— 

Partition. 

Where  a  testator  devised  one-third  of  his  real  property  to  his  widow  for 
life  with  remainder  to  his  sons,  also  devising  the  other  two-thirds  to 
the  sons: 

Udd,  that  there  was  thus  a  total  disposition  of  his  realty,  and  any  allow- 
ance of  dower  to  the  widow  in  addition  to  the  devise  would  overturn 
the  plain  scheme  of  the  will,  and  is  inconsistent  with  the  disposition 
made  of  the  rest  of  the  estate.  In  such  case  the  court  infers  an  inten- 
tion of  the  testator  that  the  provision  for  the  wife  should  be  in  lieu  of 
dower. 

That  the  testator  has  left  his  widow  a  life  estate  in  one-third  of  the  prem- 
ises does  not  prevent  the  owners  in  fee  of  the  two-thirds  from  partition- 
ing the  property  and  realizing  their  shares.  The  rights  of  the  tenant 
for  life  may  be  protected  by  provision  in  the  decree. 

Special  Term,  November,  1885. 

Isidor  Grayhead,  for  plaintiff. 

Jacob  L.  Hanes,  for  defendant  Clarissa  Mason. 

Horace  Secor,  Jr.,  for  defendant  Sarah  A.  Mason. 

John  T.  Cornell,  for  guardian  ad  litem. 
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Beach,  J.  —  The  plaintiff  is  possessed  of  an  estate  of 
inheritance  in  an  undivided  portion  of  the  premises  described 
in  the  complaint.  This  fact  makes  inapplicable  section  1533, 
Code  of  Civil  Procedure,  which  relates  wholly  to  an  action  for 
partition  between  joint  tenants  or  tenants  in  common  of  an 
estate  in  reversion  or  remainder.  The  case  of  Sullivan  agt. 
•SiUlivan  (66  N.  Y.,  37)  was  met  by  the  above  Code  provision, 
and  only  held  that  a  reversioner  could  not  maintain  partition, 
because  of  not  having  either  an  actual  or  constructive  posses- 
sion. I  do  not  think  it  possible  that  because  the  defendant 
Clarissa  Mason  has  a  life  estate  in  one-third  of  the  premises, 
the  owners  in  fee  of  the  two-thirds  are  prevented  from  parti- 
tioning the  property  and  realizing  their  shares.  The  rights 
of  the  tenant  for  life  may  easily  be  protected  by  provision  in 
the  decree. 

The  testator  devised  the  third  of  his  real  property  to  his 
widow,  the  defendant  Clarissa  Mason,  for  life,  with  remainder 
to  his  sons.  The  other  two-thirds  he  devised  to  them.  There 
was  thus  a  total  disposition  of  his  realty,  and  any  allowance 
of  dower  to  the  widow  in  addition  to  the  devise  would  over* 
turn  the  plain  scheme  of  the  will,  and  is  inconsistent  with  the 
disposition  made  of  the  rest  of  the  estate.  In  anch  case  the 
court  infers  an  intention  of  the  testator  that  the  provision  for 
the  wife  should  be  in  lien  of  ,  dower  (  Vernon  agt.  Vernon,  53 
itT.  f.,  351 ;  Dodge  agt.  Dodge,  31  Barb.,  413 ;  Butt  agt 
Church,  5  Hill,  206). 

Judgment  for  plaintiff,  with  costs. 
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SUPREME  COURT. 
Alida  J.  Cole  agt.  Georgk  W.  Cole  et  aL 

Witt  —  Construction  of —  Dower  —  When  provision*  of  vnU  must  be  regarded 

as  intended  in  lieu  ofdotoer. 

Where  there  is  no  direct  expression  of  intention  that  the  provision  con- 
tained in  the  will  shall  be  in  lieu  of  dower,  the  question  always  is 
whether  the  will  contains  any  provision  inconsistent  with  the  assertion 
of  a  right  to  command  a  third  of  the  land  to  be  set  out  by  metes  and 
bounds  for  dower.  Tlie  intention  of  the  testator  need  not  be  declared 
in  express  words,  it  may  be  implied  if  the  claim  of  dower  would  be 
plainly  inconsistent  with  the  will. 

Where  the  will  gave  all  the  testator's  real  and  personal  estate  to  plaintiff 
(widow)  as  executrix  and  John  M.  Corliss  and  William  Carley  aa  execu- 
tors in  trust  for  uses  and  purposes  therein  stated,  among  which  are  the 
following:  "First.  To  receive  and  collect  the  income  thereof,  and  to 
pay  the  same  for  my  debts,  and  the  incumbrances  upon  my  estate,  after 
the  payment  of  such  sums  as  may  be  necessary  for  the  support  and 
education  of  my  family  and  children,  in  which  matters  I  desire  my 
executrix  and  executors  to  be  liberal.  Second.  To  purchase  in  their 
own  names  as  such  executrix  and  executors  a  homestead  for  my  wife 
and  family  if  1  shall  not  do  so  in  my  lifetime,  and  in  such  homestead 
all  my  children  shall  be  entitled  to  a  home  while  they  remain  unmarried." 
The  testator  in  his  lifetime  purchased  the  homestead  and  owned  it  at 
the  time  of  his  death: 

Held,  that  the  intention  of  the  testator  is  reasonably  clear  that  the  widow 
should  take  all  of  her  interest  in  that  homestead  under  the  will.  Sbe 
is  given  an  interest  equal  to  that  of  each  child.  The  devise  must 
contemplate  a  homestead  discharged  of  dower,  otherwise  the  object  of 
the  testator  as  expressed  m  ight  be  defeated  by  assumption  of  dower 
right,  and  possible  sale  of  the  homestead  under  such  claim. 

The  testator  directed  that  in  case  of  the  remarriage  of  his  wife  all  of  his 
estate  shall  be  divided  equally  among  his  four  children,  and  be  paid  to 
them  respectively  as  they  arrive  at  full  age  : 

Held,  that  if  one-third  of  the  real  estate  were  to  be  set  apart  to  the  widow 
as  dower,  a  division  of  all  of  the  estate  among  such  children  could  not 
take  place  until  the  widow's  death  notwithstanding  a  remarriage  by  her. 
Thus  a  provision  of  the  will  would  be  defeated. 


Special  Term,  November,  1885. 
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Robert  S.  Hudspeth,  for  plaintiff. 
Robert  H.  ModeUan,  for  defendants. 

Osborn,  J.  —  This  is  an  action  for  admeasurement  of 
dower,  <fec.  In  November,  1883,  upon  notiee  of  plaintiff's 
attorneys,  and  without  opposition  on  the  part  of  the  defend- 
ants' attorney,  the  action  was  sent  to  a  referee  to  take  proof 
of  the  material  facts  stated  in  the  complaint  and  report 
thereon  to  the  court.  And  such  report  was  subsequently 
made,  and  in  April  last  interlocutory  judgment  was  granted 
by  me  without  opposition  by  defendants'  attorney.  The  ca9e 
is  now  before  me  on  application  for  final  judgment  in  favor 
of  the  plaintiff,  which  is  resisted  by  defendants'  counsel,  who 
now  maintains  that  plaintiff  is  not  entitled  to  dower  as 
claimed ;  that  such  claim  is  repugnant  to  the  will  referred  to 
in  the  complaint,  and  that  the  provisions  of  such  will  in  favor 
of  the  plaintiff  having  been  accepted  by  her  constitute  a  bar 
to  the  demand  she  makes  in  this  action. 

The  position  now  taken  by  defendants'  counsel  should  it, 
teems  to  me,  have  been  assumed  at  an  earlier  stage  in  the  case, 
but  as  counsel  for  plaintiff  has  raised  no  objection  to  its  being 
now  considered,  I  shall  assume  that  none  is  claimed. 

The  question  presented  is  certainly  difficult  of  a  clear  and 
satisfactory  solution.  The  authorities  to  which  my  attention 
Las  been  directed  by  plaintiff's  counsel,  and  which  I  have  been 
able  to  obtain  for  examination,  argue  with  much  force  the 
general  propositions  advanced  by  him,  and  particularly  San- 
*ord  agt.  Jackson  and  others  (10  Paige,  266);  Lewie  agt. 
Smith  (9  N.  JF.,  502).  But  upon  a  careful  analysis  of  the 
will  in  this  case,  compared  with  the  provisions  of  the  wills 
referred  to  in  the  reported  cases  above  mentioned,  and  in  the 
light  of  the  more  recent  decisions  of  Savage  agt.  Bumham 
<17  N.  F.,  561);  Tobias  agt.  Ketcham  (32  N.  T.,  319);  and 
Matter  of  Surplus  Moneys,  (&a,  in  Estate  of  John  C.  Zahrt 
(94  N*  Y.f  605),  I  am  of  opinion  that  in  this  case  the  pro- 
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visions  made  for  the  plaintiff  by  the  will  mast  be  regarded 
having  been  intended  by  the  testator  in  lieu  of  dower. 

Where  there  is  no  direct  expression  of  intention  that  the 
provision  contained  in  the  will  shall  be  in  lieu  of  dower,  the 
question  always  is  whether  the  will  contains  any  provision 
inconsistent  with  the  assertion  of  a  right  to  demand  a  third 
of  the  land  to  be  set  out  by  metes  and  bounds  for  dower 
(Matter  of  Zahrt,  supra).  The  intention  of  the  testator  need 
not  be  declared  in  express  words ;  it  may  be  implied  if  the 
claim  of  dower  would  be  plainly  inconsistent  with  the  will. 

The  will  under  consideration  gives  all  the  testator's  real  and 
personal  estate  to  this  plaintiff  as  executrix,  and  John  M.  Cor- 
liss and  William  Curley  as  executors,  in  trust  for  uses  and 
purposes  therein  stated,  among  which  are  the  following  as 
stated  in  the  will : 

"  First.  To  receive  and  collect  the  income  thereof,  and  to 
pay  the  same  for  my  debts  and  the  incumbrances  upon  my 
estate,  after  the  payment  of  such  sums  as  may  be  necessary  for 
the  support  and  education  of  my  family  and  children,  in  which 
matters  I  desire  my  executrix  and  executors  to  be  liberal. 

"  Second.  To  purchase  in  their  own  names  as  such  executrix 
and  executors  a  homestead  for  my  wife  and  family,  if  I  shall  not 
do  so  in  my  lifetime,  and  in  such  homestead  all  my  children 
shall  be  entitled  to  a  home  while  they  remain  unmarried." 

It  was  conceded  on  the  argument  (as  I  understood  it)  that 
the  testator  in  his  lifetime  purchased  the  homestead  and 
owned  it  at  the  time  of  his  death.  I  take  it  that  the  inten- 
tion of  the  testator  is  reasonably  clear  that  the  widow  should 
take  all  of  her  interest  in  that  homestead  under  the  will.  She 
is  given  an  interest  equal  to  that  of  each  child.  The  devise 
must  contemplate  a  homestead  discharged  of  dower,  other- 
wise the  object  of  the  testator,  as  expressed,  might  be  defeated 
by  assumption  of  dower  right  and  possible  sale  of  the  home- 
stead under  such  claim  (MiaU  agt.  Brain,  4  Mad.  Rep.,  119 ; 
Roadley  agt.  Dixon,  3  Russ.  Rep.,  192 ;  Sanford  agt.  Jack- 
son,  10  Paige,  27<>). 
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In  Lewis  agt.  Smith  (supra)  the  court  says :  "  There  is  no 
person  who  takes  an  interest  under  the  will  during  her  (the 
widow's)  lifetime  with  which  the  claim  of  dower  will  con- 
flict."    This  can  hardly  be  said  of  the  will  in  the  case  at  bar. 

Other  provisions  of  the  will,  in  connection  with  those  I 
have  mentioned,  indicate  to  my  mind  that  the  intention  of  the 
testator  was  that  the  widow's  interest  in  his  estate  should  be 
in  common  with  his  children  so  long  as  she  remained  his 
widow ;  that  it  should  arise  from  the  will,  and  that  she  should 
have  no  other  or  further  interest.  The  testator  directs  that 
in  case  of  the  remarriage  of  his  wife  all  of  his  estate  shall  be 
divided  equally  among  his  four  children,  and  be  paid  to  them 
respectively  as  they  arrive  at  full  age.  If  one-third  of  the 
real  estate  were  to  be  set  apart  to  the  widow  as  dower,  a  divi- 
sion of  all  of  the  estate  among  such  children  could  not  take 
place  until  the  widow's  death,  notwithstanding  a  remarriage 
by  her.     Thus  a  provision  of  the  will  would  be  defeated. 

If  the  view  I  have  taken  is  p<>  Tect,  this  action  cannot  be 
maintained.  Plaintiff's  application  fpr  final  judgment  is 
therefore  denied.  An  order  to  carry  out  this  decision  will  be 
settled  by  me  upon  notice  to  counsel. 


NEW  YORK  CITY  COURT. 

Emma  Bibney  agt.  Jonas  S.  Wheaton. 

Married  women  —  Separate  pergonal  effect* — When  may  be  detained  by 

virtue  of  innkeeper's  lien  —  Evidence. 

Where  husband  and  wife  board  at  a  hotel  the  husband  is  presumptive! j 
liable  for  the  bill,  but  it  is  competent  for  the  hotel-keeper  tc  show  that 
the  husband  was  impecunious,  and  that  credit  was  given  to  the  wife 
so  as  to  justify  the  detention  of  her  property  by  virtue  of  the  hotel- 
keeper's  lien. 

General  Terrn^  November,  1885. 

Before  Mo  A  dam,  C.  e/.,  Nehbbas  and  Hyatt,  J  J. 
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Appeal  from  judgment,  entered  on  verdict  in  favor  of  the 
plaintiff. 

MoAdam,  G.  J.  —  Independently  of  the  statute  of  1884 
{chap.  381),  enacted  after  the  board  bill  herein  was  contracted 
(and  on  that  account  inapplicable  to  the  present  contention), 
a  married  woman  might  have  contracted  a  board  bill  on  her 
own  credit  and  responsibility.  In  the  present  case  the  defend- 
ant, in  order  to  establish  his  lien  upon  the  plaintiffs  property, 
offered  to  prove  that  the  plaintiff  was  the  head  of  the  family, 
was  the  guest  in  the  defendant's  house,  and  the  person  who 
was  trusted  ;  that  she  had  money  and  credit  and  her  husband 
none ;  and  all  this  testimony  was  ruled  out  under  exception. 
We  think  the  testimony  was  competent  and  ought  to  have 
been  admitted.  If  upon  such  evidence  the  jury  had  found 
that  the  credit  was  given  to  the  plaintiff,  and  not  to  her  hus- 
band, the  defendant,  as  a  hotel-keeper,  had  the  right  to  detain 
the  plaintiff's  property  until  the  board  bill  was  paid,  and  was 
not  liable  to  her  in  the  present  action  of  claim  and  delivery 
without  proof  of  tender  of  the  amount  due  and  refusal  to 
deliver  after  tender  made.  The  case  of  Mollvaine  agt.  Hilton 
(7  Hun,  591)  only  applies  where  the  wife  is  supported  by  the 
husband,  and  the  credit  is  given  to  him. 

We  cannot  imagine  why  a  wife  with  credit  cannot  take  her 
husband,  who  has  none,  to  a  hotel,  and  in  order  to  procure 
board  and  shelter  for  her  family  arrange  that  she  and  not  the 
impecunious  husband  shall  pay  the  bills  (Maxon  agt.  Scolt,  55 
N.  Y.,  247 ;  Tiemeyer  agt.  Turnquist,  85  N.  T.,  516).  If 
this  were  not  so,  a  wife,  however  wealthy,  might  find  it  diffi- 
cult to  find  rooms  in  a  hotel,  simply  because  her  husband  was 
unfortunate  enough  to  be  impecunious.  These  observations 
arc  made  simply  to  show  that  the  rulings  made  at  the  trial 
might  lead  to  the  impracticable  results  suggested. 

It  follows,  therefore,  that  the  judgment  appealed  from 
must  be  reversed  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event,  to  the  end  that  the  proof  excluded 


HOWARD'S  PRACTICE  REPORTS.  521 

Scott  and  others  agt.  Reed. 

may  be  admitted  upon  the  new  trial,  and  the  question  of  fact 
whether  the  credit  was  given  to  the  husband  or  wife  submitted 
to  the  jury. 

Nehkbas  and  Hyatt,  J  J.,  concurred. 


SUPKEME  COUET. 


James  Sooit  and  others,  respondents,  agt.  Albxandxb 

Reed,  Jr.,  appellant. 

Arrest — Sufficiency  of  proof  to  support  order  of —  Oode  of  Civil  Procedure, 

section  560. 

Proof  that  one  of  two  partners  withdrew  a  large  amount  of  money  from 
the  business  of  the  firm  for  the  reason  that  it  had  suffered  severe  losses, 
and  that  the  other  partner  had  already  transferred  a  large  portion  of  his 
property  to  his  wife  without  consideration,  will  not  support  an  order 
of  arrest  against  the  partner  who  withdrew  the  money,  without  further 
proof  that  he  had  either  disposed  of  any  part  of  this  sum  or  intended  to 
do  so  to  defraud  his  creditors. 

First  Department,  General  Term,  November,  1885. 

Before  Davis,  P.  J.,  Brady  and  Daniels,  JJ. 

Appeal  from  an  order  denying  a  motion  to  vacate  an  order 
of  arrest. 

James  M.  Smith,  for  appellant. 

F.  N.  Bangs,  for  respondents. 

Daniels,  J.  —  The  order  was  made  under  the  authority  of 
subdivision  2,  section  550  of  the  Code  of  Civil  Procedure. 
The  application  for  it  depended  wholly  upon  two  affidavits,  one 
of  which  was  devoted  to  proof  of  the  indebtedness  in  this 
action,  and  of  other  indebtedness  owing  by  the  defendant  who 
Vol.  II         66 
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has  appealed,  and  his  copartner.  By  the  other  affidavit  it  was 
stated  that  tire  partner  of  the  appellant  had  informed  the 
person  making  it,  that  the  appellant  had  withdrawn  $4,8' K) 
in  cash,  being  the  larger  portion  of  his  capital,  from  the  firm, 
and  had  concealed  its  withdrawal  by  false  entries  made  by  him- 
self in  the  copartnership  books.  This  statement  was  commu- 
nicated to  Reed,.the  appellant,  who  admitted  that  he  had  with 
drawn  this  amount  from  the  funds  of  the  firm,  but  excused 
himself  for  doing  so  by  the  statement  that  losses  had  been  suf- 
fered in  the  business,  and  that  his  partner  Atwater  had  trans- 
ferred a  large  portion  of  his  property  to  his  wife  without  con- 
sideration. From  this  statement  and  a  statement  exhibiting 
the  financial  condition  of  the  firm  to  a  mercantile  agency,  the 
conclusion  was  drawn  by  the  persons  making  the  affidavit  that 
both  defendants,  6ince  the  making  of  their  purchases,  had 
removed  or  disposed  of  their  property,  or  were  about  to  do  so, 
with  intent  to  defraud  their  creditors.  And  the  latter  part  of 
the  statement  made  by  the  appellant  as  it  was  further  sus- 
tained by  the  information  received  from  Mr.  Bradley,  showing 
the  transfer  of  corporate  stock  by  Atwator  to  his  wife,  may 
have  been  sufficient  to  support  an  order  for  his  arrest  on  this 
ground  against  Atwater.  But  the  fact  that  he  may  have  dis- 
posed of  his  property  to  defraud  his  creditors,  or  the  creditors 
of  the  firm,  will  not  support  an  order  for  the  arrest  of  his 
copartner  Reed.  To  entitle  the  plaintiff  to  such  an  order  the 
law  requires  that  the  charge  of  fraudulent  misconduct  of  the 
alleged  description  shall  be  sustained  against  the  person  to  be 
arrested,  and  that  will  not  be  proved  simply  by  showing  such 
misconduct  on  the  part  of  his  partner  {National  Bank,  cfer., 
agt.  Temple,  39  How.,  432 ;  Hathaway  agt.  Johnson,  55  N. 
Y.,  93 ;  Sherman  agt.  Smith,  42  How.,  198). 

But  neither  of  the  affidavits  establishes  the  fact  that  any 
fraudulent  disposition  was  made  or  intended  by  Reed.  All 
that  has  been  proved  against  him  is  that  he  drew  this  amount 
of  money  from  the  business  of  the  firm  for  the  reason  that  it 
had  suffered  severe  losses,  and  his  partner  Atwater  had  already 
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transferred  a  large  portion  of  his  property  to  his  wife  with* 
out  consideration.  It  cannot  be  inferred  from  these  facts, 
without  further  proof,  that  Reed  had  either  disposed  of  any 
part  of  this  sum  of  money  or  that  he  intended  to  do  so,  to 
defraud  any  of  his  creditors,  and  without  that  inference  being 
supported,  the  plaintiff  was  not  entitled  to  an  order  for  his 
arrest  {Hoyi  agt.  Godfrey y  83  N.  JT.,  669).  In  this  respect 
the  case  is  distinguishable  from  IlUchcock  agt.  Peterson  (14 
Bun,  389),  where  positive  fraud  was  found  to  be  sustained 
against  both  of  the  defendants. 

To  entitle  a  party  to  an  order  of  arrest,  a  reasonably  plain 
case  must  be  made  out.  That  has  been  so  frequently  held  as 
to  require  no  reference  to  the  authorities  supporting  the  prin- 
ciple. Such  a  case  was  not  made  out  against  the  defendant 
Heed,  and  the  order  from  which  the  appeal  has  been  taken 
should  be  reversed,  with  ten  dollars  costs  and  also  the  disburse- 
ments, and  an  order  made  vacating  the  order  of  arrest. 

Davis,  P.  J.,  and  Brady,  J.,  concurred. 


N.  T.  COMMON  PLEAS. 

In  the  Matter  of  the  Assignment  of  Jacob  S.  Cohen  &  Co. 

to  Samuel  P.  Hinman. 

* 

Removal  of  aeeignee — What  i$  proper  notice  in  proceeding*  for  removal, 

where  there  are  three  aseignon — Practice. 

In  a  proceeding  for  removal  of  an  assignee  who  has  misconducted  himself, 
where  there  are  three  assignors,  one  of  whom  has  left  the  state,  notice 
to  one  assignor  is  properly  notice  to  all ;  though  the  better  course  would 
he  to  give  the  statutory  five  days'  notice  to  the  two  within  the  state,  in 
the  ordinary  way  and  to  serve  the  absent  assignor  by  depositing  a  notice 
in  the  post-office,  addressed  to  him  at  his  last  known  place  of  residence 
giving  double  the  time. 

Special  Term,  November,  1885. 
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Daly,  C.  J.  —  Where  a  statute  declares  what  is  to  be  done 
in  giving  notice,  it  must  be  strictly  followed.  But  except  in 
those  particulars  which  the  statute  specifies,  everything  else 
in  reference  to  the  notice  is  under  the  control  of  the  courts. 
All  that  the  statute  here  specifies  is  that  due  notice  of  not 
less  than  five  days  of  the  motion  to  remove  the  assignee  is  to 
be  given  to  the  assignor.  Where  the  term  due  notice  is  used 
in  a  statute,  it  is  generally  understood  as  referring  to  the 
length  of  time  that  it  is  to  be  given  (  Wade  on  the  Law  of 
Notices,  sec.  1324),  and  it  has  no  greater  signification  here, 
where  the  length  is  fixed  by  the  statute.  The  act  simply 
provides  for  a  notice  to  the  assignor,  but  in  this  case  there 
are  three  assignors,  one  of  whom  has  left  the  state  and  whose 
whereabouts  are  unknown,  further  than  that  he  is  somewhere 
in  Florida. 

The  only  interest  the  assignors  have  under  the  assignment 
is  the  possibility  that  something  may  remain  after  the  pay- 
ment of  their  creditors  to  which  they  would  be  entitled  —  an 
interest  which  would  be  a  joint  interest,  and  where  parties 
have  a  joint  interest  as  in  the  case  of  partners,  service  of 
notice  upon  one  has  been  regarded  as  equivalent  to  notice  to 
all  (1  Wood*  e  CoUyer  on  Partnership,  715 ;  Brown  agt. 
Turner,  15  Ala.,  832 ;  Carman  agt.  Tovmeend,  6  Wend.,  206). 
But  as  this  is  a  statutory  provision  there  may  be  some  doubt 
as  to  whether  this  rule  would  apply  to  it,  and  I  think  the 
better  course  is  to  hold  that  the  notice  should  be  given  to  each 
of  the  assignors.  As  two  of  them  are  within  the  state,  it  can 
be  served  upon  them  in  the  ordinary  way,  and  as  respects  the 
remaining  one,  who  has  left  the  state,  and  whose  precise 
whereabouts  are  unknown,  the  service  may  be  such  as  the 
court  shall  direct,  there  being  nothing  in  the  statute  as  to  the 
service  of  notice,  except  that  the  time  is  to  be  at  least  five 
days.  We  would  not,  in  such  a  case,  be  justified  in  applying 
the  provision  made  in  the  act  for  giving  notice  to  creditors 
residing  out  of  the  state,  for  that  notice  is  by  an  advertisement 
once  a  week  for  six  weeks ;  while  the  provision  under  con- 
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sideration  here  is  for  a  notice  of  not  less  than  five  days,  and 
the  delay  incurred  for  such  a  length  of  time  as  six  weeks, 
might  be  a  very  serious  matter  in  cases  where  the  assignee 
had  misconducted  himself,  and  where  his  prompt  removal  was 
essential  to  preserve  the  assigned  property  and  secure  the 
faithful  administration  of  the  trust.  As  the  statute  has  made 
no  provision  for  a  case  like  this,  of  an  assignor  who  has  left 
the  state  and  yet  requires  notice,  I  think  the  proper  course  is 
to.  follow  as  nearly  as  possible  the  provision  of  the  Code 
respecting  the  service  of  notices  and  other  papers  in  actions  ; 
that  is,  by  depositing  the  notice,  as  provided  in  section  797,  in 
the  post-office,  addressed  to  the  absent  assignor  at  his  last 
known  place  of  residence,  giving  double  the  time  as  required 
by  the  next  section,  which  would  in  this  case  be  ten  days. 
It  is  true  that  such  a  service  is  a  mere  formality,  but  when  the 
party  to  be  served  has  left  the  state  and  his  whereabouts  are 
unknown,  it  is  all  that  the  circumstances  of  the  case  will 
admit  of. 

As  the  statute  requires  that  notice  of  the  motion  shall  be 
given,  and  has  not  in  a  case  like  this  provided  how  it  is  to  be 
served,  all  that  the  court  can  do  in  compliance  with  the 
statute  is  to  direct  the  kind  of  notice  to  be  given,  even  though 
it  be  but  a  mere  formality ;  for  it  is  very  plain  that  the  statute 
did  not  intend  that  creditors  should  be  deprived  of  the  right 
which  it  gives  them,  to  have  an  assignee  removed  who  has 
misconducted  himself  or  is  incompetent,  because  notice  cannot 
be  brought  home  to  the  knowledge  of  an  assignor  who  has 
left  the  state  and  whose  place  of  abode  could  not  be  ascertained 
after  diligent  inquiry. 
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SUPREME  COURT. 

Maby  I.  Timerson  agt.  Chajklks  W.  Timbrsox. 

Divorce— Adultery —  Uomylaint— Demurrer— When  condonation  of  ad«f- 
tery  by  eubeeguent  cohabitation  with  knowledge  not  a  bar  to  an  after-brought 
action  for  divorce  for  euch  adultery. 

Condonation  of  adultery  by  subsequent  cohabitation  with  knowledge  does 
not  bar  an  after-brought  action  for  divorce  predicated  on  such  adultery, 
where  the  condonation  is  upon  the  promise  by  the  guilty  party  (the  hus- 
band) that  he  would  in  all  things  thereafter  treat  his  wife  kindly  and  in 
a  proper  manner,  and  would  be  in  all  things  a  good  and  affectionate 
husband  to  her,  when  such  promise  has  been  violated 

Cayuga  Special  Term,  July,  1884. 

Demurrer  to  complaint  for  divorce  on  the  ground  of 
adultery. 

L.  E.  Women,  for  defendant. 

F.  D.  Wright,  for  plaintiff. 

Angle,  J.  —  The  question  on  this  demurrer  is  whether 
condonation  of  adultery  by  subsequent  cohabitation  with 
knowledge  bars  an  after-brought  action  for  divorce  predicated 
on  such  adultery,  where  the  condonation  is  upon  the  promise 
by  the  guilty  party  (the  husband)  that  he  would  in  all  things 
thereafter  treat  his  wife  kindly  and  in  a  proper  manner,  and 
would  be  in  all  things  a  good  and  affectionate  husband  to  her, 
and  which  promise  he  has  violated. 

The  Code  of  Civil  Procedure  {see.  1758)  declares  that  the 
plaintiff  is  not  entitled  to  a  divorce,  although  the  adultery  be 
established,  where  the  offense  charged  has  been  forgiven  by 
the  plaintiff,  and  that  the  forgiveness  may  be  proved,  either 
affirmatively  or  by  voluntary  cohabitation  of  the  parties  with 
knowledge  of  the  fact.  The  language  of  the  Revised  Stat- 
utes (2  JR.  &,  145,  sec.  145,  sub.  2)  is  that  the  court  may 
deny  a  divorce  in  such  case.     Counsel  have  cited  and  exam- 


HOWARD'S  PRACTICE  REPORTS.  S97 

Timerson  agt.  Timerson. 

ined  maDv  authorities  as  to  whether  condonation,  evidenced 
by  cohabitation  with  knowledge,  is,  by  legal  inference,  condi- 
tioned npon  subsequent  kind  and  proper  treatment.  The 
argument  in  favor  of  such  an  implied  condition  is  stated  by 
chief  justice  Savage  in  Johnson  agt.  Johnson  (14  Wend.,  642, 
643,  644),  while  the  argument  opposed  is  set  forth  in  the 
opinion  of  senator  Tracy  in  the  same  case  {pages  646,  647). 
A  majority  of  the  court  of  errors  agreed  with  the  chief  jus- 
tice. This  case  of  Johnson  agt.  Johnson  has  been  subject  to 
some  criticism,  the  above  question  having  been  decided  by 
but  one  majority  for  the  reversal  of  the  decision  of  the  chan- 
cellor, but  it  is  a  binding  authority,  I  think.  The  case  of 
King  agt.  Baldwin  (17  Johns.,  384)  was  also  a  case  where  the 
decision  of  the  chancellor  had  been  reversed  by  a  majority  of 
one.  Afterwards  there  were  dicta  condemning  the  rule  in 
King  agt.  Baldwin,  and  the  question  of  its  authority  came 
before  the  court  of  appeals  in  Remsen  agt.  Beekman  (25  N. 
T.j  552),  and  the  two  judges  (Wright  and  Gould)  writing 
opinions  (pages  556,  56 IX  regard  King  agt.  Baldwin  as 
authority  settling  the  rule  involved  in  the  case. 

The  present  case  however  involves  another  question  than 
Johnson  agt.  Johnson .  There  the  question  was  whether  the  law 
raised  a  certain  implication ;  here  the  complaint  avers  the  exist- 
ence of  the  fact  which  was  in  Johnson  agt.  Johnson  sought  to 
be  implied,  viz.,  that  the  husband  actually  promised  the  wife, 
as  part  of  the  agreement,  that  he  would  thereafter  treat  her 
kindly  and  in  a  proper  manner.  The  law  is  lenient  towards 
the  wife  in  regard  to  condonation  by  cohabitation  (Harnett 
agt.  Harnett,  55  Icnoa,  48). 

My  conclusion  is  that  the  violation  by  the  defendant  of  the 
conditions  of  the  condonation  revives  the  wife's  right  of 
action  for  his  previous  adultery,  or  rather  that  the  alleged 
condonation  is  not  a  bar  to  such  action. 

Judgment  ordered  for  plaintiff  on  demurrer  to  complaint, 
with  leave  to  defendant  to  answer  on  payment  of  costs  of 
demurrer. 
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SUPREME  COURT. 
Pobtbb  Q.  Dennison  agt.  William  F.  Taylor. 

Deed —  Conveyance — Reservation —  One  who  parte  absolutely  with  the  title 
to  land  to  another  cannot  reserve  to  himself  the  right  to  Us  purchase-money 
when  subsequently  sold. 

He  who  conveys  the  absolute  fee  of  real  estate  to  another  cannot  retain 
the  right  to  the  purchase-price  when  subsequently  sold.  There  is  a 
distinction  between  the  occupancy  of  one's  property  which  must  be 
temporary,  unless  the  title  of  the  owner  is  acquired,  and  one  which  is 
known  to  be  permanent  because  the  right  to  maintain  it  exists;  and  he 
who  parts  absolutely  with  the  title  to  land  to  another  cannot  reserve  to 
himself  the  right  to  its  purchase-money  where  subsequently  sold,  because 
such  a  reservation  would  be  inconsistent  with  the  grant 

The  defendant  who  was  the  owner  in  fee  of  a  farm  of  land  through  which 
a  railroad  passed,  and  also  of  that  part  thereof  which  such  railroad 
occupied  and  upon  which  it  was  constructed,  which  ownership  was 
derived  by  and  through  a  warranty  deed  to  him  from  the  assignor  of 
the  plaintiff,  recovered  from  such  railroad  or  its  receiver  the  sum  of 
$1,000  as  a  compensation  for  the  fee  of  the  land  which  the  road  occupied, 
and  for  the  depreciation  in  value  of  the  entire  farm  by  reason  of  Mich 
title  being  acquired  to  the  strip  occupied  by  the  railroad: 

Held,  that  the  defendant's  right  to  such  damages  was  perfect  through  the 
deed  from  the  plaintiff's  assignor,  which  the  reservation  therein  contained 
in  favor  of  the  grantor  did  not  and  could  not  reserve  to  such  grantor, 
because  such  a  reservation  would  be  inconsistent  with  and  repugnant  to 
the  deed  and  the  estate  in  fee  which  it  conveyed  to  the  defendant;  and  as 
the  defendant  recovered  such  damages  for  himself  and  not  for  the  plain- 
tiff, the  latter  cannot  maintain  this  action  which  rests  upon  the  theory 
that  the  moneys  paid  to  the  defendant  therefor  were  received  to  and 
for  the  use  of  the  plaintiff. 

liensselaer  Circuit,  January,  1884. 

R.  H.  McCleUan  and  E.  Z.  Fursman,  for  plaintiff. 

Mr.  Foster,  for  defendants. 

Weutbrook,  J.  —  In  this  cause,  which  was  tried  before  the 
court  without  a  jury  at  the  Rensselaer  circuit  in  January, 
1884,  the  plaintiff  claimed  to  recover  for  certain   moneys 
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received  by  the  defendant  under  the  following  circumstances : 
On  the  13th  day  of  January,  1873,  by  deed  bearing  date  on 
that  day,  one  George  T.  Dennison  and  wife  conveyed  to  the 
defendant  a  farm  situate  in  the  town  of  Berlin,  Rensselaer 
county  and  state  of  New  York.  At  the  time  of  such  con- 
veyance a  strip  of  land  about  four  rods  in  width  and  running 
across  the  premises  conveyed  was  in  possession  of  the 
Lebanon  Springs  Railroad  Company,  but  to  it  the  company 
had  acquired  no  title,  and  the  fee  thereof  passed  to  the 
defendant  Taylor  by  the  deed  from  Dennison  just  mentioned. 
The  deed  to  Taylor  contained  this  clause  :  "  There  is  reserved 
all  the  damages  sustained  in  consequence  of  railroad  crossing 
lands  herewith  conveyed." 

In  1881,  in  a  proceeding  instituted  by  him  for  that  pur- 
pose against  the  receiver  of  the  Lebanon  Springs  Railroad, 
there  was  awarded  to  the  defendant  the  sum  of  $1,000  for 
the  land  occupied  by  it,  and  the  depreciation  in  value  of  the 
farm  by  the  railroad  crossing  through  it,  upon  his  executing 
and  delivering  to  the  receiver  a  conveyance  in  fee  of  the 
premises  occupied  by  the  railroad.  The  defendant  executed 
such  conveyance  and  received  the  $1,000  from  the  receiver. 
The  plaintiff,  who  is  the  assignee  of  George  T.  Dennison, 
the  defendant's  grantor,  demanded  from  the  defendant  the 
sum  of  $1,000  paid  by  the  receiver  of  the  Lebanon  Springs 
Railroad,  and  on  the  refusal  of  the  defendant  to  pay  brought 
this  action  to  recover  the  same. 

The  claim  of  the  plaintiff  is  founded  upon  the  clause  in 
the  deed  to  the  defendant  hereinbefore  given,  which  "  reserved 
all  the  damages  sustained  in  consequence  of  railroad  crossing 
lands  conveyed,"  and  upon  the  construction  to  be  given  to 
such  clause  and  the  validity  thereof  the  action  depends. 

The  argument  of  the  plaintiff  is  in  brief  this :  at  the  time 
of  the  conveyance  to  the  defendant  the  damages  were  com- 
plete. The  railroad  was  then  in  possession  of  the  strip  of 
land  through  the  farm,  and  the  damage  done  to  such  farm  by 
depriving  the  owner  of  a  part  of  his  property,  and  the  depre- 
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ciation  in  value  of  the  remainder  by  reason  of  the  occupation 
of  the  strip  for  railroad  purposes  had  then  been  sustained, 
and  because  then  existing  they  were  reserved  by  the  deed  to 
the  defendant's  grantor. 

If  the  premise  that  all  the  damages  existed  at  the  time 
of  the  conveyance  was  true,  and  if  the  grantor  of  the  fee  of 
real  estate  could  legally  reserve  to  himself  the  purchase-price 
thereof  when  subsequently  sold  by  his  grantee,  it  would  be 
difficult  to  resist  the  conclusion.  The  premise,  however,  is 
not  true,  and  he  who  conveys  the  absolute  fee  of  real  estate 
to  another  cannot  retain  the  right  to  its  purchase-price  when 
subsequently  6old.  The  premise  ignores  the  distinction 
between  an  occupancy  of  one's  property,  which  must  be  tem- 
porary unless  the  title  of  the  owner  is  acquired,  and  one  which 
is  known  to  be  permanent,  because  the  right  to  maintain  it 
exists  ;  and  he  who  parts  absolutely  with  the  title  to  land  to 
another  cannot  reserve  to  himself  the  right  to  itb  purchase- 
money  when  subsequently  sold,  because  such  a  reservation 
would  be  inconsistent  with  the  grant  (De  Peyster&gt*  Michael, 
6  N.  Y.y  467,  492,  493,  494,  cfeo).  At  the  time  of  the  con- 
veyance to  the  defendant  the  damage  to  the  farm  by  the 
extinguishment  of  the  owner's  title  in  a  part  thereof  had  not 
been  sustained,  and  the  right  to  permanently  occupy  such 
part  as  owner  for  the  purpose  of  a  railroad  to  the  depreciation 
in  value  of  the  remainder  had  not  been  acquired.  The  Tail- 
road  was  then  in  possession  of  a  part  of  the  land,  either  as  a 
squatter  or  by  permission  of  the  owner  for  a  limited  time. 
Such  occupation,  while  it  lasted,  of  course  damaged  the  owner 
by  depriving  him  of  the  enjoyment  of  a  part  of  his  property 
and  subjecting  him  to  the  annoyance  and  inconvenience  of  a 
railroad  track  across  his  farm,  but  damage  to  a  farm  caused  by 
an  occupancy  of  a  part,  capable  of  being  soon  ended  and  term- 
mated,  is  quite  another  and  different  thing  from  an  occu- 
pancy founded  upon  actual  title  to  the  land  occupied,  which 
permanently  deprives  an  individual  of  a  part  of  his  farm,  and 
permanently  subjects  him  to  the  annoyance  and  inconvenience 
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of  a  railroad  operated  through  its  center.  In  other  words, 
a  right  of  occupancy  for  a  short  period  of  time,  or  an  occu 
pancy  which  is  a  trespass,  and  therefore  capable  of  a  speedy 
determination,  depreciates  the  value  of  the  entire  farm  much 
less  than  one  which  is  permanent,  because  founded  on  an 
acquired  right.  The  damages  which  had  been  "  sustained  "  by 
an  occupancy  founded  upon  either  a  temporary  right  derived 
from  the  owner,  or  upon  no  right,  but  in  either  case  soon 
determinable,  were  those  which  existed  at  the  time  of  the  con- 
veyance to  the  defendant ;  but  a  right  as  owner  to  occupy  had 
not  been  acquired  by  the  railroad,  and  the  damage  to  the 
owner  by  the  extinguishment  of  his  title  to  a  part  of  his 
farm,  which  injures,  bbth  by  permanently  depriving  him  of 
the  enjoyment  and  use  of  the  property  taken  and  the  incon- 
venience to  the  farm  as  a  whole  in  future  years,  had  not  yet 
been  "  sustained."  Under  such  circumstances  the  conveyance 
is  made  to  the  defendant  of  the  fee  of  the  whole  farm, 
including  that  occupied  by  the  railroad.  Can  it  be  reasonably 
or  even  plausibly  argued  that  the  grantor  intended  otherwise 
than  he  did  ?  That  when  he  conveyed  to  the  defendant  a 
strip  of  land  in  the  possession  of  a  railroad  company,  war- 
ranting that  the  deed  of  conveyance  gave  the  defendant  a 
good  title  in  fee  thereto,  he  intended  to  reserve  to  himself  the 
purchase-price  of  such  land  if  the  railroad  company  subse- 
quently acquired  it  ?  To  these  questions  the  answer,  it  seems 
to  me,  is  plain.  The  clause  in  the  deed  reserved  to  the  grantor 
the  damages  which  had  been  "  sustained  "  when  the  deed  was 
made,  and  not  th^se  which  would  he  "sustained"  by  the 
extinguishment  of  the  owner's  title,  which  could  only  have 
their  being  when  such  right  was  acquired.  Nay,  the  fact 
that  Dennison  conveyed  the  fee  of  the  land  occupied  by  the 
railroad  to  the  defendant  forbids  the  construction  of  the  res- 
ervation claimed  by  the  plaintiff.  The  absolute  ownership  of 
property  involves  the  right  to  its  purchase-price  when 
sold,  and  the  reservation  of  the  purchase-price,  or  any  part 
thereof,  to  the  grantor  upon  a  subsequent  sale  by  the  grantee, 
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would  be,  as  has  been  before  stated,  void  (De  Peyster  agt. 
Michael,  5  IT.  Z.,  467,  492,  49a,  494,  <fc?.,  before  cited).  The 
clause  in  the  deed  upon  which  the  present  action  is  based 
must,  therefore,  receive  some  other  interpretation  than  one 
which  withholds  from  the  purchaser  of  the  fee  of  land  one 
of  its  most  legitimate  fruits — the  right  to  dispose  of  it  to 
some  other  person  and  to  receive  its  purchase-price. 

What  is  evident  from  the  language  of  the  deed  is  made 
still  more  apparent  by  the  conduct  of  the  parties  when  the 
deed  to  the  defendant  was  given.  His  grantor  at  first  pro- 
posed to  retain  the  title  to  the  land  occupied  by  the  railroad, 
but  the  defendant  refused  to  accept  the  conveyance  if  that 
exception  was  made.  The  conveyance  was  finally  drawn  in 
the  form  it  now  is,  and  was  accepted.  If  the  value  of  the 
title,  or  rather  if  the  right  to  receive  compensation  for  the 
land  when  the  same  should  be  conveyed  or  sold,  was  intended 
to  be  reserved,  there  was  still  only  one  way  of  accomplishing 
it,  and  that  was  to  except  the  land  from  the  conveyance  and 
retain  its  ownership.  When  a  conveyance  in  that  form  was 
refused,  and  one  required  and  given  which  passed  the  fee  of 
the  whole  property,  whatever  else  was  intended  by  the  reser- 
vation, it  is  reasonably  clear  that  it  could  not  have  been  its 
intention  to  reserve  to  the  grantor  and  seller  its  purchase-price 
at  a  future  sale,  or  if  that  was  intended  the  intention  was 
defeated  by  the  conveyance  of  the  fee,  with  which  such 
intention  was  utterly  inconsistent.  It  could,  therefore,  have 
only  one  legal  meaning,  and  that  is  plainly  embodied  in  the 
reservation  itself  —  "the  damages  sustained;"  i.  e.%  those 
already  suffered,  and  not  those  to  be  "  sustained  "  or  suffered 
by  the  acquisition  of  actual  title,  were  those  reserved,  and  no 
other. 

For  the  reasons  which  have  been  given  the  defendant  is 
entitled  to  judgment  with  costs.  It  is  not  6een  that  the 
defendant  has  recovered  from  the  railroad  or  its  receiver  any 
damages  which  belonged  to  the  plaintiff.  The  execution  of 
the  conveyance  by  the  defendant  to  the  railroad  of  the  laud 
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occupied  by  it  shows  the  ground  of  his  recovery.  He  received 
$1,000  for  the  value  of  the  land  of  which  he  was  the  absolute 
owner  in  fee  and  for  the  depreciation  in  value  of  the  rest  of 
his  farm  caused  by  the  right  then  first  acquired  by  the  railroad 
to  permanently  occupy  the  same.  These  are  the  only  items  of 
damages  for  which  the  defendant  recovered  and  neither  of 
those  were  reserved  or  could  be  reserved  in  favor  of  a  grantor 
who  conveys  the  absolute  fee  of  real  estate  to  another.  If  in 
the  making  up  of  the  judgment  which  the  defendant  recovered 
any  item  of  damage  reserved  by  the  deed  to  him  in  -  his 
grantor  was  recovered  for,  though  none  is  seen,  that  must 
present  a  question  between  the  plaintiff  and  the  railroad. 
The  defendant  could  only  recover  for  that  which  belonged 
to  himself.  His  deed  was  on  record.  With  its  contents  the 
railroad  and  its  receiver  are  presumed  to  have  been  familiar. 
If  the  defendant  has  recovered  for  anything  to  which  he  had 
no  title  the  plaintiff  is  not  damaged,  for  his  own  action  is  still 
perfect  and  it  was  folly  for  the  railroad  to  submit  to  a  wrong 
recovery.  Indeed  the  argument  just  presented  is  applicable 
to  the  entire  claim  of  the  plaintiff.  The  defendants  sued  and 
recovered  for  damages  and  injuries  sustained  by  himself. 
He  did  not  sue  or  profess  to  sue  for  the  benefit  of  the  plaintiff 
or  any  other  person  but  for  his  own.  His  rights  and  those  of 
the  plaintiff  were  open  and  of  record.  The  recovery  was  for  that 
which  was  adjudged  to  be  his  The  recovery  may  be  wrong, 
but  that  is  a  question  between  him  and  the  party  from  whom 
it  was  recovered.  The  money  he  received  was  for  his  own 
use  and  not  for  the  use  of  the  plaintiff.  If  the  defendant  had 
no  right  to  the  money  because  the  damage  for  which  it  was 
awarded  belonged  not  to  him,  but  to  the  plaintiff,  the  latter 
has  a  remedy  by  seeking  his  rights  from  those  who  did  him 
the  injury.  The  damages  "  sustained "  when  the  deed  was 
given  to  the  defendant,  and  all  that  such  deed  could  legally 
reserve  to  him  are  still  his  due  from  the  party  causing  them. 
The  record  is  his  protection.  An  unauthorized  payment  to 
another  of  what  is  due  to  him  is  no  defense  to  his  claim,  his 
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cause  of  action,  if  any  exists,  is  still  perfect  and  without  any 
flaw  caused  by  the  recovery  of  the  defendant  {Patrick  agt. 
Metcalfe,  37  iT.  F.,  332;  Butterwarth  agt.  Gould,  41  i\T. 
F.,  451).  To  the  money  received  by  the  defendant  the 
plaintiff  has  no  title.  The  former  collected  it  as  his  own,  and 
if  the  ground  upon  which  the  plaintiff  rests  his  present 
action  that  the  damages  for  which  the  defendant  obtained  his 
recovery  belonged  to  himself  and  not  to  the  defendant,  as 
shown  by  the  recorded  deed  under  which  the  defendant 
claimed,  is  sound,  the  defendant  has  done  him  no  injury  for 
he  may  still  enforce  the  rights  which  he  reserved  for  his  own 
benefit,  and  which  no  payment  to  another  could  bar. 

In  conclusion,  the  case  may  thus  be  summarily  presented. 
The  defendant  who  was  the  owner  in  fee  of  a  farm  of  land 
through  which  a  railroad  passed  and  also  of  that  part  thereof 
which  such  railroad  occupied  and  upon  which  it  was  con- 
structed, which  ownership  was  derived  by  and  through  a 
warranty  deed  to  him  from  the  assignor  of  the  plaintiff, 
recovered  from  such  railroad  or  its  receiver  the  sum  of 
$1,000  as  a  compensation  for  the  fee  of  the  land  which  the 
road  occupied,  and  for  the  depreciation  in  value  of  the  entire 
farm  by  reason  of  such  title  being  acquired  to  the  strip 
occupied  by  the  railroad.  The  defendant's  right  to  such 
damages  was  perfect  through  the  deed  from  the  plaintiff's 
assignor,  which  the  reservation  therein  contained  in  favor  of 
the  grantor  did  not  and  could  not  reserve  to  such  grantor, 
because  such  a  reservation  would  be  inconsistent  with  and 
repugnant  to  the  deed  and  the  estate  in  fee  which  it  conveyed 
to  the  defendant;  and  as  the  defendant  recovered  such 
damages  for  himself  and  not  for  the  plaintiff,  the  latter  cannot 
maintain  this  action  which  rests  upon  the  theory  that  the 
moneys  paid  to  the  defendant  therefor  were  received  to  and 
for  the  use  of  the  plaintiff. 
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Attention  Li  called  to  the  four  additional  heading!  "Codb  or  Ciyil  PBOOBDun," 
"Code  of  Criminal  Procedure,"  "Codb  of  Procsdurb"  and  "Praii  Codb/1  under 
which  (for  the  convenience  of  the  reader)  will  be  found  collated  decisions  bearing  open 
the  various  provisions  of  the  Codes. 


ABATEMENT  AND    REVIVAL. 

1.  A  cause  of  action  to  recover  the 
penalties  imposed  by  sections  12 
and  15  of  the  general  manufactur- 
ing law  does  not  abate  on  the 
death  of  a  sole  plaintiff  (although 
otherwise  on  the  death  of  a  sole 
defendant),  but  may  be  revived 
and  continued  by  and  in  the  name 
of  the  personal  representatives  of 
the  deceased  plaintiff.  (BonneU 
agt.  &ri$toold,  ante,  451.) 

2.  Survival  of  action  for  slander 
brought  by  partners — when  the 
action  does  not  abate  by  reason  of 
the  death  of  one  of  the  partners. 
(See  Shale  agt.  Sohantz,  35  Hun, 
622.) 

8.  The  cause  of  action,  given  by  the 
statute  {chap.  450,  Laws  of  J847; 
Code  of  Civti  Pro.,  tec.  19<>2)  to  the 
representatives  of  a  decedent, 
whose  death  was  caused  by  the 
negligence  of  another,  abates  upon 
the  death  of  the  wrong-doer,  and 
an  action  cannot  be  maintained 
against  his  representatives.  (Hege- 
neh  agt.  Keddit,  99  K  Y.,  258.) 

4.  The  history  of  the  statutory  modi- 
fications in  this  state  of  the  rule 
of  the  common  law  as  to  the  sur- 
vivability of  actions  given,  and 
the  authorities  upon  tine  subject 
collated.     {Id.) 


5.  An  action  under  civil  damage  act 
abates  on  the  death  o?  defendant 
and  cannot  be  revived  against 
his  personal  representatives.  {See 
Moriorty  agt.  Bartiett,  99  If.  Y.t 
651.) 

ABDUCTION. 

J.  It  is  not  necessary,  to  constitute 
the  crime  of  abduction,  as  de- 
fined by  subdivision  I  of  section 
283  of  the  Penal  Code,  that  the 
accused  should  in  any  case  use 
any  force  or  practice  any  fraud  or 
deception,  and  it  is  sufficient 
within  the  statute  if  the  female  is 
induced  by  his  request,  advice  or 
persuasion  to  go  from  the  place 
where  the  accused  met  and  ap- 
proached such  female  with  the 
request  and  solicitation  for  her  to 
accompany  him,  or  meet  him  at 
some  other  place  indicated  by  the 
accused,  with  the  intent  and  pur- 
pose there  to  accomplish  the  act. 
of  her  defilement.  (The  People 
agt.  Seeley,  ante,  105.) 

2.  The  offense  may  be  accomplished 
without  an  actual  manual  cap- 
ture of  the  female,  nor  is  it  neces- 
sary that  she  should  be  taken 
against  her  will,  nor  is  it  neces- 
sary that  the  girl  should  be  taken 
from  her  parents  or  other  custo- 
dian of  her  person.     {Id.) 
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ACTION. 

1.  An  action  may  be  brought  by 
one  of  the  next  of  kin  of  a  de- 
ceased person  "on  behalf  of 
herself,  and  also  for  the  benefit  of 
all  the  heirs-at-law  and  next  of  kin 
of  the  said  deceased,  who  will 
come  in  and  contribute  to  the  ex- 
penses/1 against  the  personal  rep- 
resentatives of  the  testator,  to 
procure  an  adjudication  upon  the 
validity  of  his  will,  and  to  have  a 
trust  declared  and  established  in 
favor  of  said  heirs  at -law  and 
next  of  kin  as  against  the  admin- 
istrators with  the  will  annexed 
and  for  equitable  relief.  (Farnam 
agt.  Barnum,  ante,  396.) 

2.  One  next  of  kin  may  maintain 
an  action  of  this  character  for  the 
benefit  of  all.    (Id.) 

8.  Where  the  question  is  one  of  a 
common  or  general  interest  of 
many  persons,  or  where  the  per- 
sons who  may  be  made  parties  are 
very  numerous,  it  being  imprac- 
ticable to  bring  them  all  before 
the  court,  then  one  may  sue  for 
the  benefit  of  all.  The  word 
"  many  "  is  not  used  in  section  448 
of  the  Code  of  Civil  Procedure  to 
express  the  idea  of  very  numerous 
persons.  There  are  two  classes 
named,  where  one  may  sue  for  all. 
One  is,  where  many  persons  have 
a  common  interest  and  another 
where  the  parties  are  so  numerous 
that  it  is  impracticable  to  bring 
them  all  before  the  court.  While 
the  word  "many"  as  here  used, 
contemplates  more  than  one,  it 
does  not  necessarily  very  numerous 
persons,  while  the  word  "many " 
as  ordinarily  used  is  synonymous 
in  meaning'with  "  numerous."  As 
used  in  this  section,  in  connec- 
tion with  the  words  "  common  or 
general  interest  of  the  persons,"  it 
means  a  limited  number.  It  is 
the  character  of  the  interest  which 
controls  rather  than  the  number 
of  persons.  The  third  class  men- 
tioned "very  numerous,"  one  is 
allowed  to  sue  for  all,  as  a  matter 


of  convenience  in  the  administra- 
tion of  justice  by  the  court.    (Id.) 

4.  Actions  against  administrators, 
as  well  as  actions  against  assignees 
for  the  benefit  of  creditors, brought 
to  set  aside  an  assignment,  are  ex- 
ceptions to  the  rule  that  all  parties 
having  an  equitable  interest 
named  by  the  decree,  are  neces- 
sary parties  thereto.     (Id.) 

5.  On  a  demurrer  to  a  complaint 
the  test  of  the  unity  of  interest 
intended  by  the  448th  section,  is 
that  the  joint  connection  with  or 
relation  to  the  subject-matter, 
which  by  the  established  practice 
of  the  common  law  courts  will 
preclude  a  separate  action.    (Id.) 

6.  The  provisions  of  the  constitu- 
tion and  by-laws  of  a  benevolent 
society  providing  for  the  payment 
of  sick  or  death  benefits  are  io 
the  nature  of  a  contract,  and  the 
plaintiff  must  allege  and  prove  a 
breach  of  said  provisions  before 
he  can  maintain  an  action.  The 
question  whether  the  action 
should  be  brought  against  the 
subordinate  or  grand  lodge,  con- 
sidered. (Eherle  agt  Kauffeld, 
ante,  488.) 

7.  Where  a  will  presents  upon  its 
face  questions  of  complication, 
uncertainty  and  difficulty,  an  ex- 
ecutor may  institute  and  maintain 
an  action  for  the  purpose  of  ob- 
taining a  judicial  construction 
thereof,  and  for  direction  to  him 
as  to  the  manner  in  which  he 
should  discharge  his  duties  in  ex- 
ecuting the  will  as  such  executor. 
(Bigart  agt.  Jones,  ante,  491.) 

8.  Corporation  —  action  by  a  stock- 
holder against  the  corporation  and 
directors,  to  restrain  waste  of  its 
property  —  when  a  demand  upon 
the  corporation  to  bring  the  action 
need  not  be  made.  (See  Currier 
agt. If.  F.,  W.  8.  andB.  JL  0>.,35 
Sun,  855.) 

9.  Statute  of  limitation  —  when  an 
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action  will  be  treated  as  one  to 
recover  damages  for  personal  in- 
jury resulting  from  negligence-- 
Code  of  Civil  Procedure,  section 
383,  subdivision  5.  (See  Webber 
act.  Herkimer  and  Mohawk  Street 
R  22.  <&.,  85  Hun,  44.) 

10.  Against  a  non-resident  —  when  a 
defendant  answering  generally 
does  not  subject  himself  to  the 
jurisdiction  of  the  court.  (See 
Hamburger  agt.  Baker,  35  Hun, 
455.) 

11.  This  action  was  brought  by  the 
plaintiff  upon  a  promissory  note 
made  by  the  defendant  to  the 
order  of  and  indorsed  by  one 
Terhune.  The  plaintiff  was  in- 
corporated by  a  special  act  of  the 
legislature  of  New  Jersey.  In 
1877,  on  the  petition  of  a  stock- 
holder and  creditor,  a  receiver  of 
its  property  was  appointed,  under 
a  statute  of  that  state  which  de- 
clares that  when  any  corporation 
shall  be  dissolved  the  chancellor 
may  appoint  a  receiver  to  take 
charge  of  the  estate  and  effects  of 
the  corporation,  and  collect  its 
debts  and  property  due  and  be- 
longing to  it,  with  power  to  pros- 
ecute and  defend,  in  the  name  of 
the  corporation  or  otherwise,  all 
such  suits  as  may  be  necessary 
and  proper  for  that  purpose: 

Held,  that  the  complaint  was 
properly  dismissed  upon  the 
ground  that  the  action  was  not 
prosecuted  by  the  receiver,  the 
real  party  in  interest,  as  required 
by  section  440  of  the  Code  of 
Civil  Procedure.  (Merchants'  Loan 
and  Iruei  Co.  agt.  Olair,  36  Hun, 
862.) 

12.  That  the  New  Jersey  statute, 
authorizing  the  receiver  to  bring 
an  action  in  the  name  of  the  cor- 
poration, had  no  extra-territorial 
force.     (Id.) 

13.  Right  of  an  assignee  of  a  foreign 
judgment  to  sue  thereon  in  this 
state  —  when  a  stay  granted  in  a 
foreign  country  is  operative  here. 


(See  Nazro  agt.  McGaXmont  OH  Cb., 
36  Hun,  296.) 

14.  For  money  had  and  received— 
when  it  lies  against  a  town  for 
money  collected  on  an  invalid 
assessment.  (See  Day  agt.  Town 
of  New  Lots,  86  Hun%  263.) 


ADDITIONAL  ALLOWANCE. 

1.  In  an  action  by  a  vendor  to  fore- 
close a  land  contract,  in  which  the 
plaintiff  recovers,  he  is  not  entitled 
to  the  additional  allowance  pro- 
vided by  section  3252  of  the  Code 
of  Civil  Procedure.  (Burkhart 
agt.  Babcoek,  ante,  512.) 


AFFIDAVIT. 

1.  It  is  not  necessary  to  state  in  the 
affidavit  to  obtain  order  for  exami- 
nation of  a  judgment  debtor,  in 
proceedings  supplementary  to  ex- 
ecution, that  the  city  court  of  New 
York  is  a  court  of  record,  that  no 
previous  application  for  an  order 
to  examine  judgment  debtor  has 
been  made  in  the  action  or  that 
the  judgment  was  rendered  upon 
the  judgment  debtor's  appearance 
or  personal  service  of  the  summons 
upon  him.  (Sayer  agt.  MacDonald, 
ante,  119.) 

See  Attachment. 

Doctor  agt.  Schnepp,  ante,  52 


AMENDMENT 

1.  The  court  may  on  the  trial  allow 
the  pleadings  to  be  amended  by 
striking  out  the  words  "and  son 
in  the  title  of  the  action  and  in- 
serting in  place  thereof  the  name 
of  the  son.  (Bannerman  agt. 
Quackenbush  et  at.,  ante,  293.) 

2.  The  defendants  were  sued  as  ex- 
ecutors, and  the  complaint  alleged 
and  the  answer  admitted  that  they 
held  the  securities  in  their  repre- 
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tentative  capacity.  After  the  trial 
the  complaint  was  amended,  upon 
the  plaintiff '8  motion,  so  as  to 
make  the  action  one  against  the 
defendants  individually,  and  a 
judgment  against  them  as  indi- 
viduals was  entered:  Held,  that 
the  court  erred  in  allowing  the 
amendment  to  be  made.  (Van 
Colt  agt. Prentice,  35  Hun,  317.) 

3.  Execution  against  the  person  — 
irregularities  in  the  recital— when 
amendable — stipulation  not  to  sue 
for  false  arrest  —  power  of  the 
courts  to  compel  a  party  to  make 
it  —  Code  of  Civil  Procedure, 
sees.  723,  137'2,  1489.  (See  Walter 
agt.  Isaacs,  36  Hun,  233.) 

4.  Service  of  summons  by  publica- 
tion—  when  the  order  directing 
it  may  be  subsequently  amended. 
(See  Coffin  agt.  Lester,  30  Hun, 
347.) 

5.  It  is  within  the  power  and  discre- 
tion of  a  referee,  on  trial  of  an  ac 
tion,  to  allow  an  amendment  of 
the  complaint,  which  does  not  af- 
fect the  issue  upon  determination 
of  which  plaintiff's  right  to  relief 
depends,  or  which  does  not  bring 
in  a  new  cause  of  action  ;  and  his 
decision  thereon  is  not  reviewable 
here.  (Price  agt.  Brov>nt  98  N. 
Y.,  388.) 


ANSWER 

1.  A  denial  in  an  answer  "  on  in- 
formation and  belief  of  all  the 
allegations  in  the  complaint  con- 
tained not  hereinbefore  admitted 
or  denied  and  not  containing  the 
allegation  that  the  defendant  had 
not  sufficient  knowledge  or  infor- 
mation to  form  a  belief  as  to  the 
other  statements  in  the  complaint, 
and  for  that  reason  he  denied  them, 
does  not  put  in  issue  a  material 
allegation  of  the  complaint,  and  all 
such  allegations  will  be  taken  as 
admitted.  (Schroeder&gt.  Wanzor, 
ante,  13.) 


APPEAL. 

1.  A  stay  of  proceedings  should  not 
be  vacated  pending  appeal  when 
such  an  appeal  presents  reasona- 
ble questions  for  review.  (Matter 
of  Caee  agt.  Campbell,  ants,  85.) 

3.  The  court  of  appeals  will  enter- 
tain a  motion  to  dismiss  an  appeal 
for  which  there  is  no  foundation, 
without  waiting  until  the  case  is 
reached  in  its  regular  order  on  the 
calendar.  (Stoughton  agt.  Ltwti, 
ante,  331.) 

3.  A  plaintiff  is  not  precluded  from 
making  a  motion  to  dismiss  an 
appeal  taken  by  a  defendant,  be- 
cause he  (the  plaintiff)  has  noticed 
the  case  for  argument  and  placed 
it  upon  the  calendar.  He  waives 
nothing  by  so  doing.  It  is  still 
optional  with  him  to  wait  until 
the  case  is  reached  on  the  calen- 
dar, or  to  make  his  motion  to 
dismiss  on  the  ground  that  the 
appeal  is  unauthorized.     (Id.) 

4.  Where,  in  an  action  to  foreclose 
a  mortgage,  a  complaint  contain- 
ing all  the  requisite  allegations  has 
been  served  upon  defendant,  who 
afterwards  obtained  a  stipulation 
from  plaintiff's  attorney  for  fur- 
ther time  to  answer,  agieeing  not 
to  put  in  any  answer  and  not  to 
ask  any  further  extension  of  time. 
On  the  last  day  defendant  served 
a  demurrer  which  was,  on  motion, 
overruled  and  stricken  out,  and 
plaintiff  proceeded  as  if  no  de- 
murrer or  answer  had  been  inter- 
posed and  obtained  bis  judgment 
by  default.  The  defendant  ap- 
pealed to  the  general  term,  where 
it  was  affirmed,  and  from  the 
affirmance  defendant  appeals  t» 
this  court: 

Held,  that,  the  demurrer  having 
been  overruled,  the  judgment 
went  by  default  in  the  same  man- 
ner as  if  no  demurrer  had  been 
served,  and  no  appeal  is  allowed 
from  a  judgment  entered  by  de- 
fault. The  order  overruling  the 
demurrer   noi   having   been   ap- 


HOWARD'S  PRACTICE  REPORTO. 


6t» 


Digest. 


pealed  from  cannot  be  assailed  on 
an  appeal  merely  from  the  Judg- 
ment.    (Id.) 

5.  Review  of  a  trial  before  a  judge 
or  referee  —  unless  the  case  shows 
that  it  contains  all  the  evidence 
bearing  on  a  disputed  finding  of 
fact,  the  court  will  assume  that 
there  was  evidence  sufficient  to 
sustain  the  finding  —  under  the 
new  Code  no  exception  lies  to  a 
finding  of  fact,  unless  it  be  wholly 
unsupported  by  evidence  —  nor 
does  any  exception  lie  to  a  refusal 
to  find  a  fact  as  requested.  (See 
Porter  agt.  Smith,  35  Hun,  118.) 

6.  Additional  allowance  —  when 
the  general  term  will  not  reverse 
an  order  resting  in  the  discretion 
of  the  court  below  —  the  amount 
involved  may  be  considered  in 
passing  upon  the  application.  (See 
Gooding  agt.  Brown,  85  Hun,  153.) 

7.  Trial  by  the  court  —  findings  of 
fact  and  conclusions  of  law  must 
be  made  and  signed  —  a  trial  of 
a  contested  question  of  fact  by 
the  court  cannot  be  reviewed  un- 
less such  a  decision  be  made.  (See 
Benjamin  agt.  Allen,  85  Hun,  115.) 

8.  When  an  order  granting  or  re- 
fusing a  new  trial  in  an  equity 
case  is  appealable — when  an  error 
will  be  disregarded  —  when  the 
judgment  will  be  reversed.  (See 
Bovoen  agt.  Beeht,  85  Hun,  484.) 

9.  Will  —  the  correctness  of  the 
adjudication  admitting  it  to  pro- 
bate is  only  reviewable  on  appeal. 
(See  WeUs  agt.  Steam*,  85  Hun,  823.) 

10.  When  a  new  trial  may  be  had 
in  a  county  court  on  appeal  from 
a  justice's  judgment  —  Code  Civil 
Procedure,  section  3068.  (See 
Reynolds  agt.  Swick,  35  Hun,  278.) 

11.  Not  the  remedy  for  an  irregular 
entry  of  judgment.  (See  Robinson 
agt  Hall,  35  Hun,  214.) 

12.  Effect   of    an   order  directing 


that  a  judgment  be  marked  sus- 
pended upon  appeal.  (See  Judg- 
ment.) 

13.  Upon  the  application  of  the 
water  commissioners  of  Amster- 
dam to  acquire  title  to  land,  an 
order  was  made  at  a  special 
term  allowing  them  to  amend 
their  petition.  By  an  indepen- 
dent provision  contained  in  the 
order  ten  dollars  costs  of  the  mo- 
tion were  awarded  to  the  respond- 
ents, landowners,  who  had  re- 
sisted the  application,  not  as  a 
condition  to  the  granting  of  the 
motion,  but  absolutely.  The  land- 
owners having  accepted  the  ten 
dollars  costs  which  were  tendered 
to  them,  appealed  from  the  order: 
Held,  that  under  the  circum- 
stances of  this  case  the  land- 
owners did  not,  by  accepting  the 
costs,  waive  their  right  to  appeal. 
(Matter  of  Water  Commissioners  of 
Amsterdam,  36  Hun,  584.) 

14.  The  doctrine  of  waiver  only  ap- 
plies in  those  cases  where  the 
appellant  has  attempted  to  enforce 
the  order  in  his  favor,  or  some 
part  thereof  connected  with  or 
dependent  upon  such  other  part 
as  he  seeks  to  avoid  by  his  appeal, 
or  in  which  he  has  accepted  a 
benefit  having  such  connection  or 
dependency.    (Id.) 

15.  An  order  of  a  county  court, 
denying  a  motion  for  a  new  trial 
upon  the  ground  of  surprise  and 
newly  discovered  evidence,  is  ad- 
dressed to  the  discretion  of  that 
court,  and  is  not  reviewable  upon 
appeal  by  the  general  term  of  the 
supreme  court.  (Myer$  agt.  Riley, 
36  Hun,  20.) 

16.  The  supreme  court  has  no  power 
to  review  the  exercise  by  the 
county  court  of  a  discretionary 
power  vested  in  the  latter  court. 
(Id.) 

17.  Where  upon  an  appeal  from  a 
judgment,  entered  upon  the  ver- 
dict of  a  jury,  and  from  an  order 
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denying  a  new  trial,  it  does  not 
appear  that  the  case  contains  all 
of  the  evidence,  questions  of  fact 
or  errors  of  the  jury  cannot  be 
considered.  (Cornish  agt  Graff, 
36  Run,  160.) 

* 

18.  When  a  case  is  settled  and  filed, 
after  entry  of  judgment,  the  judge, 
referee  or  court  should  make  an 
order  directing  the  case  to  be 
annexed  to  the  judgment-roll.  (Id.) 

19.  Examination  of  a  person  having 
property  belonging  to  the  estate 
of  a  deceased  person  —  all  the 
executors  or  administrators  should 
be  parties  to  the  proceeding  — 
Code  of  Civil  Procedure,  section 
2706  —  an  order  denying  a  mo- 
tion to  dismiss  the  proceeding  is 
appealable.  (See  Matter  of  SUnger- 
land,  36  Hun,  675.) 

20.  Review  on  appeal  of  a  decision 
of  the  special  term  in  proceedings 
to  correct  an  erroneous  assess- 
ment— 1830,  chapter  269  — how 
objections  to  the  reception  of  evi- 
dence should  be  stated  —  errone- 
ous admission  of  evidence  — when 
the  decision  will  not  be  reversed 
therefor.  (See  People  ex  rel.  Rail- 
road agt.  Keator.  86  Hun,  592.) 

21.  County  court —  orders  resting  in 
its  discretion  are  not  reviewable 
at  general  term.  (See  Kugelman  agt. 
Rhodes,  MHun,  269.) 

22.  Right  to  review  on  appeal  chal- 
lenges to  jurors — Code  Criminal 
Procedure,  section  455,  sub.  2  ; 
1873,  chapter  427.  (See  People  agt. 
WiUett,  36  Hunt  500.) 

23.  Where,  in  pursuance  of  an  order 
of  the  supreme  court  confirming 
the  award  of  commissioners  in 
proceedings  under  the  general 
railroad  act  (chap.  140,  Laws  of 
1850),  to  condemn  lands  belonging 
to  the  city  of  New  York  for  rail- 
road purposes,  the  railroad  com- 
pany paid  over  the  sum  awarded 
to  the  city  chamberlain,  who  re- 
ceipted  therefor :    Held,   that  at 


least  in  the  absence  of  evidence 
that  the  city  had  used,  or  in  some 
way  interfered  with  the  money, 
such  payment  and  receipt  did  not 
deprive  the  city  of  its  right  to  ap- 
peal from  the  order.  (In  re  fr 
T.  and  H.  R.  R  Co.,  98  ilT.  T.,  12.) 

24.  It  seems  that  under  said  act  (sec. 
18)a1andowner  does  not  waive  his 
right  to  appeal  from  an  order  con- 
firming an  award  by  receiving  the 
sum  awarded  :  the  effect  of  the 
payment  or  deposit,  as  directed  by 
the  order  of  the  sum  awarded,  is 
to  divest  the  landowner  of  all  in- 
terest in  the  land  as  well  as  the 
use  thereof  during  the  existence 
of  the  railroad  corporation,  but  it 
does  not  deprive  either  party  of 
the  right  to  appeal.     (Id.) 

25.  An  order  of  general  term  revere 
ing  an  order  which  confirmed  an 
award  and   directing  a  new  ap- 
praisal is   not   reviewable    here. 

(EL) 

26.  Whereupon  trial  exceptions  are, 
without  objection,  ordered  to  be 
heard  at  first  instance  at  general 
term,  the  party  succeeding  at 
general  term  may  not  object  to  a 
review  of  its  decision  here,  on  the 
ground  that  the  case  was  not  one 
proper  to  be  so  heard.  (Wyckoff 
agt.  DeOraaf  98  N.  71.  134.) 

27.  In  an  action  for  partition,  0.,the 
holder  of  a  mortgage  on  the  prem- 
ises, was  made  a  party  defendant; 
the  lien  of  his  mortgage  being 
questioned,  he  answered,  alleging 
it  to  be  a  valid  and  subsisting 
lien,  and  asked  that  the  premises 
be  declared  subject  thereto,  or  that 
it  be  paid  out  of  the  proceeds  of 
sale  if  a  sale  is  decreed.  O.  ap- 
peared and  took  part  in  the  trial 
An  interlocutory  judgment  was 
rendered,  adjudging  that  the  mort- 
gage was  not  a  valid  lien  :  Held, 
that  as  O.  had,  without  objection, 
thus  submitted  his  rights  to  the 
court,  and  sought  to  have  them 
enforced,  conceding  he  could  not 
have  been  compelled  thus  to  liti. 
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gate  them  (as  to  which  quaere),  he 
could  not  raise  the  objection  on 
appeal ;  and  this,  although  he 
asked  the  trial  court  to  find  as  a 
conclusion  of  law  that  no  affirma- 
tive relief  could  be  given  against 
him  in  that  form  of  action.  {Bar- 
nard agt.  Onderdonk,  98  N.  T.t 
158.) 

28.  This  court,  on  appeal  in  criminal 
actions,  may  not  consider  objec- 
tions to  portions  of  the  charge  as 
to  which  no  exceptions  were  taken 
on  the  trial.  (People  agt.  Mills,  98 
2f.  T.,  176.) 

29.  The  surrogate  refused  probate  of 
a  will  contested  on  the  ground  of 
undue  influence;  he  found  all  the 
facts  in  favor  of  the  proponent, 
save  as  to  undue  influence;  there 
was  no  evidence  to  establish  this : 
Held,  that  it  was  proper  for  the 
general  term,  on  appeal  from 
the  surrogate's  decision,  to  direct 
judgment  admitting  the  will  to 
probate.  (In  re  Martin,  98  N.  T., 
193.) 

30.  The  reversal  of  the  surrogate's 
decree  in  such  case  is  upon  a  <jues- 
tion  of  law,  and  so  the  provision 
of  the  i.'ode  of  Civil  Procedure 
{sec.  2588),  requiring  where  the  re- 
versal is  upon  a  question  of  fact, 
that  a  jury  trial  shall  be  ordered, 
does  not  apply.     (Id.) 

31.  Also  held\  that  the  case  required 
an  exercise  of  the  power  conferred 
by  the  Code  (see.  2589),  to  impose 
costs  upon  the  unsuccessful  party. 
(Id.) 

82.  The  validity  of  an  undertaking 
given  under  the  Code  of  Proced- 
ure (sec.  348),  for  the  purpose  of 
staying  proceedings  on  appeal  to 
the  general  term  of  the  supreme 
court,  depends  upon  its  efficacy  in 
securing  to  the  appellant  the  stay 
desired ;  where  the  obligee  elects 
to  treat  it  as  invalid,  and  is  per- 
mitted by  the  court  to  proceed  and 
collect  his  judgment  in  disregard 
thereof,  he  cannot  afterward  main- 


tain an  action  and  hold  the  obli- 
gors liable  thereon.  (Hemmingway 
agt.  Poucher,  98  N.  T.,  281.) 

3S.  It  is  within  the  power  and  dis- 
cretion of  a  referee,  on  trial  of  an 
action,  to  allow  an  amendment  of 
the  complaint,  which  does  not  af- 
fect the  issue  upon  determination 
of  which  plaintiff's  right  to  relief 
depends,  or  which  does  not  bring 
in  a  new  cause  of  action ;  and  his 
decision  thereon  is  not  reviewable 
here.  (Price  agt.  Brown,  98  K  T.$ 
388.) 

34.  Where  improper  evidence  has 
been  received  under  objection  and 
exception,  which  subsequently,  on 
motion  of  the  party  against  whom 
it  was  offered,  is  stricken  out,  this 
is  to  be  deemed  an  abandonment 
of  the  exception,  and  such  party 
may  not  have  the  benefit  of  it  on 
appeal.     (Id.) 

35.  The  act  of  1881  (chap.  486,  Lam 
0/1881),  "to  facilitate  the  giving 
of  bonds  required  by  law,'1  does 
not  repeal  or  affect  the  provision 
of  the  Code  of  Civil  Procedure 
(sec.  1334),  requiring  two  sureties 
to  an  undertaking  on  an  appeal  to 
this  court.  (Nichols  *gt.  MacLean. 
98i\r.  r.,458.) 

36.  The  appellant  himself  may  not 
sign  as  surety.     (Id.) 

37.  It  is  not  a  ground  for  dismissal 
of  appeal  tb»t  the  appellant  has 
failed  to  notice  the  case  for  argu- 
ment and  place  it  on  the  calendar; 
he  is  bound  only  to  file  the  return 
and  serve  the  printed  cases;  if 
the  respondent  wishes  to  expedite 
it,  he  may  notice.     (Id.) 

38.  The  practice  of  referring  in  an 
answer  to  parts  of  the  complaint 
which  the  pleader  intends  to  admit 
or  deny,  as  •'  at "  or  "  between  " 
certain  folios,  does  not  conform  to 
the  spirit  of  the  provision  of  the 
Code  of  Civil  Procedure  (sec.  22). 
which  requires  pleadings  to  be 
made  out  "  in  words  at  length  and 
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not  abbreviated/'  and  serves  no 
useful  purpose  on  appeal  where 
original  folios  do  not  appear  in  the 
case.  (CaulktTu  agt.  Bolton,  98  N. 
Y„  511.) 

39.  The  general  term  of  the  court 
of  common  pleas  of  the  city  of 
New  York,  on  appeal  to  it  from  a 
judgment  of  the  general  term  of 
the  city  court  Hate  marine  court), 
affirmed  the  judgment  and  granted 
leave  to  the  appellant  to  appeal  to 
this  court  from  the  judgment  to  be 
entered  on  its  decision  An  order 
of  affirmance  was  entered  in  the 
court  of  common  pleas,  and  there- 
after, a  judgment  was  entered  in 
the  city  court,  which  recited  that 
a  remittitur  had  been  sent  down 
from  the  court  of  common  pleas, 
and  made  the  judgment  of  that 
court  the  judgment  of  the  city 
court.      The  appellant    served  a 

•  notice  of  uppeal  "  from  the  judg- 
ment entered  in  the  office  of  the 
clerk  of  the  city  court,"  without 
referring  to  the  judgment  or  order 
of  the  common  pleas:  Held,  that 
the  appeal  was  improperly  taken; 
that  no  appeal  lies  to  this  court 
from  a  judgment  of  the  city  court. 
(Ansonta  B  and  G.  (Jo.  agt.  Con- 
ner, 9%  N.  T.,  574.) 


40.  The  appeal  should  have  been 
from  the  determination  of  the 
court  of  common  pleas.     (Id.) 

41.  Where  a  judgment  is  affirmed  in 
this  court  without  an  opinion,  and 
without  formally  adopting  the 
opinion  below,  it  is  not  to  be  un- 
derstood that  the  affirmance  is 
upon  grounds  substantially  dif- 
ferent from  those  taken  below; 
on  the  contrary,  the  inference  is 
the  other  way,  as  in  case  of  such 
a  difference  the  court  would  deem 
it  proper  to  state  the  reason  for 
affirmance.  (Higgins  agt.  Orich- 
ton,  98  N.  7.,  626.) 

42.  In  an  action  upon  a  promissory 
note  the  answer  was  a  general  de- 
nial. Plaintiff  £ave  evidence  on 
the   trial    sufficient   to   establish 


prima  facte  the  execution  of  the 
note  by  the  alleged  maker.  De- 
fendant gave  in  evidence  certain 
letters  written  by  plaintiff  to  the 
maker,  and  at  the  close  of  the  case 
asked  the  court  "  to  direct  a  ver- 
dict for  defendant  in  view  of  those 
letters. "  The  request  was  denied. 
Upon  appeal  defendant  sought  to 
sustain  his  exception  to  the  ruling 
on  the  ground  that  the  letters 
"showed  the  note  to  be  without 
consideration:"  Held,  that  de- 
fendant, to  avail  himself  of  this 
point,  should  have  called  the  at- 
tention of  the  trial  court  to  it,  and, 
having  failed  to  do  so,  could  not 
raise  it  on  appeal.  (Langley  agt 
Wadnoorth,  99  If.  7.,  61.) 

43.  Bo  far  as  the  cross-examination  of 
a  witness  relates  to  facts  in  issue, 
or  relevant  facts,  it  may  be  par- 
sued  by  counsel  as  matter  of  right 
but  when  the  object  is  to  test  the 
accuracy  or  credibility  of  the  wit- 
ness, its  method  and  duration  are 
subject  to  the  discretion  of  the 
court,  and  the  exercise  of  this  dis- 
cretion, unless  it  is  abused,  is  not 
the  subject  of  review.     (Id.) 

44.  Where  the  decree  of  a  surrogate 
settling  the  accounts  of  an  execu- 
tor is,  on  appeal  to  the  general 
term,  reversed,  so  far  as  it  charges 
the  executor  with  certain  items,  on 
the  ground  that  he  is  not  properly 
chargeable  therewith,  and  the  de- 
cree is  remitted  to  the  surrogate 
for  resettlement  in  accordance 
with  the  decision  of  the  general 
term,  its  judgment  is  final  so  far 
as  relates  to  any  judicial  action, 
and  so  is  appealable  to  this  court. 
(Stimeon  agt.  Vroman,  99  If.  Y.% 
74.) 

45.  It  seems  that  where  the  findings 
of  a  trial  court  are  apparently  in- 
consistent, it  is  the  duty  of  the 
appellate  court,  if  possible,  to  re- 
concile them  and  give  effect  to  the 
real  meaning  ana  intent  of  the 
court  in  making  them.  (Health 
Department  agt.  Purdon,  99  2£ 
F.,  237.) 
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46.  Although  on  appeal  from  a  judg- 
ment, in  an  action  tried  by  the 
court,  no  exceptions  appear  to  the 
findings  of  fact,  or  error  in  their 
determination,  but  the  general 
term  draws  a  different  legal  con- 
clusion therefrom  than  that  of  the 
trial  court,  this  does  not  authorize 
it  to  nnder  a  final  judgment  in 
accordance  with  its  own  conclu- 
sion. Whenever  the  character  of 
the  issues  framed  by  the  pleading 
is  such  that,  upon  a  new  trial,  it 
will  be  possible  for  the  respondent 
to  recover,  a  new  trial  should  be 
ordered.  Having  succeeded  on  the 
trial,  he  is  not  required  to  procure 
the  appearance  of  exceptions  upon 
the  record,  and  so  the  appellate 
court  cannot  determine  that  there 
were  no  exceptions  or  errors. 
(Tliomas  agt.  iV.  Y.  L.  Ins.  Co.,  99 
JV   F.,  250.) 

47.  In  proceedings  under  the  general 
railroad  act  (see.  22,  chap.  140,  Laws 
of  1850)  by  an  aggrieved  land- 
owner to  procure  a  change  of  the 
proposed  route  of  a  railroad,  an 
appeal  to  this  court  does  not  lie  to 
review  questions  of  fact  passed 
upon  by  commissioners  after  hear- 
ing  testimony  and  personally  in- 
specting the  locus  in  quo.  (in  re 
N.  Y.,  Z.  E  and  W.  R  R  Co.,  99 
JV.  Y.,  388.) 

48.  As  to  whether  an  order  in  such 
a  proceeding  is  in  any  case  review- 
able here,  quare.    (Id.) 

49.  A  court  having  power  to,  and 
which  appoints  a  receiver  of  the 
assets  of  an  insolvent  corporation, 
may,  in  aid  of  that  appointment, 
forbid  any  after  interference,  by 
way  of  levy  and  seizure  by  attach- 
ment or  execution,  with  the  prop- 
erty in  his  possession.  (Woeris- 
hoffer  agt.  If.  R  Oon.  Go.,  99  N. 
F.,398.) 

£0.  The  exercise  of  the  right  to  re- 
strain such  interference  being  in 
the  discretion  of  the  court,  its 
determination  is  not  reviewable 
here.     (Id ) 


51.  Where  a  former  judgment  be- 
tween the  parties  is  not  pleaded  as 
an  estoppel  or  given  in  evidence 
on  the  tiial,  its  effect  as  bearing 
upon  the  facts  in  issue  may  not  be 
considered  on  appeal  (lubrew  F. 
8.  Assn.  agt.  Mayor,  dbe.,  99  if. 
Y.%  488.) 

53.  The  judge  to  whom  application 
is  made  under  the  general  assign- 
ment act  (cfiap.  460,  Laws  o/1877) 
for  examination  of  witnesses  be- 
fore a  referee  has  a  discretion  in 
the  matter,  and  unless  an  abuse  of 
this  discretion  appears,  his  deci- 
sion may  not  be  reviewed  on  ap- 
peal, (in  re  Holbrook,  99  N.  /., 
589.) 

53.  When  an  order  of  general  term, 
reversing  a  judgment  of  convic- 
tion in  a  criminal  action,  omits  to 
show  that  the  court  exercised  its 
discretion  and  refused  a  new  trial 
upon  the  facts  and  granted  it  only 
for  error  of  law,  it  is  not  review- 
able here.  (People  agt.  Boucher, 
99  If.  Y,  610.; 

54.  Where  objection  as  to  form  of 
verdict  not  taken  on  trial  may  not 
be  raised  on  appeal.  (See  Brigg 
agt.  Hilton,  99  N.  T.t  517.) 

55.  When  surety  in  undertaking  on 
appeal  becomes  insolvent,  respond- 
ent entitled  to  a  new  undertaking. 
(See  Mahon  agt.  Noon  [Mem.'],  99 

if.  i :,  625.) 

56.  Where  party  has  sufficient  remedy 
at  law  against  a  public  officer,  court 
not  absolutely  bound  to  grant  a 
writ  of  mandamus,  but  may.  in  its 
discretion,  refuse,  and  this  discre- 
tion not  reviewable  here.  {See 
People  ex  rel.  agt.  Thompson  [MemX 
99  If.  Y,  641.) 


APPEARANCE. 

1.  The  defendant  corporation  in  this 
case,  although  it  had  not  been 
served  with  a  copy  of  the  sum- 
mons and  complaint,  moved,  with- 
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out  serving  any  formal  notice,  of 
appearance,  to  have  the  complaint 
made  more  definite  and  certain. 
Thereupon  the  plaintiff  procured 
an  ex  parte  order  discontinuing 
the  action  as  to  the  corporate 
defendant:  Held,  that  this  was 
proper;  that  the  service  of  the 
notice  of  motion  was  not  equiva- 
lent to  an  appearance.  ( Valentine 
agt.  Myers*  ISanUary  Depot,  86  Hun, 
201.) 

2.  Under  section  421  of  the  Code  of 
Civil  Procedure,  a  defendant  can 
only  appear  by  serving  a  notice  of 
appearance  or  a  copy  of  a  demur- 
rer or  answer.    (Id.) 


ARREST. 

1.  Where  the  petitioner  was  arrested 
for  converting  to  his  own  use 
moneys  and  securities  belonging 
to  the  plaintiff,  while  acting  in  a 
fiduciary  capacity,   and  was  im 

Srisoned  in  default  of  bail,  and  on 
is  application  for  a  discharge  his 
examination  showed  that  in  viola- 
tion of  his  trust  he  had  used  the 
money  and  property  for  his  own 
benefit: 

Held,  that  he  was  entitled  to  his 
discharge,  because  it  did  not  ap- 
pear that  he  had  disposed  or  made 
over  any  part  of  his  own  property, 
with  a  view  to  the  future  benefit 
of  himself  or  his  family,  or  with 
intent  to  id  jure  or  defraud  any  of 
his  creditors.  (Matter  of  Caamano, 
ante,  240.) 

2.  Proof  that  one  of  two  partners 
withdrew  a  large  amount  of 
money  from  the  business  of  the 
firm  for  the  reason  that  it  had 
suffered  severe  losses,  and  that  the 
other  partner  had  already  trans- 
ferred a  large  portion  of  his  prop- 
erty to  his  wife  without  consider- 
ation, will  not  support  an  order 
of  arrest  against  the  partner  who 
withdrew  the  money,  without  fur- 
ther proof  that  he  had  either  dis- 
posed of  any  part  of  this  sum  or 
intended  to  do  so  to  defraud  his 


creditors.    (Scott  and  other*  agt» 
Seed,  ante,  521.) 


ASSESSMENTS. 

1.  Although  in  determining  the 
value  of  railroad  or  canal  prop- 
erty, for  the  purposes  of  taxation, 
the  cost  of  creating  it  may  be 
considered,  yet  its  earning  capac- 
ity should  be  the  more  controlling 
consideration  or  test.  (People  ex 
rel.  Free.,  <&c.,  of  D.  and  H.  Canal 
Co.  agt.  Boom  and  others,  ante, 
454.) 

ASSIGNEE. 

1.  In  a  proceeding  for  removal  of 
an  assignee  who  Sas  misconducted 
himself,  where  there  are  three  as- 
signors, one  of  whom  has  left  the 
state,  notice  to  one  assignor  is 
properly  notice  to  all :  though  the 
better  course  would  be  to  give 
the  statutory  five  days'  notice  to 
the  two  within  the  state,  in  the 
ordinary  way  and  to  serve  the  ab- 
sent assignor  by  depositing  a 
notice  in  the  post-office,  addressed 
to  him  at  his  last  known  place  of 
residence  giving  double  the  time. 
(Matter  of  Cohen  <£  Company,  ante, 
523.) 

ASSIGNMENT. 

1.  A  surviving  partner  has  no  power 
without  the  consent  and  concur- 
rence of  the  representatives  of  the 
deceased  partners  to  make  an  as- 
signment to  a  trustee  for  the  bene- 
fit of  creditors  of  the  firm,  and  to 
create  preferences  umong  the  cred- 
itors by  such  an  assignment;  and 
the  attempt  to  do  that  is  such  an 
abuse  of  the  surviving  partner's 
powers  as  justifies  the  representa- 
tives of  the  deceased  partner  in 
applying  to  a  court  of  equity  to 
take  possession  of  the  estate  by  a 
receiver.  (Nelson  agt  Te nnep,  ante, 
272.) 

2.  Stock  purchased  on  margin  by  a 
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stock-broker  for  a  customer,  be- 
comes the  property  of  the  cus- 
tomer, as  between  tbem  the  rela- 
tion of  pledgor  and  pledgee  is 
created  and  exists,  and  upon  pay- 
ment of  the  amount  due  the  cus- 
tomer becomes  entitled  to  the  pos- 
session of  the  stock.  (Matter  of 
Smyth,  ante,  431.) 

3.  Nothing  passes  by  a  general  as- 
signment except  the  interest  of  the 
assignor,  and  if  any  of  the  as- 
signed property  is  freighted  with 
equities  the  assignee  must  recog- 
nize the  same.     (Id.) 

4.  Trust  funds  do  not  pass  to  an 
assignee  of  an  insolvent,  and  they 
may  be  followed  into  the  hands  of 
such  assignee  for  the  benefit  of 
the  cestui  que  trust.    (Id.) 

5.  Funds  wrongfully  appropriated 
maybe  followed  into  any  property 
the  wrong-doer  may  have  invested 
them.    (Id.) 


ft.  Rules  stated   for   tracing 
funds.    (Id.) 


trust 


7.  If  the  fund  in  the  hands  of  an 
assignee  of  an  insolvent  has  been 
increased  by  reason  of  an  appro- 
priation by  other  .parties  having  a 
lien  upon  both,  of  one  of  two 
classes  of  securities,  the  assignee 
is  liable  to  the  claimant  whose 
property  was  appropriated  to  the 
extent  of  the  increase.  General 
creditors  cannot  get  on  an  equality 
with  those  having  superior  claims 
through  any  action  of  a  prior 
lienee.    (Id.) 

See  Creditor's  Action 

Iselin  et  at.  agt.  Henlein  et  al., 
ante,  2l\. 


ATTACHMENT. 

1.  An  affidavit  for  an  attachment 
made  by  H.  states  as  follows:  "  I 
am  a  member  of  the  firm  of  D.  & 
Co.,  and  one  of  the  plaintiffs 
above-named,  the  only  plaintiffs 

Vol.  II        69 


so  above-named  being  D.  and  him- 
self, it  is  a  fair  presumption  that 
they  constitute  the  firm.  (Doctor 
agt.  Sehnepp,  ante,  52.) 

2.  It  is  to  be  presumed  that  if  coun- 
ter-claims existed  in  favor  of  .the 
defendant,  that  some  knowledge 
of  that  fact  would  have  been  pos- 
sessed by  the  plaintiff  H.  making 
the  affidavit.  For  the  purposes 
of  the  statute  his  knowledge  con- 
stituted that  which  was  known  to 
the  plaintiffs,  and  his  allegation  is 
a  substantial  compliance  there- 
with.   (Id.) 

8.  An  affidavit  by  B.  which  states 
that  he  was  the  bookkeeper  of 
the  plaintiffs  and  personally  ac- 
quainted with  the  defendant;  that 
the  defendant  had  in  his  possession 
several  statements  showing  a 
balance  due  to  the  plaintiffs  for 
the  goods  sold  and  delivered  to 
him,  and  that  he  had  frequently 
acknowledged  to  the  affiant  his 
indebtedness  to  the  plaintiffs  for 
the  amount  claimed,  is  sufficient 
to  show  the  existence  of  a  cause 
of  action  in  favor  of  the  plaintiffs 
against  the  defendant.    (Id.) 

4.  An  affidavit  by  B.v  which  states 
that  "  a  short  time  ago  he  (defend- 
ant) represented  himself  to  be  a 
man  of  means,"  clearly  indicates 
that  he*  had  arrived  at  mature 
years  and  that  he  was  an  adult, 
and  is  a  sufficient  compliance 
with  subdivision  5  of  section  8169 
of  the  Code  of  Civil  Procedure, 
(Id.) 

5.  The  provision  of  section  709  of 
the  Code  of  Civil  Procedure  per- 
mitting the  sheriff  to  hold  prop- 
erty taken  under  an  attachment 
after  the  warrant  of  attachment 
has  been  vacated  on  the  applica- 
tion of  defendant,  until  his  costs 
and  expenses  have  been  paid,  and 
sell  it  for  their  payment,  is  uncon- 
stitutional, as  being  in  effect  to 
allow  him  to  hold  and  dispose  of 
the  property  of  one  party  to  pay 
the  debt  exclusively  of  another 
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\8ee  Hall  agt.  United  State*  Reflector 
Company,  66  How.,  61).  (Bowe 
agt.  United  States  Reflector  Com- 
pany and  other*,  ante,  440.) 

6  An  attachment  against  the  prop- 
erty of  the  defendants  was  granted, 
upon  the  application  of  the  plain- 
tiff, on  the  ground  that  the  de- 
fendants had  fraudulently  dis- 
posed of  their  property  with  in- 
tent to  defraud  their  creditors. 
The  affidavit  upon  which  it  was 
issued  was  made  by  one  Snow, 
the  vice-president,  and  a  director 
of  the  plaintiff,  a  national  bank. 
It  stated  "that  the  plaintiff,  the 
Marine  National  Bank,  is,  as  de- 
ponent is  informed  and  verily 
believes,  entitled  to  recover  of  the 
defendants  *  *  *  the  said 
sum  of  $7,000,  over  and  above  all 
counter-claims  known  to  the 
plaintiff  or  to  deponent:"  Held, 
that  it  was  fatally  defective  in  fail- 
ing to  show  that  the  plaintiff  was 
entitled  to  recover  the  sum  stated 
therein,  over  and  above  all  counter- 
claims known  to  it,  as  required 
by  section  686  of  the  Code  of 
Civil  Procedure.  (Marine  Nat. 
Bank  of  N.  Y.  agt.  Ward,  85  Uun, 
393.) 

7.  Although  such  an  affidavit  may 
be  made  by  an  agent  of  the  plain- 
tiff where  "the  facts  are  within  his 
personal  knowledge  or  where  the 
facts  upon  which  nis  information 
and  belief  arc  based  are  disclosed 
by  the  affidavit,  and  are  such  as 
to  show  satisfactorily  that  the 
plaintiff  is  entitled  to  recover  the 
sum  named,  over  and  above  all 
counter-claims  known  to  the  plain- 
tiff and  the  affiant,  yet  it  is  not 
sufficient,  where  the  agent  or  offi- 
cer makes  such  statement  upon 
information  and  belief,  without 
showing  whence  and  from  whom 
the  information  was  derived,  and 
why  the  affidavit  of  his  informant 
was  not  produced.    (Id.) 

• 

8.  The  allegations  in  this  affidavit, 
all  of  which  were  made  upon  in- 
formation and  belief,  were  also 


held  to  be  insufficient  to  show 
that  the  defendants  had  fraudu- 
lently disposed  of  any  of  their 
property  with  intent  to  defraud 
their  creditors.    (Id.) 

9.  The  affidavit  which  section  636 
of  the  Code  of  Civil  Procedure 
requires  the  plaintiff  to  furnish 
on  applying  for  an  attachment, 
need  not  be  made  by  the  plaintiff 
himself  but  may  be  made  by  an 
agent.  (Oribbon  agt.  Back,  86 
Hun,  641.) 

10  The  fact  that  the  amount  claimed 
is  due  to  the  plaintiff,  over  and 
above  all  counter-claims  known  to 
him,  may  be  established  by  an 
affidavit  of  the  agent,  where  it 
appears  from  his  affidavit  that  the 
plaintiffs,  who  reside  in  Great 
Britain,  had  no  personal  connec- 
tion with  the  transaction  set  forth, 
and  that  the  agent  personally  sold 
and  delivered  the  goods.     (Id.) 

11.  The  first  cause  of  action  set 
forth  in  the  complaint  in  this 
action  was  to  recover  damages 
occasioned  by  the  sale  of  goods, 
which  was  induced  by  the  false 
and  fraudulent  representations  of 
the  defendant.  The  second  cause 
of  action  alleged  that  the  defend- 
ant purchased  the  goods  when  in- 
solvent, and  with  the  intent  to 
cheat  and  defraud  the  plaintiff,  and 
not  pay  for  them.  It  then  alleged 
that  the  defendant  had  converted 
the  goods  to  his  own  use  to  the 
plaintiff's  damage:  Held,  that 
the  complaint  set  forth  a  cause  of 
action  for  the  *'  wrongful  conver- 
sion of  personal  property,"  within 
the  meaning  of  subdivision  2  of 
section  685  of  the  Code  of  Civil 
Procedure,  and  that  the  action 
was  one  in  which  an  attachment 
might  issue.  (Gladkezgt.  Mcuehke, 
35  Hun,  476.) 

12.  Under  an  attachment  issued  in 
an  action  brought  by  one  Hall 
against  the  defendants,  the  sheriff 
seized  certain  articles  of  personal 
property  belonging  to  them,  and 
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held  the  same  until  an  order  was 
made  setting  aside  and  vacating 
the  attachment,  because  of  the 
failure  of  the  plaintiff  in  that  ac- 
tion to  increase  the  security  given 
by  him  therein  The  sheriff,  claim- 
ing to  be  entitled,  under  section 
709  of  the  Code  of  Civil  Proced- 
ure, to  retain  the  property  until 
all  his  legal  costs,  charges  and  ex- 
penses had  been  paid,  refused  to 
deliver  the  same  to  the  defend- 
ants, and  brought  this  action  to 
have  a  lien  thereon  to  that  extent 
adjudged  to  exist  in  his  favor,  and 
to  have  the  property  sold  to  sat- 
isfy the  same:  ileld,  that  in  so  far 
as  the  said  section  of  the  Code 
attempts  to  compel  a  defendant  to 
pay  the  costs,  charges  and  ex- 
penses incurred  by  the  sheriff  in 
levying  upon  his  property  under 
an  attnehment  issued  in  an  action 
brought  by  a  third  person  in  a 
case  in  which  such  attachment 
has  been  subsequently  vacated  and 
set  aside,  it  is  unconstitutional  and 
void,  as  depriving  the  defendant 
of  his  property  without  due  pro- 
cess of  law.  (Bowe  agt.  if.  8. 
Reflector  Co.,  86  Hun,  407.) 

13.  At  the  time  the  property  was 
taken  it  was  agreed  between  the 
sheriff  and  the  defendant  that  it 
should  remain  in  the  store  in 
which  it  then  was,  and  that  the 
sheriff  should  pay  the  rent  for  the 
store,  and  that  the  amount  so  paid 
should  be  treated  as  expenses  in- 
curred by  him  in  enforcing  the 
attachment:  Held,  that  to  the  ex- 
tent of  the  rent  so  paid  the  sheriff 
was  entitled  to  a  lien  upon  the 
property.    (Id.) 

14.  The  certification  of  a  check  drawn 
upon  a  bank  by  the  owner  of  a 
fund  on  deposit  therein  does  not, 
while  the  check  is  outstanding  in 
the  hands  of  the  drawer,  exempt 
the  fund  from  the  lien  of  an  at- 
tachment against  him,  levied 
thereon.  (Gibson  agt.  National 
ParkBk.,  98  N.  Y,  Q7.) 

15.  The  liability  of  the  bank  for  fail- 


ure to  hold  the  fund  subject  to 
the  lien  can  be  defeated  only  by 
showing  either  a  payment  of  the 
check  in  good  faith  to  a  bona  fide 
holder,  or  that  it  was  outstanding 
in  the  hands  of  such  a  holder. 
(Id.) 

16.  Where  a  debt  has  been  legally 
attached,  in  an  action  against  the 
creditor  an  active  duty  is  imposed 
upon  the  debtor,  and  he  is  liable, 
when  bv  inaction  he  allows  the 
attached  fund  to  be  removed  from 
his  possession.     (Id.) 

17.  When,  however,  a  negotiable 
security,  representing  the  amount 
of  a  debt,  has  been  delivered  by  a 
debtor  to  his  creditor,  it  is  essential 
to  a  recovery  of  such  debt  by  an 
attaching  creditor,  that  he  obtain 
possession  and  return  the  security 
to  its  maker,  on  or  before  trial,  or 
show  that  it  was  paid  in  bad  faith 
and  is  then  in  the  possession  of  the 
maker.     (Id.) 

18.  Defendants,  in  response  to  a 
demand  by  an  officer  holding  an 
attachment  for  a  certificate  of  the 
property  and  credits  of  the  attach- 
ment debtors  in  their  hands,  de- 
livered an  account  current  show- 
ing a  balance  to  the  credit  of  said 
debtors.  In  an  action  by  the 
attachment  creditors  wherein  they 
sought  to  recover  an  amount  in 
excess  of  the  balance  so  shown: 
Held,  that  the  only  essential  part 
of  the  account  was  that  showing 
the  balance ;  that  while  the  items 
therein  might  be  taken  as  admis- 
sions against  defendants,  they  were 
not  estopped  thereby,  but  the  same 
were  open  for  explanation.  (Almy 
agt.  Tkurber,  99  If.  Y,  407.) 


ATTORNEY  AND  CLIENT. 

1.  B.  being  the  attorney  and  agent 
of  the  mortgagee,  as  such,  so 
long  as  he  had  the  bond  and  mort- 
gage in  his  possession  is  author- 
ized to  receive  the  interest  accru- 
ing thereon,  and  the  mortgagor  is 
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safe  in  paying  the  same  to  him. 
But  the  possession  of  these  papers 
alone  gives  him  no  authority  to 
receive  a  part  of  the  principal  sum 
secured  by  the  mortgage  before  it 
was  due.  (Crane  agt.  Evans,  ante, 
310.) 

2.  A  mortgagor  who  pays  interest 
or  principal  upon  a  mortgage  to 
any  one  other  than  the  mortgagee 
himself,  when  the  person  receiv- 
ing the  moneys  has  not  in  his  pos- 
session the  obligation,  does  so  at 
his  peril.  In  order  to  hold  the 
principal  to  such  payment  he 
must  be  prepared  to  prove  express 
authority.    (Id.) 

8.  Persons  employed  as  attorneys 
and  counselors  to  perform  serv- 
ices for  others  must  be  reasonably 
well  informed  of  the  legal  princi- 
ples applicable  to  and  governing 
the  disposition  of  the  business 
committed  to  their  charge;  and 
when  they  fail  to  inform  them- 
selves of  statutory  provisions  or 
well  settled  principles  of  law 
readily  accessible  by  means  of  or- 
dinary care  and  attention,  and  in 
consequence  thereof  the  business 
committed  to  them  is  misman- 
aged, and  the  persons  employing 
them  are  deprived  of  their  legal 
rights,  they  will  not  only  forfeit 
all  legal  claim  for  compensation, 
but  in  addition  be  iustly  held  re- 
sponsible for  any  loss  or  injury 
sustained  by  means  of  such  mis- 
conduct by  the  person  or  persons 
for  whom  they  may  be  employed. 
(Carter  agt.  Tallcott,  ante,  352.) 

4.  An  attorney  who  is  employed  to 
defend  two  actions  arising  out  of 
the  same  contract,  and  sets  up  the 
same  counter-claim,  consisting  of 
an  indivisible  demand  as  a  de- 
fense in  both  actions,  and  upon 
the  trial  of  the  first  action  with- 
draws the  counter-claim,  except 
so  much  thereof  as  is  necessary 
to  extinguish  plaintiff's  demand, 
and  thereby  deprives  defendant 
of  the  benefits  of  the  remainder 
of   the  counter-claim   upon   the 


trial  of  the  second  action,  is  not 
entitled  to  compensation  for  the 
services  so  rendered.     (Id. ) 

5.  An  attorney  who  appeals  from 
an  order  referring  an  action  in- 
volving a  long  account  with  a 
view  of  taking  the  appeal  to  the 
supreme  court  of  the  United 
States,  on  the  ground  that  the 
order  violated  the  provisions  of 
the  Constitution  of  the  United 
States  requiring  jury  trials,  is  not 
entitled  to  compensation  for  the 
services  rendered  on  such  appeal 
and  is  liable  to  indemnify  his 
client  against  the  expenses  to 
which  he  was  subjected  in  prose- 
cuting it.     (Id.) 

6.  Upon  the  hearing  of  an  appli- 
cation for  an  order  to  compel  an 
attorney  to  pay  over  to  his  client 
money  which  he  had  received  for 
the  purpose  of  investment,  it  ap- 
peared that  the  client  had,  prior 
to  instituting  such  proceedings, 
commenced  an  action  against  the 
attorney  in  which  she  had  caused 
him  to  be  arrested,  and  that  the 
said  action  was  still  pending: 
Held,  that  the  pendency  of  this  ac- 
tion furnished  a  sufficient  ground 
for  denying  the  application.  (Mat- 
terofMott,  36  Hun,  569.) 


ATTORNEY'S  LIEN. 

1.  The  taxable  costs  in  an  action 
are  not  subject  to  set-off.  (Turno 
agt  Parks  et  al.,  ante,  35.) 

2.  An  attorney  has  a  lien  for  his 
services  in  a  particular  case,  as  a 
mechanic  would  upon  the  product 
of  his  labor,  and  equity  inter- 
venes to  save  it  for  him,  but  this 
lien  would  ordinarily  be  measured 
by  his  taxable  costs,  but  might 
embrace  a  further  fee,  and  will 
not  always  be  limited  to  such 
costs  if  a  special  contract  had 
been  made  in  good  faith  between 
the  client  and  his  attorney,  but, 
it  seems,  it  must  refer  to  his  serv- 
ices in  the  particular  action.  (Id.) 
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&  Where  prjor  to  the  recovery  of 
the  judgment  the  plaintiff  assign- 
ed to  his  attorney  herein  all  his 
interest  in  the  cause  of  action  in 
payment  for  services  in  the  suit 
of  Parka  agt.  Turno,  and  also  for 
money  loaned,  and  the  attorney 
held  this  assignment  prior  to  the 
recovery  of  judgment,  and  due 
notice  was  given  the  defendants: 
Held,  that  the  equity  of  the  at- 
torney is  superior  to  that  of  the 
plaintiff,  and  no  right  of  set-off 
exists.     (Id.) 

4.  The  lien  of  an  attorney  attaches 
to  the  cause  of  action;  but  if  the 
client  has  no  cause  of  action  at 
the  time  of  suit  brought,  there  is 
nothing  to  which  the  lien  attaches 
unless  it  be  the  papers  in  the  case. 
(Kipp  agt.  Ropp  et  al.,  ante,  109.) 

5.  If  a  judgment  be  recovered 
wholly  for  costs,  it  belongs  to  the 
attorney,  who  is  regarded  as  the 
equitable  assignee  thereof,  and  he 
may  prosecute  in  his  own  name 
the  undertaking  given  to  secure 
its  payment,    (id.) 

6.  When  the  plaintiff  in  an  action, 
after  recovering  judgment  therein, 
assigned  his  cause  of  action,  &e., 
to  one  "  P.,"  and  the  action  was 
thereafter  continued  in  the  name 
of  the  original  plaintiff,  and  a 
judgment  for  costs  in  his  favor 
recovered  in  the  court  of  appeals, 
which  he  also  assigned  to  said 
"P.,"  and  thereafter  an  action 
was  brought  in  the  name  and  with 
the  consent  of  the  original  plain- 
tiff by  his  attorney,  who  was  the 
attorney  of  record  for  the  re- 
spondent on  said  appeal,  to  re- 
cover from  the  sureties  on  appeal 
the  amount  of  said  judgment: 

Held,  that  the  action  could  not 
be  maintained ;  that  the  attorney, 
being  the  equitable  owner  of  the 
judgment,  should  have  brought 
the  action  in  his  own  name.    (Id.) 

7.  In  such  a  case,  the  fact  that  the 
attorney  obtained  an  order,  after 
issue  joined,  permitting  him  to 


prosecute  the  action  for  the  en- 
forcement of  his  lien,  did  not 
alter  the  legal  status  of  the  parties 
to  the  action,  or  vest  in  the  plain- 
tiff a  cause  of  action.    (Id.) 

See  Supplementary  Proceedings. 
Moore  agt.  Taylor  and  another, 
ante,  848. 

BAR. 

1.  Condonation  of  adultery  by  sub- 
sequent cohabitation  with  knowl- 
edge does  not  bar  an  after-brought 
action  for  divorce  predicated  on 
such  adultery,  where  the  condona- 
tion is  upon  the  promise  by  the 
guilty  party  (the  husband)  that  he 
would  in  all  things  thereafter  treat 
his  wife  kindly  and  in  a  proper 
manner,  and  would  be  in  all  things 
a  good  and  affectionate  husband 
to  her,  when  such  promise  has 
been  violated.  (Timerson  agt. 
Timerson,  ante,  526.) 


BENEVOLENT  SOCIETY. 

1.  The  provisions  of  the  constitu- 
tion and  by-laws  of  a  benevolent 
society  providing  for  the  payment 
of  sick  or  death  benefits  are  in  the 
nature  of  a  contract,  and  the  plain- 
tiff must  allege  and  prove  a  breach 
of  sa id  provisions  before  he  can 
maintain  an  action.  The  ques- 
tion whether  the  action  should  be 
brought  against  the  subordinate 
or  grand  1-  ><tirc,  considered.  (Eberle 
agt.  Kauffell,  ante,  488.) 


BOOKS  AND  PAPERS. 

1.  A  person  who  takes  proceedings 
under  the  Revised  Statutes,  to 
compel  the  delivery  by  another  to 
him  of  the  books  and  papers  of 
an  office,  should  at  least  show  a 
prima  facte  title  to  the  office,  and 
this  would  be  properly  proved  by 
the  official  canvass  showing  claim- 
ant to  have  received  the  greatest 
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number  of  votes.    (Matter  of  Case 
'.  gt.  CampbeU,  ante,  85.) 

2.  Such  proceedings  to  compel  the 
delivery  of  books,  &c. ,  are  not  to 
be  used  to  try  the  title  to  an  office; 
and  when,  the  result  of  an  election 
is  declared  by  the  official  can- 
vassers, a  county  judge  has  no 
power,  upon  such  an  application, 
to  take  evidence  and  determine 
the  result  of  an  election.    {Id.) 

8.  It  is  only  in  a  clear  case,  or  in  one 
free  from  reasonable  doubt,  that 
the  authority  conferred  upon  the 
court  by  the  Revised  Statutes  to 
compel  the  delivery  of  books  and 
papers  in  the  possession  of  one 
officer  to  the  custody  of  another 
will  be  exercised.  The  remedy  is 
only  given  where  the  case  is  so 
clear  that  the  conduct  of  the  party, 
in  refusing  to  deliver,  could  be 
called  willful  or  obsfijvtte,  and  not 
in  a  case  in  which  a  person  in 
good  faith  holds  possession  of  an 
office  supposing  himself  to  be  its 
lawful  incumbent,  and  with  that 
possession  the  custody  of  books 
and  papers  essential  to  the  proper 
discharge  of  its  duties.  (Brtdg- 
man  agt.  Hall,  ante,  173.) 

4.  Do  the  provisions  of  the  Revised 
Statutes  under  which  this  pro- 
ceeding is  instituted  apply  to  the 
office  —  chamberlain  or  treasurer 
of  a  municipal  corporation  cre- 
ated by  special  charter  —  which 
each  of  the  parties  to  this  pro- 
ceeding claim  to  be  entitled  to? 
QuoTel    (Id.) 


BROKERS  AND  FACTORS. 

1.  Where  a  broker  has  possession  of 
goods  to  be  sold,  and  sells  them  in 
his  own  name,  he  is  a  factor,  and 
any  offset  existing  against  the  lat- 
ter may  be  set  up  to  a  claim  made 
by  the  true  owner  of  the  property 
to  recover  the  contract-price,  pro- 
vided the  vendee  purchased  in 
good  faith  and  without  notice  of 


the  true  facts.    (Bannerman  lgt 
Quackenbush  et  al.t  ante,  293.) 

2.  The  distinction  between  brokers 
and  factors  and  their  rights  and 
liabilities,  considered.     (Id.) 

3.  Perhaps,  in  the  case  put,  the  true 
owner  might  reclaim  his  goods 
from  the  vendee,  if  the  right  to  do 
so  is  exercised  within  a  reasonable 
time.  But  the  right  may  be  lost 
by  delay  or  by  bringing  an  action 
to  recover  the  price.     (Id.) 


CEMETERY  LOTS. 

1.  Where  it  appeared  that  a  certain 
lot  in  Greenwood  cemetery  was 
purchased  by  the  husband  of  the 
plaintiff  as  a  burial  lot  for  herself, 
her  husband  and  their  family,  and 
that  it  had  been  greatly  improved, 
not  only  at  his  but  at  her  expense, 
and  their  family  dead  had  been 
placed  in  the  lot  as  their  final  rest- 
ing place : 

Held,  that  these  facts  were  suffi- 
cient to  disable  the  husband  from 
afterwards  conveying  it  away  to 
another  person,  and  thereby  de- 
voting it  to  a  distinct  and  different 
purpose.  The  plaintiff  had  be- 
come so  far  interested  in  the  prop- 
erty by  its  improvement,  and  the 
interment  of  her  parents  as  to  pre- 
vent her  husband  from  making  a 
legal  or  valid  sale  of  it.  (Schroeder 
agt.  Wanzor,  ante,  13.) 

2.  The  case  of  Thompson  agt.  Hickey 
(8  Abb.  N.  a,  159  ;  opinion  by  Yaw 
Vorst,  J.)  cited  with  approval. 
(Id.) 


CITY  COURT  OF  NEW  YORK. 

1.  In  examinations  in  supplementary 
proceedings  in  the  city  court, 
where  it  appears  that  the  judg- 
ment debtor  has  made  a  general 
assignment  for  the  benefit  of  his 
creditors,  the  examination  need 
not  be  limited  to  property  acquired 
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since  the  assignment.     (Schneider 
et  cU  agt.  Altman,  ante,  448. ) 

2.  Where  a  judgment  was  recov- 
ered and  entered  in  the  city  court 
of  New  York  and  execution  issued 
thereon  for  more  than  $2, (KM,  and 
the  excess  was  remitted  and  the 
judgment  and  execution  was 
amended  nunc  pro  tunc.  On  mo- 
tion by  a  subsequent  execution 
creditor  to  vacate  the  judgment 
and  execution  for  want  of  juris- 
diction and  other  alleged  defects 
and  irregularities  : 

Held,  that  the  jurisdiction  of 
this  court  extends  to  any  action 
wherein  the  complaint  demands 
judgment  for  a  sum  of  money 
only,  whatever  may  be  the 
amount  claimed.  The  amount 
claimed  does  not  affect  the  juris- 
diction of  this  court.  If  jurisdic- 
tion vests  at  the  commencement 
of  the  action,  it  cannot  be  ousted 
by  any  subsequent  act,  although 
entry  of  judgment  for  the  excess 
of  its  jurisdiction  may  have  been 
an  irregularity  which  the  defend- 
ant might  have  objected  to,  a 
third  party  cannot.  (Hoof  agt. 
Meyer,  ante,  20.) 

3.  There  being  no  want  of  jurisdic- 
tion, if  there  arc  any  defects  or 
irregularities  in  the  judgment,  or 
proceedings  or  execution,  they 
can  be  taken  advantage  of  only  by 
the  defendant.    (Id ) 


CITY  MARSHAL. 

1.  The  sureties  on  the  official  bond 
of  a  city  marshal  arc  not  liable 
until  after  a  valid  judgment  has 
been  recovered  against  their  prin- 
cipal. (In  re  Mary  Braieer^  ante, 
154.) 


CIVIL  SERVICE. 

1.  By  section  3  of  chapter  410  of 
the  Laws  of  1881,  it  is  the  duty 
of  the  mayor  of  each  city  to  pre- 


scribe such  regulations  for  the 
admission  of  persons  into  the  civil 
service  of  such  city ;  and  to  carry 
out  the  design  and  intention  of 
the  law  it  was  provided  that  the 
mayor  *fadl,  from  time  to  time, 
employ  suitably  persons  to  con- 
duct such  inquiries  and  make  ex- 
aminations; and  the  power  to  em- 
ploy includes  the  obligation  to 
provide  for  their  compensation. 
(The  People  ex  rel.  Wrig't  agt. 
Common  Council  of  Buffalo,  ante, 
61.) 

2.  Where,  under  the  charter  of  the 
city  of  Buffalo,  the  mayor  made 
the  estimate  for  what  he  consid- 
ered would  be  the  necessary  ex- 
penses of  carrying  these  provi- 
sions of  the  laws  of  the  state  into 
execution,  and  communicated  and 
presented  such  estimate  to  the 
common  couucil: 

Held,  that  the  common  council 
had  no  power  to  wholly  reject 
such  estimate.  Although  it  may 
alter  or  amend  the  estimate,  it  has 
no  authority  to  arbitrarily  reject 
it.  Its  duty  is  to  consider  it  in 
good  faith,  with  sound  judgment 
and  discretion;  and  if  any  misap- 
prehension has  intervened  in  its 
amount,  to  correct  it  and  appor- 
tion it  to  the  probable  necessities 
of  the  service.     (Id.) 

3.  A  writ  .of  mandumu8  is  the  ap- 
propriate remedy  by  which  the 
common  council  may  be  required 
to  consider  the  estimate  and  vote 
the  amount  thought  necessary  to 
carry  out  the  law.     (Id.) 

4.  A  citizen  and  a  taxpayer  has  the 
power  and  right  to  apply  for  the 
writ.    (Id.) 

5.  It  is  only  when  the  application 
for  the  writ  is  made  to  secure 
some  personal  or  private  redress 
that  the  applicant  must  be  shown 
to  be  interested  in  obtaining  it 
before  the  writ  can  be  directed  to 
issue.  Where  the  act  omitted  to 
be  performed  affects  the  public 
interests  generally,  and  all   citi- 
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zens  are  equally  concerned  in  se- 
curing its  performance,  and  that 
has  been  enjoined  by  a  law  of  the 
state,  it  is  sufficient,  to  support 
the  application,  that  the  applicant 
is  a  citizen  and  entitled  to  insist 
upon  the  execution  of  the  laws  of 
the  state.    (Id.) 


CODE  OF  CIVIL  PROCEDURE. 

1.  Section  8,  sub.  8  —  Contempt  of 
court  —  when  the  failure  of  a 
defendant  to  comply  with  the  di- 
rections of  a  final  judgment,  can- 
not be  treated  as  a  contempt  — 
Code  of  Civil  Procedure,  sees. 
1773,1769,  1241,  sub.  2  —  "man- 
date," meaning  of.  (See  Jaequin 
agt.  Jacquin,  86  Hun,  378.) 

2.  Section  8,  sub.  5  —  Contempt  — 
the  refusal  of  a  witness  to  answer 
questions  may  be  punished  either 
criminally  or  civilly  —  Code  of 
Civil  Procedure,  sec.  8,  sub.  5; 
sec.  14,  sub.  5;  sec.  2285 — length 
of  the  confinement  —  form  of  the 
commitment.  (See  People  ex  rel 
Jones  agt.  Davidson,  35  Hun,  471.) 

8.  Section  14,  sub.  5  —  Contempt — 
the  refusal  of  a  witness  to  answer 
questions  may  be  punished  either 
criminally  or  civilly  — Code  of 
Civil  Procedure,  sec.  8,  sub.  5; 
sec.  2285  —  length  of  the  confine- 
ment —  form  of  the  commitment. 
(See  People  ex  rel.  Jones  agt.  David- 
son, 35  Hun,  471.) 

4.  Section  22— The  practice  of  re- 
ferring in  an  answer  to  parts  of 
the  complaint  which  the  pleader 
intends  to  admit  or  deny,  as  "  at " 
or  "between  "  certain  folios,  does 
not  conform  to  the  spirit  of  the 
provision  of  this  section  of  the 
Code  of  Civil  Procedure,  which 
requires  pleadings  to  be  made  out 
"in  words  at  length  and  not  ab- 
breviated," and  serves  no  useful 
purpose  on  appeal  where  original 
folios  do  not  appear  in  the  case. 
(CauUdns  agt.  Bolton  et  al ,  98  if. 
T.,  511.) 


5.  Section  66 — Where  orders  were 
granted  for  the  examination  of  a 
judgment  debtor  on  proceedings 
supplementary  to  execution,  upon 
affidavits  in  the  usual  form  made 
by  one  of  the  attorneys  who  re- 
covered the  judgments  for  the 
plaintiff.  On  motion  by  the  judg- 
ment debtor  to  vacate  such  orders 
upon  the  ground  that  prior  to  the 
granting  of  the  orders  the  title  to 
the  judgments  had  passed  to  a 
receiver: 

Held,  that  the  judgment  debtor 
had  the  right  to  make  such  motion. 

Held,  further,  that  an  attorney 
must  obtain  leave  of  the  court 
before  he  can  institute  supple- 
mentary proceedings  upon  a  judg- 
ment in  favor  of  his  own  client 
after  the  title  to  that  judgment  has 
passed  from  the  client  to  the  re- 
ceiver, and  especially  where  the 
proceedings  are  instituted  by  an 
affidavit  that  says  nothing  about 
the  lien  of  the  attorney.  (Moore 
agt  Taylor,  ante,  343.) 

6.  Sections  66,  440—  The  lien  of 
an  attorney  attaches  to  the  cause 
of  action;  but  if  the  client  had  no 
cause  of  action  at  the  time  of  suit 
brought,  there  is  nothing  to  which 
the  lien  attaches  unless  it  be  the 
papers  in  the  case. 

If  a  judgment  be  recovered 
wholly  for  costs,  it  belongs  to  the 
attorney,  who  is  regarded  as  the 
equitable  assignee  thereof,  and  he 
may  prosecute  in  his  own  name 
the  undertaking  given  to  secure 
its  payment  (Kipp  agt.  Bapp  et 
al,  ante,  169.) 

7.  Section  101 — In  an  action  not 
founded  upon  contract,  the  sum 
for  which  the  complaint  demands 
judgment  is  deemed  to  be  the 
amount  of  the  matter  in  contro- 
versy within  the  meaning  of  this 
section.  (ZoeUer  agt.  Riley,  98  N. 
T.,  668.) 

8.  Section  315 — Where  a  judgment 
was  recovered  and  entered  in  the 
city  court  of  New  York  and  ex- 
ecution issued  thereon  for  more 
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than  $2,000,  and  the  excess  was 
remitted  and  the  judgment  and 
execution  was  amended  nunc  pro 
tunc  On  motion  by  a,  subsequent 
execution  creditor  to  vacate  the 
judgment  and  execution  for  want 
of  jurisdiction  and  other  alleged 
defects  and  irregularities : 

Held,  that  the  jurisdiction  of 
this  court  extends  to  any  action 
wherein  the  complaint  demands 
judgment  for  a  sum  of  money 
only,  whatever  may  be  the  amount 
claimed.  The  mount  claimed  does 
not  affect  the  jurisdiction  of  this 
court.  If  jurisdiction  vests  at  the 
commencement  of  the  action,  it 
cannot  be  ousted  by  any  subse- 
quent act,  although  entry  of  judg- 
ment for  the  excess  of  its  juris- 
diction may  have  been  an  irregu- 
larity which  the  defendant  might 
have  objected  to,  a  third  party 
cannot. 

There  being  no  want  of  juris- 
diction, if  there  are  any  defects 
or  irregularities  in  the  judgment, 
or  proceedings  or  execution,  they 
can  be  taken  advantage  of  only  by 
the  defendant.  {Roof  agt.  Meyer, 
ante,  20.) 

9.  Sections  876,  881  —  After  a  judg- 
ment of  foreclosure  and  sale,  the 
owner  of  the  equity  of  redemp- 
tion executed  another  mortgage 
upon  the  premises  as  collateral  to 
the  judgment.  Held,  conceding 
that  by  stipulations  in  said  mort- 

fage  enforcement  of  the  judgment 
y  sale  was  stayed  for  ten  years, 
after  the  lapse  of  the  ton  years, 
and  of  twenty  years  thereafter, 
the  lien  of  the  judgment  and  of 
the  new  mortgage  were  lost  and 
the  enforcement  of  either  was 
barred  ;  and  this,  whether  the 
question  was  considered  under  the 
limitation  prescribed  by  the  He- 
vised  Statutes  (2  R.  8.,  203,  sec. 
90),  or  the  Code  of  Procedure  (fee. 
90),  or  the  Code  of  Civil  Proced- 
ure (Sec.  881.) 

Also  held,  that  neither  the  pro- 
vision of  the  Revised  Statutes  (2 
R  8.t  801,  tee.  47),  nor  that  of  the 
Code  of  Civil  Procedure  (tec  8«6), 
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raising  a  presumption  of  payment 
after  twenty  years  of  a  judgment 
or  decree  governed  the  case  of 
a  foreclosure  jundgment,  as  it 
is  not  for  the  payment  of  any 
sum  of  money,  such  judgment 
only  being  authorized  in  case  of 
a  deficiency  after  a  sale.  (Bar- 
nard et  al.  agt.  Onderdonk,  98  N. 
Y.t  168.) 

10.  Section  882,  sub.  5  —  Duress  — 
when  a  contract  will  be  set  aside 
on  the  ground  of — action  for  re- 
lief on  account  of,  barred  in  six 
years.  (See  ScJioener  agt.  Littauer, 
86  Hun,  100.) 

11.  Section  38J,  sub.  5  —  Statute  of 
limitation  —  when  an  action  will 
be  treated  as  one  to  recover  dam- 
ages for  personal  injury  resulting 
from  negligence.  (See  Webber  agt. 
Herkimer  and  Mohawk  Street  R.  iS. 
Co.,ttllun,  44.) 

12.  Sections  388, 394  —The  provision 
of  the  Code  of  Civil  Procedure 
(tec.  394),  limiting  to  three  years 
the  time  for  bringing  an  action 
against  a  director  or  stockholder 
of  a  moneyed  corporation  "  to 
recover  a  penalty  or  forfeiture 
imposed,  or  to  enforce  a  liability 
created  by  law,"  does  not  apply 
to  an  equitable  action  against  the 
director  of  such  a  corporation  to 
require  an  accounting  and  to  re- 
cover damages  for  their  neglect 
and  inattention  to  the  duties  of 
their  trusts  whereby  they  suffered 
corporate  funds  to  be  lost  and 
wasted.  Such  an  action  is  simply 
the  enforcement  of  a  common-law 
liability,  while  the  words  of  the 
provision,  "  a  liability  created  by 
law,"  have  reference  only  to  a  lia- 
bility created  by  statute.  The 
limitation  applicable  to  such  an 
action  is  ten  years  (Sec.  388). 

Where  a  national  bank  had  be- 
come insolvent  and  one  of  its 
directors  had  been  appointed 
receiver,  an  action  was  brought 
against  him  and  the  other  directors 
for  neglect  of  their  duties,  by  one 
of  the  stockholders  on  behalf  of 
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himself  and  the  other  stockhold- 
ers: Held,  that  as  to  other  stock- 
holders who  became  parties  to  the 
action  upon  their  petition,  the 
statute  of  limitations  began  to  run 
from  the  time  of  the  commence- 
ment of  the  action,  not  from  the 
time  of  filing  their  petitions;  that 
for  the  purposes  of  the  statute  of 
limitations  the  action  must  be 
treated  as  if  all  the  stockholders 
were  originally  plaintiffs. 

//  seenut  that  the  original  plaintiff 
could,  at  any  time  before  other 
stockholders  were  made  parties, 
and  before  judgment,  have  settled 
his  individual  claim  and  executed 
a  release  thereof  and  discontinued 
the  action,  but  upon  prosecution 
to  judgment  it  is  for  the  benefit 
of  all  the  stockholders  and  he 
ceases  to  have  control  over  it. 

It  seems,  also,  that  as  to  stock- 
holders who  do  not  come  in,  the 
suit  having  been  commenced  for 
their  benefit,  the  rights  are  not 
barred  by  any  lapse  of  time  after 
the  commencement.  {Brinckerhoff 
et  al.  agt.  Boetwick  et  al. ,  UU  N.  Y., 
185.; 

18.  Section  300  —  Before  the  adop- 
tion of  the  Code  of  Civil  Procedure 
the  statute  of  limitations  of  a  for- 
eign state  constituted  no  defense 
to  an  action  brought  here,  but  this 
section  of  the  Code  of  Civil  Pro- 
cedure has  changed  the  rule  to 
some  extent. 

In  this  case  the  cause  of  action 
does  not  come  within  the  excep- 
tions of  this  section,  for  the  rea- 
sons: First.  The  cause  of  action 
did  not  originally  accrue  in  favor 
of  a  resident  of  this  slate,  but  in 
favor  of  a  resident  of  the  state  of 
Ohio.  Second.  Because  before  the 
expiration  of  the  period  of  limita- 
tion the  person  in  whose  favor  the 
cause  of  action  originally  accrued 
did  not  become  a  resident  of  the 
stat*  of  New  York  as  he  lived  and 
died  in  Ohio ;  and  because,  Third. 
The  cause  of  action  was  not  as- 
signed before  the  expiration  of  the 
time  so  limited  to  a  resident  of 
this  state.    (Howe  agt.  Welch,  ante, 
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14.  Section  421  —  Appearance  —  it 
must  be  made  either  by  ser7ice  of 
anotice  of  appearance,  or  of  a  de- 
murrer or  answer.  {See  Valentine 
agt.  Myers'  Sanitary  Depot,  36 
Hun,  201.) 

15.  Section,  432  —  Defendant  issued 
a  freight  receipt  with  the  name  of 
person  served  upon  it  as  agent; 
receipt  to  be  signed  for  agent  not 
for  company;  receipt  printed  in 
blank  with  "Form  21,  _N.  Y.,"at 
head: 

Held,  that  the  Code  does  not  spe- 
cify agency,  except  person  served 
must  be  managing  agent.  *  *  * 
Every  object  is  attained  when  the 
agent  served  is  of  sufficient  char- 
acter and  rank  to  make  it  reason- 
ably certain  that  the  defendant 
will  be  apprised  of  service  made. 
The  statute  is  satisfied  if  he  be 
managing  agent  to  any  extent 
{Palmer  agt.  The  Pennsylvania 
Company,  ante,  166.) 

16.  Section  432  —  Foreign  corpora- 
tion—  service  of  the  summons 
upon  a  managing  agent  within 
this  State  —  who  is  to  be  deemed 
a  "managing  agent"  within  the 
meaning  of  th's  section  of  the 
Code  of  Civil  Procedure.  {See 
Palmer  agt.  Pennsyloania  Co.,  35 
Hun,  869.) 

17.  Sections  438, 439  —  Where  there 
was  furnished  to  the  judge  who 
made  the  order  for  the  service  of 
a  summons  by  publication  a  veri- 
fied complaint  snowing  a  sufficient 
cause  of  action  against  the  defend- 
ants to  be  served,  and  positive 
proof  by  afiidavit  that  they  resided 
in  Ireland,  and  that  the  attorneys 
for  the  plaintiff  delivered  copies 
of  the  summonses  to  B.  with  direc- 
tions to  serve  them  ;  proof  by  the 
afiidavit  of  one  of  the  attorneys  for 
plaintiff  that  he  was  informed  and 
believes  that  the  summons  could 
not,  after  due  diligence,  be  served 
on  the  defendants,  supplemented 
by  the  affidavit  of  B.,  who  was 
charged  with  the  duty  of  making 
the  service ;  that  he  had  served 
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the  summons  on  a  number  of  the 
defendants,  but  that  he  had  been 
unable,  with  due  diligence,  to  make 
personal  service  on  the  three 
defendants  named,  and  he  also 
proved  their  non  -residence  : 

Held,  that  the  statutory  require- 
ments of  the  Code  of  Civil  Proced- 
ure have  been  complied  with,  and 
that  the  affidavits  are  sufficient. 

The  statutes  do  not  require  ex- 
treme diligence  or  extraordinary 
exertion.  They  only  require  pro- 
per and  suitable  diligence,  such 
as  the  circumstances  of  the  case  re- 
quire. ( Wunnenberg  agt.  Q warty, 
ante,  lal.) 

18.  Section  438,  sub.  5. —  Service  of 
summons  by  publication  upon  an 
absent  resident  in  an  action  of 
foreclosure.  (See  Coffin  agt.  Les- 
ter, 36  Hun,  847.) 

19.  Sections  43«,  451  —  Where,  in 
an  action  of  foreclosure,  unknown 
owners  are  made  defendants,  as 
authorized  by  these  sections  of 
the  Code  of  Civil  Procedure 
and  are  described  in  the 
summons,  the  addition  of  the 
words  *'  if  any,"  does  not  invali- 
date the  process.  (Abbott  agt. 
Cwrran,  98  N.  Y,  665.) 

20.  Section  439  —  Service  of  sum- 
mons by  publication  —  what  facts 
show  inability  to  make  a  per- 
sonal service.  (See  Wunnenberg 
agt.  Q tarty,  86  Hun,  243.) 

11.  Section  448 — Where  the  ques- 
tion is  one  of  a  common  or  general 
interest  of  many  persons,  or  where 
the  persons  who  may  be  made  par- 
ties are  very  numerous,  it  being 
impracticable  to  bring  them  all 
before  the  court,  then  one  may  sue 
for  the  benefit  of  all.  The  word 
"  many  "  is  not  used  in  this  section 
of  the  Code  of  Civil  Procedure  to 
express  the  idea  of  very  numerous 
persons.  There  are  two  classes 
named,  where  one  may  sue  for 
all.  One  is,  where  many  persons 
have  a  common  interest  and  an- 
other where  the   parties  are  so 


numerous  that  it  is  impracticable 
to  bring  them  all  before  the  court. 
While  the  word  "many"  as  here 
used,  contemplates  more  than  one, 
it  does  not  necessarily  very  nvr 
merous  persons,  while  the  word 
"many"  as  ordinarily  used,  is 
synonymous  in  meaning  with 
"numerous."  As  used  in  this 
section,  in  connection  with  the 
words  "common  or  general  in- 
terest of  the  persons,"  it  means  a 
limited  number.  It  is  the  charac- 
ter of  the  interest  which  controls 
rather  than  the  number  of  per- 
sons. The  third  class  mentioned 
"  very  numerous,"  one  is  allowed 
to  sue  for  all,  as  a  matter  of  con- 
venience in  the  administration  of 
justice  by  the  court. 

On  a  demurrer  to  a  complaint, 
the  test  of  the  unity  of  interest 
intended  by  this  section  is  that 
the  joint  connection  with  or  re- 
lation to  the  subject-matter,  which 
by  the  established  practice  of  the 
common  law,  courts  will  preclude 
a  separate  action.  (Farnam  agt. 
Barnum,  ante,  896.) 

92.  Section  449  —  An  action  must 
be  brought  by  the  real  party  in 
interest.  (See  Merchants'  Loan 
and  Trust  Co,  agt.  Clair,  3G  ffun, 
302) 

23.  Sections  451,  1932,  1934, 1935  — 
The  court  may  on  the  trial  allow 
the  pleadings  to  be  amended  by 
striking  out  the  words  "  and  son 
in  the  title  of  the  action  and  in- 
serting in  place  thereof  the  name 
of  the  son.  (Bannerman  agt. 
Quackenbush  et  al.,  ante,  293.) 

24.  Sections  452,  499  — Under  the 
provisions  of  these  sections  of  the 
Code  of  Civil  Procedure  although 
the  defendants  in  an  action  by 
omitting  to  raise  an  objectiou  of 
defect  of  parties  by  demurrer  or 
answer,  must  be  deemed  to  have 
waived  it,  yet  where  the  granting 
of  relief  against  the  defendant 
will  prejudice  rights  of  others 
who  are  not  parties  to  the  action, 
and  their  rights  cannot  be  saved 
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by  the  judgment,  and  the  contro- 
versy cannot  be  completely  deter- 
mined without  their  presence,  the 
court  must  direct  them  to  be  made 
parties  before  proceeding  to  judg- 
ment, and  a  failure  so  to  do  is 
fatal  to  the  judgment.  (Oster- 
hovdtet  al  .agt.  Bd.  Sup'rs  etal.,  98 
N.  r„  289.) 

25.  Section  484  —  Under  this  section 
of  the  Code  of  Civil  Procedure, 
trespass  and  slander  of  title  can- 
not be  joined  in  the  same  com- 
plaint {Dodge  agt.  Colby,  ante, 
475.) 

26.  Sections  525,  526  —  A  verifica- 
tion of  a  pleading  made  by  the 
secretary  of  a  domestic  corpora- 
tion in  the  usual  form,  as  re- 
quired by  the  Code,  when  a 
pleading  is  verified  by  the  party, 
is  a  sufficient  verification. 

It  is  only  agents  or  attorneys 
that  are  required,  when  verifying 
pleadings,  to  set  forth  the  grounds 
of  their  belief  as  to  all  matters 
not  stated  upon  their  knowledge, 
and  the  reason  why  the  verifica- 
tion is  not  made  ny  the  party. 
A  corporation  cannot  take  an 
oath,  and  the  statute  points  out 
the  way  in  which  it  must  verify  a 
pleading.  Such  verification  is 
the  verification  of  the  corporation 
and  a  verification  by  the  party. 
(American  Insulator  Co.  agt.  Bank- 
ers and  Merchants'  Telegraph  Co.% 
ante,  120.) 

■27.  Section  546  —  Motion  to  make  a 
complaint  more  definite  and  to 
state  causes  of  action  separately — 
within  what  time  it  must  be  made. 
(See  Brooks  agt.  HancJiett,  36  Run, 
70.) 

s 

88.  Section  550  —  Proof  that  one  of 
two  partners  withdrew  a  large 
amount  of  money  from  the  busi- 
ness of  the  firm  for  the  reason  that 
it  had  suffered  severe  losses,  and 
that  the  other  partner  had  already 
transferred  a  large  portion  of  his 
property  to  his  wife  without  con- 
sideration,  will    not  support  an 


order  of  arrest  against  the  partner 
who  withdrew  the  money,  with- 
out further  proof  that  he  had 
either  disposed  of  any  part  of  this 
sum  or  intended  to  do  so  to  de- 
fraud his  creditors.  (Scott  and 
others  agt  Reed,  ante,  521.) 

29.  Section  603  —  A  court  having 
power  to,  and  which  appoints  a 
receiver  of  the  assets  of  an  insol- 
vent corporation,  may,  in  aid  of 
that  appointment,  forbid  any  after 
interference,  by  way  of  levy  and 
seizure  by  attachment  or  execu- 
tion, with  the  property  in  his 
possession. 

The  provisions  of  sections  603 
et  seq. ,  in  reference  to  injunctions, 
have  no  application  to  such  a  case. 

The  exercise  of  the  right  to  re- 
strain such  interference  being  in 
the  discretion  of  the  court,  its 
determination  is  not  reviewable 
here.  (Woerishoffer  agt.  North 
River  Const  n  Co.,  99  iVT  T.,  398  ) 

80.  Section  635,  sub.  2— Attach- 
ment—  when  the  action  is  one  for 
a  wrongful  conversion  of  per- 
sonal property.  (See  Qladke  agt. 
Maschke,  35  Hun,  476.) 

31.  Section  635  — Contract  —  when 
a  foreign  judgment  is  deemed  to 
be  one  — Code  of  Civil  Procedure, 
sec.  635  —  right  of  an  assignee  of 
a  foreign  judgment  to  sue  there- 
on in  this  state  —  when  a  stay 
granted  in  a  foreign  country  is 
operative  here.  (See  Na&ro  agt. 
McCalmont  Oil  Co.,  36  Hun,  296.) 

32.  Section  636—  An  affidavit  for  an 
attachment  made  by  H.  states  as 
follows:  "  I  am  a  member  of  the 
firm  of  D.  &  Co.,  and  one  of  the 
plaintiffs  above-named,  the  only 
plaintiffs  so  above-named  being 
X).  and  himself,  it  is  a  fair  pre- 
sumption that  they  oonstiuite  the 
firm." 

It  is  to  be  presumed  that  if 
counter-claims  existed  in  favor  of 
the  defendant,  that  some  knowl- 
edge of  that  fact  would  have  been 
possessed  by  the  plaintiff  H.  mak 
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ing  the  affidavit.  For  the  pur- 
poses of  the  statute  his  knowledge 
•  constituted  that  which  was  known 
to  the  plaintiffs,  and  his  allegation 
is  a  substantial  compliance  there- 
with. 

An  affidavit  by  B.  which  states 
that  he  was  the  bookkeeper  of  the 
plaintiffs  and  personally  acquaint- 
ed with  the  defendant;  that  the 
defendant  had  in  his  possession 
several  statements  showing  a  bal- 
ance due  to  the  plaintiffs  for  the 
goods  sold  and  delivered  to  him, 
and  that  he  had  frequently  ac- 
knowledged to  the  affiant  his  in- 
debtedness to  the  plaintiffs  for 
the  amount  claimed,  is  sufficient 
to  show  the  existence  of  a  cause 
of  action  in  favor  of  the  plaintiffs 
against  the  defendant.  {Doctor 
agt.  Schnepp,  ante,  52.) 

88.  Section  636  —  Attachment  — 
when  the  affidavit  may  be  made 
by  an  agent.  (See  (tribbon  agt. 
Back,  85  Sun,  511.) 

84.  Section  636  —  Attachment  — 
affidavit  by  agent  —  it  must  show 
the  source  from  which  the  in- 
formation is  derived.  (See  Marine 
Nat.  Bank  of  N.  Y.  agt.  Ward, 
35  Hun,  395.) 

85.  Section  709 —  The  provision  of 
section  709  of  the  Code  of  Civil 
Procedure  permitting  the  sheriff 
to  hold  property  taken  under  an 
attachment  after  the  warrant  of 
attachment  has  been  vacated  on 
the  application  of  defendant, 
until  his  costs  and  expenses  have 
been  paid,  and  sell  it  for  their 
payment,  is  unconstitutional,  as 
being  in  effect  to  allow  him  to 
hold  and  dispose  of  the  property 
of  one  party  to  pay  the  debt  ex- 
clusively of  another  (8ee  Hall&gt. 

United  States  Reflector  Company, 
66    How ,   51).      (Botoe  agt.    The 

Unitea   States  Reflector  Company 

and  others,  antey  440.) 

36.  Section  709  —  Vacating  an  at- 
tachment—  when  the  defendant 
cannot  be  compelled  to  pay  the 


sheriff's  costs  and  expenses— Code 
of  Civil  Procedure,  sec.  709,  its 
provisions  directing  the  payment 
of  sheriff's  costs,  &c,  is  uncon- 
stitutional .  (See  Bowe  agt.  U.  8. 
Reflector  Co.,  86  Hun,  407.) 

37.  Sections  72  <,  724  —  There  being 
no  want  of  jurisdiction,  if  there 
are  any  defects  or  irregularities  in 
the  judgment,  or  proceedings  or 
execution,  they  can  be  taken  ad- 
vantage of  only  by  the  defendant. 

The  alleged  irregularities  and 
informalities  may  be  amended  or 
corrected  by  an  order  to  be  en- 
tered herein.  (Root  agt.  Meyer, 
ante,  20.) 

38.  Section  723  — Execution  against 
the  person  —  irregularities  in  the 
recited  —  when  amendable  — stip- 
ulation not  to  sue  for  false  ar- 
rest —  power  of  the  court  to  com- 
pel a  party  to  make  it  —  Code  of 
Civil  Procedure,  sees.  1872, 1489. 
(See  Walter  agt.  Isaacs,  36  Bun, 
233.) 

39.  Sections  738, 1278, 1932—  Where 
defendants  were  sued  as  partner* 
upon  a  partnership  indebtedness, 
and  one  appeared  and  defended 
the  action,  the  other  defendant  not 
being  served  with  process  and  not 
appearing,  the  one  appearing 
served  an  offer  to  allow  judgment 
to  be  taken  "against  him  for 
sixty-five  dollars  and  fifty-four 
cents,  with  interest  and  costs. 
The  plaintiff  recovered  a  judg- 
ment against  the  defendants 
"jointly  tot  seventy-two  dollars 
and  ninety-one  cents,  but  this  in- 
cluded interest,  so  that  the  judg- 
ment, "  in  amount,"  is  not  more 
favorable  than  the  offer: 

Held,  that  a  joint  judgment 
could  not  have  been  entered  upon 
the  offer;  and,  therefore,  the  re- 
covery is  more  favorable,  as  it  is 
enforceable  against  the  joint  prop- 
erty of  both  defendants,  as  well 
as  the  property  of  the  defendants 
served,  and  the  plaintiff  is  entitled 
to  tax  his  costs.  (Bannerman  agt. 
Quackenbush  et  al.,  ante,  82.) 
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40.  Section  740  —  Upon  a  motion  by 
an  attaching  creditor  to  set  aside 
a  judgment  and  execution,  which 
Judgment  had  been  enteced  upon 
plaintiff's  acceptance  of  an  offer 
made  by  defendants,  because  the 
acceptance  did  not  have  annexed 
thereto  any  affidavit  to  the  effect 
that  the  plaintiff's  attorneys  were 
duly  authorized  to  accept  said 
offer,  as  required  by  this  section 
of  the  Code  of  Civil  Procedure: 

Held,  that  the  court  has  power 
to  allow  an  amendment  nunc  pro 
tunc,  annexing  the  proper  affida- 
vit; and  where  it  appears  that  the 
omissions  to  annex  the  proper  affi- 
davit to  the  acceptance  was  an 
inadvertence  of  the  attorney,  and 
that  the  authority  to  accept  ac- 
tually existed,  the  amendment 
should  be  granted.  (Stark  agt. 
Stark  and  another ,  ante,  860.) 

41.  Section  757  — Order  of  substi- 
tution —  an  assignee  may  be  sub- 
stituted as  plaintiff  although  a 
counter-claim  has  been  pleaded. 
(See  Schlichter  agt.  8.  Brooklyn 
Saw  Mill  Co.,  35  Hun,  889.) 

42.  Section  779  —  The  costs  imposed 
upon  the  first  motion  made  in  this 
matter  by  the  party  now  moving 
remaining  unpaid,  the  court  is 
powerless  to  entertain  the  present 
motion,  as  by  the  non-payment  of 
such  costs  all  proceedings  on  the 
part  of  the  party  required  to  pay 
them  are  stayed.  (The  National 
Bank  of  Port  Jercve  agt.  Hansee, 
ante,  200.) 

48.  Section  829—  It  is  not  the  in- 
tention of  the  Code  (sec.  829)  to 
prevent  a  party  to  a  suit  from 
testifying  to  any  intrinsic  fact 
that  tends  to  contradict  a  witness 
who  swears  to  transactions  or 
communications  had  between 
such  party  and  a  deceased  person, 
even  where  he  cannot  directly 
testify  that  no  such  conversation 
or  transaction  was  ever  had. 

It  was  not  the  intention  to  pre- 
vent the  contradiction  of  a  living 
witness,  but  to  prevent  a  living 
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party  to  a  transaction  or  commu- 
nication from  testifying  to  it  him- 
self when  death  has  closed  the 
mouth  of  the  other  party. 

So  when  a  living  witness  swears 
to  a  contract  made  by  a  defend- 
ant  with  a  deceased  party  at  a 
specified  time  or  place,  there  is 
nothing  in  the  Code  to  prevent 
the  defendant  from  testifying  that 
at  the  time  named  he  was  in  Eu- 
rope or  at  some  distant  place, 
rendering  it  impossible  that  the 
witness  speaks  the  truth.  (Jfr. 
Kenna  agt.  Bolger,  ante,  411.) 

44.  Section  829  —  Evidence  —  when 
inadmissible  as  relating  to  a  per- 
sonal transaction  with  a  deceased 
person.  (See  Boughton  agt.  Bogar- 
due,  35  Hun,  198.) 

45.  Section  829 —  Evidence  —  mean- 
ing of  the  words  "interested  in 
the  event "  in  this  section  of  the 
Code  of  Civil  Procedure,  (See 
Moore  agt.  Ovialt,  35  Han,  216.) 

46.  Section  829  —  Objections  to  evi- 
dence must  be  specific.  (See  Rigge 
agt.  American  Home  Mis.  Society, 
85  Hun,  656.) 

47.  Section  829  —  Evidence  —  when 
inadmissible  as  involving  a  per- 
sonal transaction  between  a  party 
and  a  dead  person.  (See  Oliver 
agt.  FreUgh,  86  Hun,  6J3.) 

48.  Section  829  —  The  provision  of 
this  section  of  the  ('ode  of  Civil 
Procedure,  prohibiting  a  party  to 
an  action  from  testifying  in  his 
own  behalf  against  an  executor, 
&c,  of  a  deceased  person  "con- 
cerning a  personal  transaction  or 
communication  between  the  wit- 
ness and  the  deceased  person," 
does  not  necessarily,  and  under 
all  circumstances,  exclude  the  evi- 
dence of  a  party  so  testifying, 
when  it  tends  only  to  negative  or 
affirm  the  existence  of  such  a 
transaction  or  communication. 

Where  the  party  representing 
the  deceased  person  has  as  a  wit- 
ness in  his  own  behalf  given  ma- 
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terial  evidence,  the  adverse  party, 
although  precluded  from  directly 
proving  the  existence  of  such  a 
transaction  or  communication, 
may  testify  as  to  extraneous  facts 
tending  to  controvert  such  evi- 
dence, although  those  facts  may 
incidentally  tend  to  establish  the 
inference  that  such  a  transaction 
or  communication  has  or  has  not 
taken  place.  (  Lewis  agt.  AferriU, 
98  2V.  T-,  200.) 

49.  Section  8 14  -  The  contract  of 
insurance  contained  a  condition 
that  if  the  insured  should  commit 
suicide  or  die  by  his  own  hand  the 
policy  should  become  void.  The 
defendant  proved  and  the  plain- 
tiff conceded  that  the  insured  did 
die  by  his  own  hand.  The  plain- 
tiff sought  to  prove  that  the  in- 
sured was  insane  at  the  time,  and 
that  in  a  legal  sense  he  did  not 
commit  suicide  or  die  by  his  own 
hands,  and  called  the  physician 
who  attended  the  deceased  during 
all  the  period  of  his  mental  dis- 
turbance, on  this  question.  De- 
fendant objected  to  this  evidence 
on  the  ground  that  he  was  not 
competent  by  reason  of  the  pro- 
hibition contained  in  this  section 
of  the  Code  of  Civil  Procedure: 

Ikldy  that  as  the  evidence  was 
produced  for  the  purpose  of  pro- 
tecting the  estate  of  the  deceased, 
and  to  uphold  a  contract  made  by 
him  in  his  lifetime  with  the  de- 
fendant, the  executors,  as  his  per- 
sonal representatives,  possessed 
the  right  and  privilege  of  releasing 
the  physician  from  the  statutory 
obligation  of  secrecy,  and  defend- 
ant had  no  ground  for  an  excep- 
tion. 

After  the  plaintiff  had  intro- 
duced all  his  evidence  on  the  qucs 
tion  of  the  insanity  of  the  de- 
ceased, and  had  rested  his'  case  for 
the  second  time,  the  defendant 
offered  evidence  to  show  the  na- 
ture of  the  insanity  of  deceased, 
and  that  the  insanity  with  which 
he  was  afflicted  was  hereditary  in 
its  character.  The  offer  was  re- 
jected upon  the  ground  that  the 


defendant's  case  had  been  rested, 
and  that  it  had  not  been  pleaded: 

Held  (Barker,  J.),  that  the  first 
reason  for  rejecting  the  evidence 
was  not  well  founded  for  the  rea- 
son that  prior  to  the  time  of  this 
offer  it  would  not  have  been  per- 
tinent for  the  defendant  to  give 
any  evidence  on  the  subject  of 
the  insanity  of  the  insured,  as  no 
question  had  then  been  made  as 
to  such  insanity.  The  plaintiff 
raised  that  question  and  gave  evi- 
dence teuding  to  prove  the  in- 
sanity of  the  insured  at  the  time 
he  took  his  own  life,  with  a  view 
of  avoiding  the  legal  effect  of  the 
act,  and  the  defendant  sought  to 
meet  this  position  of  plaintiff  and 
to  show  the  nature  and  degree  of 
the  insanity,  and  this  made  the 
evidence  offered  material  and 
competent  (Smith,  P.  J.t  and 
Hardin,  J.,  dissenting). 

Held,  further  (Barker,  J.),  that 
the  other  ground  was  equally 
without  foundation,  as  it  is  set 
forth  in  the  answer  that  it  was  a 
condition  of  the  contract,  in  case 
the  insured  should  commit  sui- 
cide or  die  by  his  own  hand,  the 
policy  of  insurance  should  be- 
come null  and  void,  and  it  is  also 
alleged  he  did  commit  suicide 
and  did  die  by  his  own  hand. 
(  Westover  agt.  The  JEtna  Life  Ins. 
Co.,  ante,  108.) 

50.  Section  854  —  By  this  section  of 
the  Code  of  Civil  Procedure,  a 
physician  is  prohibited  from  dis- 
closing any  information  which  he 
acquired  in  attending  a  patient  in 
a  professional  capacity,  and  which 
was  necessary  to  enable  him  to 
act  in  that  capacity,  and  the  seal 
of  the  law  placed  upon  such  dis- 
closures can  be  removed  only  by 
the  express  waiver  of  the  patient 
himself. 

Whenever  the  evidence  comes 
within  the  purview  of  the  statute 
it  is  absolutely  prohibited  and 
may  be  objected  to  by  any  one, 
unless  it  be  waived  by  the  person 
for  whose  benefit  the  statute  was 
enacted. 


560 


HOWARD'S  PRACTICE  REPORTS. 


Digest. 


An  executor  or  administrator 
does  not  represent  a  deceased  per- 
son for  the  purpose  of  making 
such  a  waiver.  He  represents 
him  simply  in  reference  to  right 
of  property  and  not  in  reference 
to  those  rights  which  pertain  to 
the  person  and  character  of  the 
testator  (Reversing  S.  C. ,  ante,  1 68). 
( Westover  agt.  The  jEtna  Life  Ins, 
Co.,  ante,  184.) 

51.  Section  837  —  Actions  against 
trustee  to  recover  corporate  debts 
as  a  penalty  for  failure  to  file  an- 
nual reports  are  "penalties," 
within  the  meaning  of  section  837 
of  the  Code  of  Civil  Procedure. 
In  such  actions  a  party  defendant 
is  privileged  from  answering  any 
question  concerning  the  facts  al- 
leged in  the  complaint  and  cannot 
be  compelled  to  answer  upon  an 
examination  before  trial  any 
question  which  would  support 
the  claim  of  the  plaintiffs,  either 
against  himself  or  his  co-defend- 
ants. (Hughen  agt.  Woodward, 
ante,  127.) 

52.  Section  870  —  Examination  of  a 
party  before  trial  —  when  not  re- 
fused because  it  might  tend  to 
show  the  party  guilty  of  a  crim- 
inal offense.  {Ste  Davies  agt.  Fish, 
35  Hun,  430.) 

53.  Section  873  — Order  for  the  ex- 
amination of  a  corporate  party  be- 
fore trial  —  a  defaulting  defend- 
ant may  be  examined.  (See  iV.  Y.t 
L.  E.  and  W.  R.  R.  Co,  agt.  Car- 
hart,  36  Hun,  288.) 

54.  Section  983  —  Under  the  provi- 
sions of  the  act  of  1875  (sees,  i,  2, 
8,  chap.  4H5,  Laws  of  1875),  as 
amended  (cfiap.  359,  Laws  of  1876; 
chap.  1 53,  Laws  of  1879),  imposing 
a  penalty  upen  the  agent  of  a  for- 
eign insurance  company  who 
effects  or  procures  an  insurance 
against  fire  upon  property  within 
the  limits  of  a  city  or  incorporated 
village,  without  having  first  given 
a  bond  to  the  treasurer  of  the  fire 
department  of  the  municipality, 


conditioned  for  the  payment  to 
such  treasurer  of  a  percentage  on 
premiums  received,  the  cause  of 
action  so  given  arises  in  the  muni- 
cipality; it  is  immaterial  where 
the  contract  of  insurance  was 
actually  signed. 

Under  the  provision,  therefore, 
of  this  section  of  the  Code  of  Civil 
Procedure  requiring  that  an  action 
to  recover  a  statutory  penalty 
shall  be  in  the  county  "  where  the 
cause  of  action,  or  some  part 
thereof,  arose,"  an  action  to  re- 
cover such  a  penalty  is  triable  to 
the  county  wherein  the  city  or 
village  is  located.  (Ithaca  Iftre 
Department  agt.  Beeeher  et  aL,  99 
N.  F.,429.) 

55.  Section  1003  —  Trial  of  a  specific 
question  by  a  jury  in  an  equitable 
action  —  when  an  order  granting 
or  refusing  a  new  trial  in,  is  ap- 
pealable—  Code  of  Civil  Proced- 
ure, sec.  1347,  sub.  2  (See  Bowen 
agt.  Becht,  35  Hun,  434.) 

56.  Section  1019  — The  sixty  days 
in  which  a  referee  must  make  his 
report  do  not  commence  to  run 
until  the  cause  is  submitted. 

Where  briefs  are  to  be  submit- 
ted, there  is  no  submission  of  the 
cause  until  the  time  to  hand  in 
the  briefs  is  passed. 

The  referee  has  power  to  en- 
large the  time  for  the  submission 
of  briefs. 

Having  his  report  ready  and  ten- 
dering it  on  payment  of  his  fees, 
within  the  sixty  days,  is  sufficient 
(See  to  same  effect  decision  by  gen- 
eral term,  first  department,  Little 
agt.  Lynch,  1  How  [N.  S.],  95). 
(Morrison  agt.  Lawrence,  ante,  72.) 

57.  Section  1166  — If  a  trial  pro- 
ceeds, and  a  verdict  be  rendered 
without  a  jury  being  sworn,  such 
a  verdict  is  not  irregular  and  void, 
when  neither  party  asked  that  the 
oath  should  be  administered. 

That  which  the  law  requires  to 
be  done  for  the  protection  of  a 
party,  may  be  waived,  and  the 
failure  to   object   is   a    waiver. 
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Nor  can  failure  to  object  be  ex- 
cused by  alleged  ignorance.  (Jen- 
kins agt.  Oity  of  Hudson,  ante,  244.) 

58.  Sections  1240,  1241,  1 760,  1778, 
3348  —  Business  partnerships  be- 
tween husband  and  wife  are  not 
authorized. 

Therefore  a  husband  cannot 
claim  under  a  business  copartner- 
ship with  his  wife,  the  right  to  a 
dissolution  of  the  same  and  the 
appointment  of  a  receiver. 

This  is  adverse  to  Zimmerman 
agt.  Erhard  and  Dodge  (59  How., 
11) ;  and  Graff  et  al.  agt.  Kinney 
(1  How.  [N.  8.],  59) ;  see,  also, 
Fairlee  agt.  BloomingdaU  (67  How. , 
292).  (Jacquin  agt.  Jacquin,  ante, 
51.) 

59.  Section  1241,  sub.  2  —  Contempt 
of  court  —  when  the  failure  of  a 
defendant  to  comply  with  the  di- 
rections of  a  final  judgment  can- 
not be  treated  as  a  contempt  — 
Code  of  Civil  Procedure,  sees. 
1778,  1769;  sec.  8,  sub. 3  —  "man- 
date," meaning  of.  (See  Jacquin 
agt.  Jacquin,  36  Hun%  878.) 

60.  Section  1256  — Lien  of  a  judg- 
ment —  effect  of  opening  the  judg- 
ment and  allowing  it  to  stand  as 
a  security  for  what  may  be  there- 
after recovered.  (See  Holmes  agt. 
Bush,  35  Hun,  637.) 

61.  Section  1323 —  Under  the  pro- 
vision of  this  section  of  the  Code 
of  Civil  Procedure  authorizing  an 
appellate  court,  on  reversal  of  a 
final  judgment,  to  ' '  make  or  com- 
pel restitution  of  property  or  of  a 
right  lost  by  means  of  the  erro- 
neous judgment,"  such  court  can- 
not restore  property  taken  and 
sold  under  another  judgment,  al- 
though the  effect  or  tbe  reversal 
is  to  decide  that  the  property  was 
taken  from  the  party  legally  en- 
titled to  it;  it  may  interfere  in  this 
summary  manner  only  to  restore 

ETty  or  rights  lost  by  the 
nent  reversed.  (Murray  Agt. 
Uetal.,MN.  T.,  480.) 


62.  Section  1347,  sub.  2  — Trial  of 
a  specific  question  by  a  jury  in  an 
equitable  action  —  when  an  order 
granting  or  refusing  a  new  trial 
in,  is  appealable  —  Code  of  Civil 
Procedure,  sec.  1003.  (See  Bowen 
agt.  Becht,  35  Hun,  434.) 

68.  Sections  1370, 450  —  In  an  action 
wherein  an  attachment  had  been 
issued,  upon  the  ground  that  de- 
fendant, a  resident  of  the  state, had 
departed  therefrom  with  intent  to 
defraud  his  creditors,  or  to  avoid 
the  service  of  a  summons,  the  ex- 
ecution directed  the  sheriff  to  col- 
lect the  judgment  out  of  the  at- 
tached personal  property,  and  if 
that  was  insufficient,  out  of  the 
real  estate  attached  :  Held,  that, 
so  far  as  the  real  estate  was  con- 
cerned, the  execution  was  void, 
and  a  sale  under  it  conveyed  no 
title;  that  the  provision  of  the 
Code  of  Civil  Procedure^.  1870, 
sub.  2)  prescribing  the  form  of  ex- 
ecution in  such  case  is  peremp- 
tory, and  the  attached  real  estate 
could  not  be  resorted  to  until  the 
remedy  against  the  debtor's  per- 
sonal property,  both  attached  and 
unattached,  had  been  exhausted. 

It  seems  that  where  the  attach- 
ment judgment  and  execution  are 
regular,  a  bona  fide  purchaser  on 
sale  acquires  a  good  title,  although 
after  a  conveyance  to  him  the  de- 
fendant is  allowed  to  come  in  and 
defend  as  authorized  by  the  Code 
(sec.  445)  and  succeeds  in  his  de- 
fense. 

Under  a  void  process,  however, 
no  title  can  be  acquired,  and  a 
bona  fide  purchaser,  as  against  the 
owner  of  the  property,  stands  in 
no  better  position  than  one  pur- 
chasing with  full  knowledge  of 
the  invalidity.  (Place  agt.  RUey 
etal.,$8N.  Y.,  1.) 

64.  Section  1 8  -  2 — Execution  against 
the  person  —  irregularities  in  the 
recital  —when  amendable  —  stipu- 
lation not  to  sue  for  false  arrest  — 
power  of  the  court  to  compel  a 
party  to  make  it  —  Code  of  Civil 
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Procedure,  sees.  723,  1489.     (See 
Walter  agt.  Isaacs,  36  Hun,  233.) 

66.  Sections  1390.  1391— Exempt 
property.  (See  Salsbury  agt.  Par- 
sous,  36  Hun,  12.) 

66.  Section  1393  —  Deposit  of  pen- 
sion in  savings  bank  —  exempt 
from  execution.  (See  Stockwell 
agt.  Nat.  Bank  of  Malone,  36 
Hun,  583.) 

67.  Section  1398  — What  property 
is  exempt,  as  pay  of  a  soldier. 
(See  Burgett  a*gt.  Fancher,  35  Hun, 
647.) 

68.  Section  1489— Execution  against 
the  person  —  irregularities  in  the 
recital — when  amenable — stipula- 
tion not  to  sue  for  false  arrest  — 
power  of  the  court  to  compel  a 
party  to  make  it  —  Code  of  Civil 
Procedure,  sees.  723,  '372.  (See 
Walter  agt.  Isaacs,  36  Hun,  233.) 

69.  Sections  1667,  1668  — Costs  — 
when  the  plaintiff  is  entitled  to 
them,  on  the  ground  that  the  title 
to  real  property  is  put  in  issue  by 
the  pleadings  —  Code  of  Civil 
Procedure,  sec  3228,  sub.  1.  (See 
Crowell  agt.  Smith,  35  Hun,  182.) 

70.  Section  1758  —  Condonation  of 
adultery  by  subsequent  cohabita- 
tion with  knowledge  does  not  bar 
an  after-brought  action  for  divorce 
predicated  on  such  adultery, 
where  the  condonation  is  upon 
the  promise  by  the  guilty  party 
(the  husband)  that  he  would  in 
all  things  thereafter  treat  his  wife 
kindly  and  iu  a  proper  manner, 
and  would  be  in  all  things  a  good 
and  affectionate  husband  to  her, 
when  such  promise  has  been  vio- 
lated. (Timerson  agt.  Tifnerson, 
ante,  526). 

71.  Section  1769  —  Contempt  of 
court  —  when  the  failure  of  a  de- 
fendant to  comply  with  the  di- 
rections of  a  final  judgment  can- 
not be  treated  as  a  contempt  — 
Code    of   Civil    Procedure,    sec. 


1773  ;  sec.  1241,  sub.  2 ;  sec.  8, 
sub.  3 —  "  mandate,"  meaning  of. 
{See  Jacquin  agt.  Jacquin,  36 
Hun,  «78.) 

72.  Section  1773  —  Contempt  of 
court  —  when  the  failure  of  a  de- 
fendant to  comply  with  the  di- 
rections of  a  final  judgment  can- 
not be  treated  as  a  contempt  — 
Code  of  Civil  Procedure,  sees. 
1773,  17o9  ;  sec.  1241,  sub.  2 ;  sec. 
8,  sub.  8— "mandate,"  meaning 
of.  (See  Jacquin  agt.  Jacquin,  26 
Hun,  378.) 

78.  Section  1 776 — In  proceedings  by  a 
railroad  corporation  to  acquire  title 
to  lands,  the  petition  averred  the 
due  incorporation  of  the  petitioner. 
A  counter  affidavit  denied  any 
knowledge  or  information  sura" 
cient  to  fdrra  a  belief  as  to  the 
truth  of  said  averment:  Held, 
that  considering  this  simply  as  an 
affidavit,  it  was  not  a  denial  of  the 
averment;  that  treating  it  as  an 
answer,  there  was  no  such  denial 
as  put  the  petitioner  to  proof  of 
its  incorporation,  as  under  this 
section  of  the  Code  of  Civil  Pro- 
cedure a  corporation  plaintiff  is 
not  required  to  prove  its  corporate 
existence  unless  the  answer  con- 
tains an  affirmative  allegation  that 
plaintiff  is  not  a  corporation;  that 
therefore,  conceding  the  land- 
owner might,  without  a  formal 
denial,  disprove  the  fact,  the  bur- 
den was  upon  it  of  proving  the 
petitioner  was  not  a  corporation. 
{Matter  of  Petition  of  N.  Y.,  L.  and 
W.  R  Co.,  99  N.  T.;  12.) 

74.  Section  1780  — When  one  for- 
eign corporation  can  sue  another 
in  this  state.  (See  Duquesne  Club 
agt.  Penn  Bank  of  Pittsburgh,  35 
Hun,  390.) 

75.  Section  1780  —  Foreign  corpora- 
tion—right of  a  non-resident  to 
sue  it  in  this  state.  (See  Adams 
agt.  Penn  Bank  of  PiMtburgh,  35 
Hun,  893.) 

76.  Section  1835  —  Where  the  claim, 
as  presented,  was  for  $4,728.  ^8,  and 
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the  defendant  not  only  rejected 
the  entire  claim  of  the  plaintiff, 
but  set  up  a  counter-claim  against 
him  for  the  sum  of  $2,624.55,  for 
which  sum  she  asked  an  affirma- 
tive judgment  against  the  plain- 
tiff, with  interest,  besides  costs 
of  the  action  and  the  referee  ap- 
pointed to  hear  and  decide  the 
issues,  rejected  the  counter  claim 
entirely  and  found  $621.55  due  to 
theplaintiff  from  the  estate : 

Meld,  that  the  attempt  made  by 
the  defendant  to  recover  judgment 
for  a  Large  and  independent  claim 
against  the  plaintiff,  in  which  she 
entirely  failed,  constituted  an 
unreasonable  resistance  to  the  de 
mand  of  plaintiff  and  entitled  him 
to  the  costs  of  the  action. 

Held,  further,  that  the  attempt  by 
the  defendant  to  recover  through 
the  suit  brought  against  her  a  large 
counter-claim  against  the  plaintiff, 
brings  her  within  the  cases  pro- 
vided for  by  section  1835  of  the 
Code  of  Civil  Procedure,  in  which 
costs  may  be  awarded  to  the 
plaintiff.  (Sutton  agt.  Newton, 
ante,  56.) 

77.  Section  1871  — Judgment  cred- 
itor's action — when  maintainable 
after  the  judgment  has  ceased  to 
be  a  lien  upon  real  estate.  (See 
Scomlle  agt.  Shed,  36  Hun,  165.) 

78.  Section  1871— A  judgment 
creditor's  action,  whether  insti- 
tuted Under  the  Revised  Statutes 
(2  R  8.,  174,  sees.  38  et  seq.),  or 
the  Code  of  Civil  Procedure  (sees. 
1871  el  seq.),  can  reach  only  prop- 
erty belonging  to,  or  things  in  ac- 
tion due  to  the  judgment  debtor 
or  held  in  trust  for  him.  The  fact 
that  the  debtor  paid  the  consider- 
ation for  property  conveyed  at  his 
instance  to  another,  does  not  alone 
authorize  a  judgment  directing 
the  taking  of  the  property  to  sat- 
isfy the  debt.  (Niver  agt.  Crake 
etal,  98  A:  Y,  40.) 

™.  Section  1871  — Where  a  trust 
provides  for  the  payment  of  the 
income  of  the  trust  fund  to  the 


beneficiary,  a  judgment  creditor 
of  such  beninciary  may  maintain 
an  action  in  equity  to  reach  and 
appropriate  to  the  payment  of  his 
judgment  the  surplus  income  be- 
yond what  is  necessary  for  the 
suitable  support  and  maintenanoe 
of  the  cestui  que  trust  and  those 
dependent  upon  him. 

This  rule  applies  as  well  where 
the  trust  fund  from  which  the  in- 
come is  derived  is  personal  prop- 
erty as  where  it  is  real  estate. 

The  disposition  of  the  income 
may  not  be  anticipated  by  the 
cestui  que  trust  or  incumbered  by 
any  contract  entered  into  by  him, 
providing  for  its  pledge,  transfer, 
or  alienation  previous  to  its  accu- 
mulation. 

The  creditor,  by  the  commence- 
ment of  the  action,  acquires  a  lien 
upon  the  accrued  and  unexpended 
surplus,  or  that  subsequently  aris- 
ing from  the  fund  superior  to  the 
claims  of  general  creditors  or 
assignees  of  the  cestui  que  trust. 
(ToUes  agt.  Wood  et  al.,  99  N.  Y.t 
616.) 

80.  Sections  1902,  1904  — The  facts 
that  the  children  of  a  person  killed 
through  the  negligence  of  another 
are  of  full  age,  are  living  away 
from  the  home  of  the  deceased, 
and  are  supporting  themselves,  do 
not  alone  establish  that  they  have 
sustained  no  such  pecuniary  dam- 
ages as  will  authorize  a  recovery 
in  an  action  under  the  statute 
(chap.  450,  Laws  of  1847;  Cods  of 
Civ.  Pro. ,  sees.  1902-4)  against  the 
wrong-doer.  (Lockwood  agt.  N. 
Y.,  L.  E.  and  W.  R.  R.  Co.,  98 
N.  Y.t  523.) 

81.  Section  1902  — The  cause  of 
action  given  by  the  statute  (chap. 
450,  Laws  of  1847;  Code  cf  CioU 
Pro.,  sec.  1902)  to  the  representa- 
tives of  .a  decedent,  whose  death 
was  caused  by  the  negligence  of 
another,  abates  upon  the  death  of 
the  wrong- doer,  and  an  action  can- 
not be  maintained  against  his 
representatives  (Yertore  agt.  Wis- 
waU>   16  How.  Pr.,  8,   overruled; 
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Needham  agt.  G.  T.  R.  R  Co.,  38 
Vt. .  294,  distinguished). 

The  history  of  the  statutory 
modifications  in  this  state  of  the 
rule  of  the  common  law  as  to  the 
survivability  of  actions  given,  and 
the  authorities  upon  the  subject 
collated  (Begerieh  agt.  Keddie,  32 
Hun,  141,  reversed).  {Hegerieh  agt. 
Keddie,  99  N.  T.,  258.) 

82.  Section  1943 — Release  of  one  of 
several  joint  debtors.  (See  Marx 
agt.  Jones,  36  Bun,  290.) 

83.  Sections  2239  to  2265  —  The 
court  may  restrain,  by  injunction, 
summary  proceedings,  if  the  jus- 
tice goes  beyond  his  jurisdiction, 
either  in  taking  cognizance  of  the 
proceedings  or  while  he  is  acting 
in  it,  and  if  it  appears  that  the  jus- 
tice who  granted  the  warrant,  the 
enforcement  of  which  is  sought  to 
be  restrained,  was  without  juris- 
diction, the  injunction  should  be 
continued. 

A  justice  has  no  power  in  sum- 
mary proceedings  to  adjourn  the 
same  except  for  the  purpose  of 
enabling  a  party  to  procure  his 
necessary  witnesses. 

Where,  upon  the  return  of  the 
precept,  the  tenant  filed  a  verified 
traverse  of  the  return  and  moved 
to  dismiss  the  proceedings,  and  the 
justice,  after  hearing  the  testi- 
mony of  the  parties  as  to  the 
service  of  the  precept  instead  of 
rendering  his  decision  upon  the 
close  of  the  evidence,  adjourned 
the  proceedings  for  the  purpose  of 
decision: 

Held,  to  operate  as  a  discontinu- 
ance of  the  proceedings. 

A  justice,  other  than  the  one 
before  the  precept  is  returnable, 
has  no  jurisdiction  to  issue  the 
warrant.  (Kiernan  agt.  Iteming, 
ante,  89.) 

84.  Section  2285  —  Contempt  —  the 
refusal  of  a  witness  to  answer  ques- 
tions may  be  punished  either  crim- 
inally or  civilly  — Code  of  Civil 
Procedure,  sec.  8,  sub.  5;  sec.  14, 
sub.  JJ  —  length   of    the    confine- 


ment— form  of  the  commitment 
(See  People  ex  rel.  Jones  agt.  Davul 
son,  35  Bun,  471.) 

85.  Section  2458  — It  is  not  neces- 
sary to  state  in  the  affidavit  to 
obtain  order  for  examination  of  a 
judgment  debtor,  in  proceedings 
supplementary  to  execution,  that 
the  city  court  of  New  York  is  a 
court  of  record,  that  no  previous 
application  for  an  order  to  ex- 
amine judgment  debtor  has  been 
made  in  the  action  or  that  the  judg- 
ment was  rendered  upon  the 
judgment  debtor's  appearance  or 
personal  service  of  the  summons 
upon  him.  (Sayer  agt.  MacDonald* 
ante,  119.) 

86.  Section  2460 — In  examinations 
in  supplementary  proceedings  in 
the  city  court,  where  it  appears  that 
the  judgment  debtor  has  made  a 
general  assignment  for  the  benefit 
of  his  creditors,  the  examination 
need  not  be  limited  to  property 
acquired  since  the  assignment 
(Schneider  et  al.  agt  AUman,  ante, 
448.) 

87.  Sections  2467,  2468  —  The  title 
to  the  personal  property  of  a  judg- 
ment debtor,  residing  in  another 
county  than  that  in  which  the 
judgment-roll  in  the  action  is 
filed,  is  not  vested  in  a  receiver  in 
supplementary  proceedings  until 
the  order  appointing  him  has  been 
filed  in  the  office  of  tne  clerk  of 
the  county  where  the  judgment- 
roll  is  filed,  and  a  copy  of  the 
order,  certified  by  that  clerk,  is 
filed  with  the  clerk  of  the  county 
where  the  judgment  debtor  resides. 

And  until  then  the  receiver  is 
not  entitled  to  an  order  requiring 
the  judgment  debtor  to  deliver  his 
personal  property  to  him.  (Stoats 
agt.  Wemple,  ante,  161.) 

88.  Section  2481,  sub.  6 — Surrogate 
—  power  to  open  decrees  —  inter- 
mediate accounting  by  a  guardian 
or  trustee  —  no  decree  can  be  en- 
tered by  the  surrogate.  (See  Mat- 
ter of  Bate U y,  36  Hun,  258.) 
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89.  Sections  2516,  2717,  2718  — 
Where  a  claim  against  an  estate 
is  presented,  in  proper  form  and 
duly  verified,  to  the  person  and  at 
the  place  named  in  the  statutory 
notice  to  creditors  given  by  execu- 
tors, and  after  a  reasonable  op- 
portunity to  examine  into  its 
validity  and  fairness,  the  execu- 
tors do  not  offer  to  refer  on  the 
ground  that  they  doubt  its  justice, 
or  do  not  dispute  it,  it  acquires 
the  character  of  a  liquidated  and 
undisputed  debt  against  the  es- 
tate (Tucker  agt.  Tucker,  4  Keyes, 
186;  8.  0..  4  Abb.  Gt.  of  App.  Dec., 
428:  Hoyt  agt.  Bonnett,  50  iVr.  T.t 
•538,  distinguished). 

Although  where  application  is 
made  by  the  creditor,  by  petition 
to  the  surrogate  to  direct  payment 
of  such  a  claim,  it  is  in  the  power 
of  the  executors  under  the  provi- 
sions of  the  Code  of  Civil  Proced- 
ure (sees.  2717,  2718).  to  divest  the 
surrogate  of  jurisdiction  and  put 
the  claimant  to  his  proof  in  an- 
other court;  if  they  fail  to  do 
this,  it  is  only  necessary  for  the 
'  surrogate  to  be  satisfied  by  proof, 
that  there  is  personal  property  of 
the  estate  applicable  to  the  pay- 
ment or  satisfaction  of  the  claim, 
and  which  may  be  applied  with- 
out injuriously  affecting  the  rights 
of  others  (Sec.  2718,  sub.  2). 

An  oral  plea  of  a  general  denial 
in  answer  to  the  petition  is  in- 
effectual for  any  purpose 

It  seems  that  in  any  case  as  the 
jurisdiction  of  the  surrogate  to 
direct  payment  of  a  debt  is  con- 
fined to  undisputed  claims,  the 
petitioner  is  neither  required  to 
state  the  facts  which  go  to  make 
out  his  debt,  nor  if  stated,  will  he 
be  permitted  to  establish  them. 
The  presentation  of  the  petition, 
and  the  citation  issued  thereon 
(see.  2516),  bring  in  the  executor, 
not  to  plead  or  respond  to  the  pe- 
tition, but  by  a  verified  written 
answer  to  set  forth  affirmatively 
facts,  if  any  exist  which  show 
"  that  it  is  doubtful  whether  the 
petitioner's  claim  is  valid  and 
legal,"  and  also  "denying  its  va- 


lidity or  legality  absolutely  or 
upon  information  and  belief.** 
The  answer  must  meet  both  re- 
quirements to  require  a  dismissal 
of  the  petition.  (Lambert  agt. 
Graft,  98  iV.  Y.,  842.) 

90.  Section  2561  —  Allowance  by  a 
surrogate  for  an  additional  day 
occupied  on  a  trial — allowable  on 
a  trial  before  a  referee  —  not  for 
an  adjournment.  (See  Matter  of 
Glark,  86  Hun,  301.) 

91.  Section  2570 — Costs  on  appeal 
from  a  surrogate's  court.  (See 
Walsh  agt.  Van  Allen,  86  Hun, 
629.) 

92  Sections  2588,  2589  — Where 
the  probate  of  a  will  was  contest- 
ed on  the  ground  of  undue  influ- 
ence, and  it  appeared  that  the 
testatrix  had  testamentary  capa- 
city, a  present  knowledge  of  the 
contents  of  the  will,  and  that  its 
execution  was  surrounded  by  all 
the  guards  the  statu  to  has  pre- 
scribed to  prevent  fraud  and  im- 
position :  Held,  that  the  will  could 
only  be  avoided  by  proof  of  influ- 
ence amounting  to  force  or  coer- 
cion ;  and  that  the  burden  of 
proving  this  was  upon  the  party 
making  the  allegation  ;  also  held, 
the  facts  that  the  proponent  of  the 
will  was  a  son  of  the  testatrix, 
that  he  communicated  to  the 
scrivener  the  provisions  to  be  in- 
serted in  the  will,  and  was  him- 
self a  beneficiary,  were  insuffi- 
cient. 

To  establish  undue  influence, 
there  must  be  evidence  that  the 
parent  was  imposed  upon  or  over- 
come by  the  practices  of  the  child, 
to  the  benefit  of  the  latter. 

The  surrogate  refused  probate  ; 
he  found  all  the  facts  in  favor  of 
the  proponent,  save  as  to  undue 
influence;  there  was  no  evidence 
to  establish  this:  Held,  that  it 
was  proper  for  the  general  term, 
on  appeal  from  the  surrogate's 
decision,  to  direct  judgment  ad- 
mitting the  will  to  probate. 

The  reversal  of  the  surrogate's 
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decree  in  such  case  is  upon  a 
question  of  law,  and  so  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (sec.  2588),  requiring,  where 
the  reversal  is  upon  a  question  of 
fact,  that  a  jury  trial  shall  be  or- 
dered, does  not  apply. 

Also  held,  that  the  case  required 
an  exercise  of  the  power  conferred 
by  the  Code  (sec.  2589),  to  impose 
costs  upon  the  unsuccessful  party. 
{Matter  of  Will  of  .\fit*'tm,  98  N. 
r.,  193) 

93.  Section  2607  —  Sureties  on  an 
executor's  bond — when  an  action 
lies  against  them  before  any  order 
or  claim  against  the  executor  has 
been  made  in  the  surrogate's 
court.  (See  llaight  agt.  Brisbin, 
86  Hun,  5,9.) 

94.  Section  2636— Executor  or  trus- 
tee—  right  of  a  surrogate  to  re- 
move him  for  habitual  drunken- 
ness—1873,  chap.  79  —  3  R.  S., 
(7th  ed.),  2281).  (ike  Matter  of 
Cody,  30  Uun.  122.) 

95.  Section  2043  —  iVhere  there  are 
two  or  more  persons  equally  en- 
titled, under  this  section  of  the 
Code,  to  receive  letters  of  admin- 
istration with  will  annexed,  the 
surrogate  will  appoint  that  person 
who  ceteris  paribus  has  the  largest 
interest  under  the  will.  (In  the 
estate  of  Charles  Morgan,  deceased, 
ante,  194.) 

96.  Sections  2090,  2814— The  sur- 
rogate cannot  justly  permit  an 
executor  or  trustee  to  resign  his 
trust  against  the  wishes  of  the 
legatees  or  cestui*  que  irustentt  un- 
less sufficient  reasous  are  shown 
to  exist  for  allowing  such  resigna- 
tion. (In  the  estate  of  John  Baier, 
deceased,  ante,  8i3.) 

97.  Sections  2706,  2714—  First.  It 
is  by  these  sections  of  the  Code 
of  Civil  Procedure,  and  not  by 
section  222  of  chapter  410  of  the 
Laws  of  1382,  that  the  procedure 
is  now  regulated  by  which  the 
public  administrator  can  cause  in- 


quiry to  be  instituted  into  the 
alleged  withholding  or  conceal- 
ment of  property  belonging  to  an 
intestate's  estate,  whereof  such 
public  administrator  is  in  charge 
by  virtue  of  letters  issued  to  him 
by  the  surrogate. 

Second.  The  interposition  of  an 
answer  such  as  is  contemplated 
by  section  2710  bars  all  inquiry 
concerning  property  to  which  the 
respondent  by  such  answer  prop- 
erlv  claims  title. 

third.  But  where  the  applicant 
alleges  that  the  person  cited  has  in 
his  possession  or  control  certain 
specified  articles  of  property  be- 
longing to  the  decedent  at  the  time 
of  his  death,  and  the  respondent 
asserts  his  title  to  a  portion  of 
such  property  only,  such  an  an- 
swer does  not  effectually  bar  all 
further  inquiry. 

Fourth  Whether  an  affidavit  is 
an  "  answer  "within  the  meaning 
of  section  2710  qucsre.  (In  the  es- 
tate of  Ellis  H.  Elias,  deceased,  ante, 
158.) 

98.  Section  2706  —  Examination  of 
a  person  having  property  belong- 
ing to  the  estate  of  a  deceased 
person  —  all  the  executors  or  ad- 
ministrators should  be  parties  to 
the  proceeding.  (See  Matter  of 
Slingerland,  36  Hun,  575.) 

99.  Sections  2717,  2718  —  Proceed- 
ings to  compel  the  payment  of  a 
legacy — a  surrogate  cannot  decide 
disputed  questions  arising  therein. 
(See  Matter  of  Hedding  Meth.  Epis. 
Church,  35  Hun,  315.) 

100.  Section  2718  —  During  the 
pendency  of  proceedings  for  the 
probate  of  an  alleged  will,  the 
contestant,  who  was  one  of  the 
next  of  kin  of  the  decedent  and 
was  named  in  the  disputed  paper 
as  a  legatee,  applied  for  an  order 
directing  the  payment  of  a  sum  of 
mdney  to  be  charged  against  her 
legacy  or  her  distributive  share 
accordingly  as  the  disputed  paper 
might  thereafter  be  granted  or  re- 

.  fused  probate.     Such  paper  con- 
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tatned  a  provision  declaring  that 
any  legatee  or  devisee  who  should 
contest  its  validity  should  forfeit 
thereby  the  bequest  or  devise  in 
his  favor. 

The  respondents  having  filed 
an  answer  setting  forth  the  fore- 
going facts  and  alleging  that  be- 
cause of  them  the  legality  and 
validity  of  the  petitioner's  claim 
was  doubtful. 

Held,  that  under  this  section  of 
the  Code  of  Civil  Procedure  the 
application  must  be  dismissed. 
(In  the  estate  of  Frederick  Grots, 
deceased,  ante,  140.) 

101.  Section  2817  —  One  who  is  a 
lawful  incumbent  of  the  office 
of  guardian,  either  by  appoint- 
ment of  the  surrogate  or  by  virtue 
of  a  testamentary  provision,  can 
successfully  resist  in  this  court  an 
application  for  his  removal  until 
such  facts  and  circumstances  have 
been  established  as  furnish  statu- 
tory warrant  for  his  suppression. 

If,  within  the  meaning  of  sub- 
division 2  of  this  section  of  the 
Code  of  Civil  Procedure,  a  guar- 
dian has  been  guilty  of  "  miscon- 
duct in  the  execution  of  her 
trust,"  and  has  thereby  become 
"  unfit "  to  be  continued  in  her 
office,  she  must  be  removed ;  other- 
wise the  surrogate  is  powerless  to 
displace  her.  (Matter  of  King, 
ante,  307.) 

102.  Section  2863— Justices*  court- 
amount  involved— when  an  action 
does  not  involve  the  accounts  of 
the  parties  within  this  section  of 
the  »  ode  of  Civil  Procedure. 
(See  Brisbane  agt.  Bank  of  Bata- 
via,  36  Jlun,  17.) 

108.  Section  2891  —Practice  in  jus- 
tice's court  —  when  the  plaintiff 
cannot  recover  without  proving 
his  claim  —  1881.  chap.  414.  (See 
Oulman  agt.  Schmidt,  35  Hun, 
345.) 

-04.  Section  3017  — The  filing  of  a 
justice's  transcript  in  the  county 
clerk's  oTlje.  mak»s  the  judgment 


of  the  justice  a  judgment  of  the 
county  court  for  all  purposes. 

The  statute  of  limitations  appli- 
cable to  such  a  judgment,  is  the 
statute  applicable  to  judgments 
rendered  in  courts  of  record. 
(Spencer  agt.  Wait,  ante,  117.) 

105.  Section  8068— When  a  new  trial 
may  be  had  in  a  county  court  on 
appeal  from  a  justice's  judgment. 
(See  Reynolds  agt.  Sioick,  35  Hun, 

278.) 

106  Section  3109  —  An  aflidavit  by 
B  ,  which  states  that  "  a  short  time 
ago  ne  (defendant)  represented 
himself  to  be  a  man  of  means," 
clearly  indicates  that  he  had  ar- 
rived "at  mature  years  and  that  he 
was  an  adult,  and  is  a  sufficient 
compliance  with  subdivision  5  of 
section  3169  of  the  Code  of  Civil 
Procedure.  (Doctor  agt.  Schnepp, 
ante,  52.) 

107.  Section  3228,  sub.  1  — Costs  — 
when  the  plaintiff  is  entitled  to 
them,  on  the  ground  that  the  title 
to  real  property  is  put  in  issue 
by  the  pleadings  —  Code  of  Civil 
Procedure,  sees.  1667,  1668.  (Set 
CroiceU  agt.  Smith,  85  llun,  182.) 

108.  Section  3228,  sub.  3— Costs  — 
when  an  action  is  on  contract, 
and  when  in  tort.  (8-se  Feeney 
agt.  Brooklyn  City  R.  R.  Co.,  86 
Hun,  197.) 

109.  Section  3234— rJnder  this  sec- 
tion of  the  Code  of  Civil  Procedure 
the  same  rule  prevails  in  ejectment 
as  in  replevin. 

Where  in  an  action  of  ejectment 
the  complaint  contained  but  one 
count  to  recover  two  separate  par- 
cels of  land,  separately  described 
in  the  count,  and  as  to  both  par- 
cels the  plaintiff's  right  to  recover 
was.  put  in  issue  by  the  answer, 
the  verdict  of  the  jury  being  in 
favor  of  the  plaintiff  as  to  one 
parcel,  and  in  favor  of  the  defend- 
ant as  to  the  other,  the  defendant 
is  entitled  to  costs  as  well  as  the 
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plaintiff.    (Coon  agt  Diefendorf, 
ante,  889.) 

110.  Section  3284— Costs  —  when  the 
defendant  is  not  entitled  to  costs, 
although  he  succeeds  upon  some 
of  the  issues— -  costs  cannot  be 
taxed  for  an  attachment  which 
has  been  set  aside.  (See  Barlow 
agt  Barlow,  85  Sun,  50.) 

111.  Section  8234  —  Costs  —  when 
each  party  is  entitled  thereto. 
(dee  Ackerman  agt.  De  Lude,  8o 
Bun,  44.) 

112.  Section  8240— Costs  on  appeal 
from  a  surrogate's  court — Code  of 
Civil  Procedure,  sec.  2370.  (See 
Walsh  agt  Van  Alien,  86  Hun, 
629.) 

113.  Section  3247  —  Under  the  sec- 
ond subdivision  of  this  section,  it 
being  the  same  as  section  321  of 
the  Code  of  Procedure,  a  person 
becoming  in  any  manner  possessed 
of  a  cause  of  action  after  suit 
brought  thereon  is  liable  for  all 
the  costs  of  the  action  '•  the  same 
as  if  he  were  a  party,"  as  well 
those  accruing  before  as  after  he 
became  so  possessed.  (Olmstead 
agt.  Keyes,  ante,  1 ) 

114.  Sections  3251,  420,  788  —  In  an 
action  upon  contract,  where  the 
amount  due  is  capable  of  compu- 
tation, and  may  be  easily  ascer- 
tained in  that  way,  and  the 
defendant  serves  an  offer  of  judg- 
ment for  a  specific  sum,  with  in- 
terest and  costs  ;  and  after  the 
offer  is  made  both  parties  serve 
notice  of  trial,  after  which  time 
the  plaintiff  accepts  the  offer,  he 
is  only  entitled  to  costs  before 
notice  of  trial — fifteen  dollars. 
No  application  to  the  court  was 
necessary,  and  but  fifteen  dollars 
are  recoverable. 

Where  the  action  is  against  a 
receiver,  and  the  plain  tin  has  to 
obtain  leave  to  sue  the  receiver, 
he  is  not  entitled  to  costs  as  upon 
application  to  the  court.  (Doug- 
lose  agt.  Mucdurmid,  ante,  ?*<*  \ 


1 15.  Section  3252  —  In  an  action  by 
a  vendor  to  foreclose  a  land  con- 
tract, in  which  the  plaintiff  re- 
covers, he  is  not  entitled  to  the 
additional  allowance  provided  by 
section  325::  of  the  Code  of  Civil 
Procedure.  (Bwrkhart  agt.  Bab- 
cock,  ante,  512.) 

116  Section  8258  —  Where,  in  an 
action  brought  by  taxpayers  to 
have  a  contract  made  by  a  muni- 
cipal corporation,  by  which  it 
agreed  to  pay  a  sum  specified  for 
the  performance  of  certain  work, 
declared  invalid,  the  plaintiff  was 
defeated  and  judgment  was  ren- 
dered in  favor  of  the  contractor 
with  the  corporation,  adjudging 
the  contract  to  be  valid,  and  that 
it  had  been  performed  by  the  con- 
tractor: Held,  that  "  the  value  of 
the  subject-matter  involved  "  was 
for  the  purposes  of  computing  an 
extra  allowance,  the  contract  price 
for  the  work,  not  simply  the  profits 
made  thereon.  (Mingay  et  al  agt. 
HoUy  Mfg.  Co.,  99  N.  Y.,  270.) 

117.  Sections  8268,  8160  —  In  an 
action  in  the  city  court  of  New 
York,  a  plaintiff  residing  without 
the  state,  but  having  an  office  in 
the  city  ot  New  York,  where  he 
regularly  transacts  business  in 
person,  cannot  be  required  to  give 
security  for  costs. 

Sections  3268  and  8160  Code  of 
Civil  Procedure  construed.  (Wycb- 
off  agt.  Devlin,  ante,  33 J.) 

118.  Section  8271  —  A.  person  who 
brings  an  action  in  the  name  of 
the  overseer  of  the  poor  under 
chapter  628  of  the  Laws  of  1857, 
as  amended  by  chapter  820  of  the 
Laws  of  1873,  to  recover  penalties 
for  a  violation  of  the  excise  law 
cannot  be  required  to  file  security 
lor  costs  under  this  section  of  the 
Code  of  Civil  Procedure. 

This  section  does  not  apply 
(SJuirp  agt.  Fancher,  29  Hun,  198, 
criticised  and  not  followed;  Board 
of  Commissioners  of  Excise  agt.  Jfc- 
Grath,  27  Hun,  425,  followed).  (Mat- 
ter of  Martin,  ante,  26.) 
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119.  Sections  8383,  3334,  8240  —  A 
proceeding  under  the  general 
railroad  act  (see.  28,  chap.  140, 
Laws  of  1850)  by  one  railroad  cor- 
poration to  secure  a  crossing  over 
the  track  of  another  railroad  is  a 
special  proceeding  (Code  of  Civ. 
Pro.%  sees.  8333,  3334),  and  the 
costs  therein  are,  as  a  general 
rule,  in  the  discretion  of  the 
court  {Sec.  3240;  Rafallo  and 
Millbr,  JJ.,  dissenting).  (Matter 
of  Cortland,  <&c.,  Horse  B.  B.  Co., 
98  N.  F.,  836.) 

120.  Section  8843  —  Under  subdivi- 
sion 18  of  this  section  of  the  Code 
of  Civil  Procedure,  the  location 
of  a  federal  corporation  is  deter- 
mined by  the  place  of  its  princi- 
pal office.  Its  domicile  is  where 
lis  principal  office  is.  (Rosenbaum 
agt.  Union  Pacific  Railway  Co.% 
ante  45.) 

121.  Sections  3855,  90,  2511  —That 
in  view  of  section  8355  of  the 
Code,  sections  90  and  2511  must 
be  construed  as  if  they  had  simul- 
taneously become  law,  and  that 
so  construed,  "a  clerk  or  other 
person  employed  in  the  surro- 
gate's office  "  is  competent  to  act 
as  referee,  in  a  proceeding  pend- 
ing in  the  surrogate's  court,  pro- 
vided he  is  appointed  with  the 
written  consent  of  all  the  parties 
appearing. 

That  the  stenographer  of  the 
surrogate's  court  is  not  within  the 
scope  of  section  90  or  of  section 
2511.  (In  the  estate  of  Tunis 
Cooper,  deceased,  ante  38.) 


CODE  OF  CRIMINAL  PRO- 
CEDURE. 

1.  Section  8,  sub.  3  —  Right  of  one 
accused  of  crime  to  be  confronted 
with  witnesses — meaning  of  the 
requirement  —  U.  S.  Const.,  art. 
6;  and  art.  14,  sec.  1 — bill  of 
rights,  sec.  14.  (See  People  agt. 
Wi(Uam$,  35  Hun,  516.) 

&  Sections  273,  275— Pleadings  in 
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criminal  cases— how  affected  by 
the  Code  of  Criminal  Procedure, 
sections  273,  275,  823  -  form  of 
indictment — motion  in  arrest  of 
judgment  —  when  a  verdict  will 
not  be  set  aside  because  of  the 
misconduct  of  the  jurors.  (See 
People  agt.  Menken,  36  Hun,  90.) 

3.  Section  823 — Upon  what  grounds 
a  motion  in  arrest  of  judgment 
cannot  be  made  (See  People  agt. 
Menken,  86  Hun,  90.) 

4.  Section  869 — Peremptory  chal- 
lenge—  when  the  right  must  be 
exercised  —  the  time  for  the  exer- 
cise of  the  right  cannot  be  limited 
by  the  court.  (See  People  agt. 
Carpenter,  36  Hun,  3 15.) 

5.  Section  376  —  Jurors  in  a  crimi- 
nal action- -when  not  disqualified 
by  reason  of  having  formed  an 
opinion.  (See  People  agt.  WiUett, 
36  Hun,  500.) 

6.  Sections  411,  115— Misconduct 
of  juror — when  the  court  cannot 
punish  it  as  a  criminal  contempt 
—  Penal  Code.  sec.  78  —  Code  of 
Civil  Procedure,  sec.  8,  sub.  3  — 
meaning  of  word  "mandate." 
{See  People  ex  rel.  MunseU  agt. 
Oyer  and  Terminer,  36  Hun,  277.) 

7.  Section  455,  sub.  2  — Right  to 
review  on  appeal  challenges  to 
jurors— 1873,  chap.  427.  (See 
People  agt.   WiUett,  36  Hun,  500.) 


CODE  OF  PROCEDURE. 

1.  Section  817  — The  repealing  act 
of  1877  leaves  this  section  of  the 
Code  of  Procedure  still  in  force, 
and  consequently,  as  provided 
thereby  in  a  reference  under  the 
Revised  Statutes  of  a  claim  against 
a  dead  person's  estate,  the  prevail- 
ing party  is  entitled  to  recover  the 
disbursements  provided  for  by 
that  section.  (Sutton  agt.  Newton, 
ante,  57.) 

2.  Section  817  —  When  upon  a  ref. 
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erence  of  a  claim  under  the 
Revised  Statutes  against  a  de- 
ceased person's  estate,  a  report  has 
been  made  in  favor  of  the  claim, 
costs  are  not  recoverable  unless  the 
payment  of  such  claim  has  been 
unreasonably  neglected  or  resisted. 

A  large  reduction  of  the  balance 
claimed  by  the  bill  as  presented 
justifies  the  insistence.  » 

Neither  is  it  unreasonable  for 
the  executrix,  who  is  a  sister  of 
the  claimant,  when  such  claim  is 
for  board  furnished  to  the  dece- 
dent and  his  wife,  the  defendant, 
during  a  period  of  several  years, 
and  the  value 'thereof  is  one  of  the 
questions  in  dispute,  to  insist  that 
the  amount  to  be  paid  shall  be 
established  by  a  reference. 

IS' or  is  it  unreasonable  for  the 
residuary  legatee  under  the  will 
of  the  decedent,  who  is  a  stranger 
to  the  whole  transaction,  to  inquire 
by  means  of  a  reference  into  the 
justice  and  legality  of  the  claim. 

Upon  such  a  reference,  however, 
"  the  prevailing  party  shall  be  en- 
titled to  recover  the  fees  of  referees 
and  witnesses  and  other  necessary 
disbursements  to  be  taxed  accord- 
ing to  law." 

The  clause  in  this  section  of 
"The Code  of  Procedure,"  which 
gave  them,  was  not  repealed  by 
the  adoption  of  part  2  of  "The 
Code  of  Civil  Procedure ; "  nor  by 
chapter  245  of  the  Laws  of  1880, 
which  professed  to  repeal  "  The 
Code  of  Procedure  "  left  unre- 
pealed by  chapter  318  of  the  Laws 
1877,  with  the  exceptions  therein 
stated.  The  repealing  act  of  1880 
retained  and  preserved  "  the  right 
of  a  prevailing  party  to  recover  " 
such  disbursements,  using  the 
exact  language  of  this  section. 

Upon  a  full  consideration  of  the 
question,  the  decisions  in  Sutton 
agt.  Newton  (2  How.  [X.  S.].  5«)  and 
in  Hall  agt.  Edmunds  (67  How., 
202)  adhered  to;  and  Miller  agt. 
Miller  (32  Hun,  481)  held  unten- 
able. (Ocerheiser  agt.  Morelumae, 
ante,  257.) 

&  Section  321  —  Under  this  section 


of  the  Code  of  Procedure,  one 
taking  an  assignment  or  becoming 
in  any  manner  possessed  of  a  cause 
of  action  after  suit  brought  thereon 
is  liable  for  all  the  costs  of  the 
action  '*  the  same  as  if  he  were  a 
party,"  as  well  those  accruing  be- 
fore as  after  the  assignment. 

Section  3247  of  the  lode  of  Civil 
Procedure  took  effect  September  I , 
1880,  and  at  that  date  this  section 
of  the  old  Code  was  repealed,  but 
section  3352  of  the  Code  of  Civil 
Procedure  protects  all  rights  law- 
fully accrued  or  established  pre- 
vious to  the  repeal  of  this  section. 
{Oltnstead  agt.  Reyes,  ante,  1.) 


COLORED  SCHOOLS. 

See  New  York  (City  of). 

The  People  ex  rel.  Ray  agt.  Daven- 
port, ante,  17. 


COMMISSIONS. 

1.  Full  commissions  should  be  al- 
lowed executors  or  trustees  on 
receiving  and  paying  out  the  in- 
come, notwithstanding  the  trustee 
has  received  full  commissions  on 
a  former  accounting  for  receiving 
and  investing  the  principal.  (Mat- 
te?- of  Goodrich,  ante,  291.) 


COMMISSIONERS. 

See  Railroads. 

Matter  of  the  New  York,  Lacka- 
wanna and  Western  Railway 
Co.,  ante,  225. 


COMPLAINT. 

1.  The  complaint  in  an  action  to  re- 
cover real  estate  ought  to  aver  that 
the  plaintiff  is  the  owner  or  seized 
in  fee,  and  is  entitled  to  the  posses- 
sion or  that  defendant  wrongfully 
or  unlawfully  witholds  possession 
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from  plaintiff.    (Alvord  agt  Hetsel, 
ante,  88.) 


2.  Alleged  fraud  cannot  alter  or 
change  the  statute.  Fraud  may 
relieve  a  person  from  an  agree- 
ment, but  it  cannot  extend  the 
statute  for  bringing  an*  action  or 
making  an  election.  If  an  action- 
able fraud  has  been  perpetrated, 
damages  by  way  of  compensation 
may  be  awarded,  but  the  court 
cannot  relieve  from  a  statute  bar. 
(Aken  agt.  Kellogg  and  others,  ante, 
136.) 

3.  Where  the  complaint  alleged 
fraud,  there  should  also  be  an 
averment  that  the  statement  made 
to  the  plaintiff  w.is  for  the  interest 
or  purpose  of  influencing  her  ac- 
tion, as  the  fraud  is  not  a  state- 
ment of  a  fact,  but  the  expression 
of  an  opinion.     (Id.) 

4.  The  courts  of  this  state  have  no 
jurisdiction  for  trespass  to  lands 
without  the  state.  {Dodge  agt. 
Colby,  ante,  475.) 

5.  To  maintain  slander  of  title,  it 
must  be  alleged  to  have  been 
malicious.    (Id.) 

6.  It  is  no  slander  to  allege  owner- 
ship and  that  plaintiff  has  no  title. 
{Id.) 

7.  Under  section  484  of  the  Code 
of  Civil  Procedure,  trespass  and 
slander  of  title  cannot  be  joined 
in  the  same  complaint.     (la.) 


CONDITIONAL  8ALE8. 

1.  Every  contract  in  the  nature  of  a 
conditional  sale  agreement  must 
be  filed  according  to  the  Laws  of 
1884,  chapter  315,  or  it  is  void 
as  to  subsequent  purchasers  and 
mortgagees  in  erood  faith.  (Camp- 
bell Printing  Press  Company  agt. 
OUrogge,  ante,  81U.) 

2.  The  object  of  the  statute  is  to 
render  secret  Hens  upon  personal 


property  ineffectual  as  to  innocent 
purchasers,  and  the  courts  will  not 
permit  the  statute  to  be  evaded. 
(Id.) 

3.  In  determining  whether  the  con- 
tract comes  within  the  statute,  the 
whole  instrument  is  to  be  taken 
together  and  the  ruling  intention 
of  the  parties,  to  be  gathered  from 
the  whole  of  it,  is  what  is  to  be 
regarded    (Id.) 


CONTEMPT. 

1.  The  court  has  no  power  to  punish 
a  husband  as  for  a  contempt  for 
non-payment  of  costs  and  counsel 
fee,  which  he  was  directed  to  pay 
by  the  final  judgment  in  an  action 
for  separation.  Such  costs  and 
counsel  fee  should  be  collected  by 
execution.  (Jacquin  agt.  Jaequint 
ante,  206.) 

2.  Upon  the  trial  of  one  8hort  for 
a  criminal  assault,  the  jury  rend- 
ered a  verdict  of  acquittal,  which 
verdict  was  inconsistent  with  ihe 
evidence  as  recapitulated  in  the 
charge  of  the  judge  presiding  at 
the  trial.  During  the  trial  one  of 
the  jurors,  without  the  permission 
or  suggestion  of  the  court,  went, 
during  a  recess,  to  the  premises 
where  the  assault  was  alleged  to 
have  been  committed,  for  the 
purpose  of  examining  them  and 
so  acquiring  information  not  fur- 
nfehed  by  the  evidence  submitted 
to  the  jury.  The  judge  had^iot, 
upon  the  adjournment  of  the 
court,  admonished  the  jury,  as- 
required  bv  section  415  of  the 
Code  of  Criminal  Procedure,  that 
it  was  their  duty  not  to  converse 
among  themselves  on  any  subject 
connected  with  the  trial,  or  to 
form  or  express  any  opinion  there- 
on, until  the  case  was  finally  sub- 
mitted to  them:  Held,  that  al- 
though the  juror  was  guilty  of  & 
misdemeanor  under  section  73  of 
the  Penal  Code,  yet  he  was  not 
guilty  of  a  criminal  contempt  for 
which    he    could    be  summarily 
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punished  by  the  court.  (People 
ex  rel.  Muniell  agt.  Oyer  and  Ter- 
miner, 86  Bun,  277.) 

8.  That  the  word  "mandate,"  as 
used  in  subdivision  3  of  section 
8  of  the  Code  of  Civil  Procedure, 
authorizing  the  court  to  punish 
for  a  criminal  contempt  a  person 
guilty  of  a  willful  disobedience 
to  "  its  lawful  mandate/'  means 
only  a  written  direction  or  order. 
(Per  Daniels,  J.) 

4.  That  it  includes  a  verbal  direc- 
tion or  order.    (Id.) 


CORNELL  UNIVERSITY. 

1.  The  person  to  be  selected  for  a 
free  scholarship  in  the  Cornell 
University  must  be  a  student  from 
one  of  the  academies  or  public 
schools  of  the  county  from  which 
he  or  she  is  to  be  selected.  (The 
People  ex  rel  Wright  agt.  Oenung, 
ante,  324.) 

2.  The  State  Normal  School,  located 
at  Cortland,  is  not  one  of  the  pub- 
lic schools  of  Tompkins  county 
within  the  intent  and  meaning  of 
the  statute,  and  an  attendance  at 
such  school  docs  not  entitle  a 
person  to  such  scholarship.     (Id.) 

8.  The  candidates  for  such  free 
scholarship  should,  each  year,  be 
selected  from  scholars  in  the  ac- 
ademies aDd  public  schools  during 
that  year,  and  not  from  the  best 
scholars  who  have  at  any  time 
attended  the  public  schools  and 
academies  of  the  county.     (Id.) 

4.  The  position  that  a  person  is  not 
a  scholar  of  a  high  school  because 
she  was  graduated  at  the  close  of 
its  last  term,  and  hence  ineligi- 
ble as  a  candidate,  cannot  be  sus- 
tained. For  the  purposes  of  the 
act  she  must  be  regarded  as  a 
scholar  of  that  school,  at  least 
until  the  end  of  the  school  year, 
and  until  that  school  shall  again 
commence  its  sessions.    The  in- 


tention of  the  statute  is  that  she 
may  have  all  the  advantages  of 
that  school  so  long  as  she  is  a 
member  of  it,  and  upon  her  final 
examination  and  graduation  may 
then  become  a  candidate  for  such 
scholarship.    (Id.) 


CORPORA!  IONS. 

1.  Under  section  3343,  subdivision 
18  of  the  Code  of  Civil  Procedure, 
the  location  of  a  federal  corpora- 
tion is  determined  by  the  place  of 
its  principal  office.  Its  domicile 
is  where  its  principal  office  is. 
(Rosenbaumsigt  Union  Pacific  Bail- 
way  Company,  ante,  45.) 

2.  Where  an  act  provides  that  cor- 
porations consolidated  under  it 
shall  assume  as  a  condition  of  the 
right  the  payment  of  the  liabilities 
of  the  several  corporations  which 
are  absorbed  in  the  new  corpora- 
tion, each  holder  of  coupons  in 
either  of  the  corporations  so  ab- 
sorbed is  at  liberty  to  maintain 
an  action  directly  upon  contract 
against  the  new  corporation,  by 
reason  of  its  having  absorbed  the 
one  which  issued  the  bonds.    (Id.) 

3.  Actions  against  trustee  to  recover 
corporate  debts  as  a  penalty  for 
failure  to  file  annual  reports  are 
"  penalties,"  within  the  meaning 
of  section  837  of  the  Code  of  Civil 
Procedure.  In  such  actions  a 
party  defendant  is  privileged  from 
answering  any  question  concern- 
ing the  facts  alleged  in  the  com- 
plaint and  cannot  be  compelled 
to  answer  upon  an  examination 
before  trial  any  question  which 
would  support  the  claim  of  the 
plaintiffs,  either  against  himself 
or  his  co-defendants.  (Hughen 
agt.  Woodward,  ante,  127.) 

4.  Corporations  attacked  by  the  state 
for  insolvency  can,  even  after  a 
receiver  is  appointed,  use  their 
corporate  funds  for  their  own  pro- 
tection in  the  litigation  if  their 
action  is  taken  in  good  faith  and 
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with  a  reasonable  hope  of  success 
in  the  controversy.  (Mattel'  of  the 
Attorney  General  agt.  Atlantic  Mu- 
tual Life  Ins.  Co.,  ante,  140.) 

5.  Defendant  issued  a  freight  re- 
ceipt with  the  name  of  person 
served  upon  it  as  agent;  receipt 
to  be  signed  for  agent  not  for 
company;  receipt  printed  in  blank 
with  ''Form  21,  N.  Y.,"  at  head: 

Held,  that  the  Code  does  not  spe- 
cify agency,  except  person  served 
must  be  managing  agent.  *  *  * 
Every  object  is  attained  when  the 
agent  served  Is  of  sufficient  char- 
acter and  rank  to  make  it  reason- 
ably certain  that  the  defendant 
will  be  apprised  of  service  made. 
The  statute  is  satisfied  if  he  be 
managing  agent  to  any  extent. 
(Palmer  agt.  The  Pennsylvania  Com- 
pany, ante,  150.) 

6.  A  trustee  of  a  corporation,  whose 
attendance  is  necessary  to  make  a 
quorum,  cannot  act  upon  a  claim 
in  his  own  favor  to  bind  the  cor- 
poration, and  by  his  presence  he 
thus  acts.  ( United  States  Ice  and 
Refrigerator  Go.  agt.  Reed  et  al.t 
ante,  253.) 

7.  Such -a  transaction  could  be  at 
once  assailed  in  a  court  of  equity, 
and  would  be  set  aside  in  a  suit 
brought  by  the  corporation,  or  in 
the  event  of  its  unwillingness  to 
proceed  at  the  instance  of  the 
stockholders  interested  at  the 
time.     (Id.) 

8.  But  such  conduct  and  action  on 
the  part  of  the  trustees  of  a  cor- 
poration may,  with  "knowledge 
thereof,  be  acquiesced  in  and  ac- 
cepted by  the  corporation  and  the 
stockholders,  in  which  event  they 
could  not  afterwards  assail  it, 
especially  when  such  acquiescence 
has  continued  for  several  years, 
and  the  stock  donated  has  been 
actually  received  by  the  donee, 
and  has  formed  the  subject  of  new 
engagements  and  liability  on  his 
part  with  others.     (Id.) 


9.  "When  stockholders  neglect  t» 
promptly  and  actively  condemn 
the  unauthorized  act  of  the  trus- 
tees, and  to  seek  judicial  relief, 
they  will  be  deemed  to  have  ac- 
quiesced in  it,  and  an  uncon- 
scionable agreement  will  not  be 
disturbed  when  there  has  been  a 
ratification  of  it  after  time  has 
been  had  for  consideration.    (Id.) 


COSTS. 

1.  Under  section  321  of  the  Code  of 
Procedure,  one  taking  an  assign- 
ment or  becoming  in  any  manner 
possessed  of  a  cause  of  action  after 
suit  brought  thereon  is  liable  for 
all  the  costs  of  the  action  "the 
same  as  if  he  were  a  party,"  as 
well  those  accruing  before  as  after 
the  assignment.  (Oltnstead  agt. 
Keyes,  ante,  1.) 


2.  Section  3247  of  the  Code  of  Civil 
Procedure  took  effect  September  1, 
1880,  and  at  that  date  section  821 
of  the  old  Code  was  repealed,  but 
section  3352  of  the  Code  of  Civil 
Procedure  protects  all  rights  law- 
fully accrued  or  established  pre- 
vious to  the  repeal  of  section  821. 
(Id.) 

3.  Where  the  right  to  the  costs 
claimed  had  become  Axed  and  es- 
tablished by  judgment,  and  the 
interest  of  the  person,  in  the  cause 
of  action  had  been  acquired  prior 
to  the  repeal  of  section  321,  his 
liability  for  the  costs  still  con- 
tinues.   (Id.) 

4.  Under  the  second  subdivision  of 
section  3247,  it  being  the  same 
as  section  321  of  the  Code  of 
Procedure,  a  person  becoming  in 
any  manner  possessed  of  a  cause 
of  action  after  suit  brought  thereon 
is  liable  for  all  the  costs  of  the 
action  "the  same  as  if  he  were  a 
party,"  as  well  those  accruing 
before  as  after  he  became  so  pos- 
sessed.   (Id) 

5.  The  repealing  act  of  1877  leaves 
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section  317  of  the  Code  of  Pro- 
cedure still  in  force,  and  conse- 
quently, as  provided  thereby  in  a 
reference  under  the  Revised:  Stat- 
utes of  a  claim  against  a  dead  per- 
son's estate,  the  prevailing  party 
is  entitled  to  recover  the  disburse- 
ments provided  for  by  that  section. 
(button  agt.  Newtony  ante,  56.) 

4$.  Where,  by  agreement  of  the  par- 
tics,  an  action  is  brought  "  in  lieu 
of  a  reference,"  that  is  to  say,  is 
substituted  therefor,  and  the  plain- 
tiff is  the  prevailing  party,  he  is 
entitled  to  recover  the  fees  of  the 
referee  and  witnesses  and  other 
necessary  disbursements  to  be 
taxed  according  to  law.     (Id.) 

7.  Where  the  claim,  as  presented, 
was  for  $4, 728. 78,  and  the  defend- 
ant, not  only  rejected  the  entire 
claim  of  the  plaintiff,  but  set  up  a 
counter-claim  against  him  for  the 
sum  of  $2,624.65,  for  which  sum 
she  asked  an  affirmative  judgment 
against  the  plaintiff,  with  interest, 
besides  costs  of  the  action  and  the 
referee  appointed  to  hear  and 
decide  the  issues,  rejected  the 
counter-claim  entirely  and  found 
$621.55  due  to  the  plaintiff  from 
the  estate : 

Held,  that  the  attempt  made  by 
the  defendant  to  recover  judgment 
for  a  large  and  independent  claim 
against  the  plaintiff,  in  which  she 
entirely  failed,  constituted  an 
unreasonable  resistance  to  the  de- 
mand of  plaintiff  and  entitled  him 
to  the  costs  of  the  action. 

Held,  further,  that  the  attempt  by 
the  defendant  to  recover  through 
the  suit  brought  against  her  a  large 
counter-claim  against  the  plaintiff, 
brings  her  within  the  cases  pro- 
vided for  by  section  1835  of  the 
Code  of  Civil  Procedure,  in  which 
costs  may  be  awarded  to  the 
plaintiff.     (Id.) 

8.  Where  defendants  were  sued  as 
partners  upon  a  partnership  in- 
debtedness, and  one  appeared  and 
defended  the  action,  the  other  de- 
fendant   not    being    served  with 


process  and  not  appearing,  the  one 
appearing  served  an  offer  to  allow 
judgment  to  be  taken  "against 
him"  for  sixty-five  dollars  and 
fifty-four  cents,  with  interest  and 
costs.  The  plaintiff  recovered  a 
judgment  against  the  defendants 
"jointly"  for  seventy- two  dollars 
and  ninety-one  cents,  but  this  in- 
cluded interest,  so  that  the  judg- 
ment, "  in  amount,"  is  not  more 
favorable  than  the  offer: 

Held,  that  a  joint  judgment  could 
not  have  been  entered  upon  the 
offer;  and,  therefore,  the  recovery 
is  more  favorable,  as  it  is  enforce- 
able against  the  joint  property  of 
both  defendants,  as  well  as  the 
property  of  the  defendants  served 
and  the  plaintiff  is  entitled  to 
tax  and  costs.  (Bannerman  agt. 
Quackenbush  et  al.t  ante,  82.) 

9.  A  judgment  entered  on  an  inter- 
locutory order  awarding  costs  is 
not  a  valid  judgment  Such  costs 
are  practically  motion  costs,  and 
must  be  collected  as  such.  (In  re 
Mary  Brasier,  ante,  154.) 

1 0.  When  upon  a  reference  of  a  claim 
under  the  Revised  Statutes  against 
a  deceased  person's  estate  a  report 
has  been  made  in  favor  of  the 
claim,  costs  are  not  recoverable 
unless  the  payment  of  such  claim 
has  been  unreasonably  neglected 
or  resisted.  (Ocerheiaer  agt.  More- 
house,  ante,  257.) 

11.  A  large  reduction  of  the  balance 
claimed  by  the  bill  as  presented 
justifies  the  resistance.     (Id.) 

12.  Neither  is  it  unreasonable  for  the 
executrix,  who  is  a  sister  of  the 
claimant  when  such  claim  is  for 
board  furnished  to  the  decedent 
and  his  wife,  the  defendant,  dar- 
ing a  period  of  several  years,  and 
the  value  thereof  is  one  of  the  ques- 
tions in  dispute,  to  insist  that  the 
amount  to  be  paid  shall  be  estab- 
lished by  a  reference.     (Id.) 

13.  Nor  is  it  unreasonable  for  the 
residuary  legatee  under  the  will  of 
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the  decedent,  who  is  a  stranger  to 
the  whole  transaction,  to  inquire 
by  means  of  a  reference  into  the 
justice  and  legality  of  the  claim. 
Kid.) 

• 

14.  Upon  such  a  reference,  however, 
"the  prevailing  party  shall  be 
entitled  to  recover  the  fees  of 
referees  and  witnesses  and  other 
necessary  disbursements  to  be 
taxed  according  to  law."    (Id.) 

15.  The  clause  in  section  817  of 
14  The  Code  of  Procedure,"  which 
gave  them,  was  not  repealed  by 
the  adoption  of  part  2  of  "The 
Code  of  Civil  Procedure;"  nor  Dy 
chapter  245  of  the  Laws  of  1880, 
which  professed  to  repeal  * '  The 
Code  of  Procedure"  left  unre- 
pealed by  chapter  3 1 8  of  the  Laws 
1877,  with  the  exceptions  therein 
stated.  The  repealing  act  of  1880 
retained  and  preserved  "  the  right 
of  a  prevailing  party  to  recover " 
such  disbursements,  using  the  ex- 
act language  of  said  section  317. 
(Id.) 

16.  Upon  a  full  consideration  of  the 
question,  the  decisions  in  Sutton 
agt.  Newton  (2  How.  [X.  S],  56) 
and  in  Hall  agt.  Edmund1*  (<J7  How.y 
202)  adhered  to;  and  Miller  agt. 
Miller  (32  Hun,  481)  held  unten- 
able.    (Id.) 

17.  When  the  question  to  be  determ- 
ined relates  to  the  status  of  a  stat- 
ute which  is  involved  in  a  maze  of 
legislation,  the  same  weight  can- 
not be  given  to  a  decision  of  the 
general  term  as  there  would  be  to 
one  involving  a  pure  legal  princi- 
ple. In  such  a  case,  it  is  the  duty 
of  the  special  term  when  it  sees 
plainly  that  statutory  provisions 
have  been  overlooked  to  follow  its 
own  clear  convictions,  stating  its 
reasons  therefor  respectfully,  thus 
leaving  to  the  general  term  a  re- 
view of  the  subject.     {Id.) 

18.  In  an  action  upon  contract,  where 
the  amount  due  is  capable  of  com- 
putation, and  may  be*  easily  ascer- 


tained in  that  way,  and  the  defend- 
ant serves  an  offer  of  judgment  for 
a  specific  sum,  with  interest  and 
costs ;  and  after  the  offer  is  made 
both  parties  serve  notice  of  trial, 
after  which  time  the  plaintiff  ac- 
cepts the  offer,  he  is  only  entitled 
to  costs  before  notice  of  trial  — 
fifteen  dollars.  No  application  to 
the  court  was  necessary,  and  but 
fifteen  dollars  are  recoverable. 
{Douglass  agt.  Mdcdurmid,  ante^ 
289.) 

19.  Where  the  action  is  against  a  re- 
ceiver, and  the  plaintiff  has  to 
obtain  leave  to  sue  the  receiver,  he 
is  not  entitled  to  costs  as  upon  ap- 
plication to  the  court.     (Id.) 

20.  Under  section  3234  of  the  Code 
of  Civil  Procedure  the  same  rule 
prevails  in  ejectment  as  in  re- 
plevin. (Coon  agt.  Diefendorf, 
ante,  389.) 

21.  Where  in  an  action  of  ejectment 
the  complaint  contained  but  one 
count  to  recover  two  separate  par- 
cels of  land,  separately  described 
in  the  count,  and  as  to  both  par- 
cels the  plaintiff's  right  to  recover 
was  put  in  issue  by  the  answer, 
the  verdict  of  the  jury  being  in 
favor  of  the  plaintiff  as  to  one 
parcel,  and  in  favor  of  the  defend- 
ant as  to  the  other,  the  defendant 
is  entitled  to  costs  as  well  as  the 
plaintiff.     (Id.) 

22.  The  complaint  alleged  that  the 
defendant,  without  leave,  wrong- 
fully entered  upon  the  farm  and 
premises  of  which  the  plaintiff 
then  was,  and  still  is,  the  owner 
and  possessor,  and  then  and  there, 
without  leave,  wrongfully  cut  and 
broke  down,  carried  away  and 
destroyed,  a  large  number  "of  trees 

■  there  standing  and  growing,  to 
the  plaintiff's  damage  of  $100, 
wherefore  he  demanded  judgment 
for  treble  damages.  The  answer 
denied  each  and  every  allegation 
of  the  complaint.  The  jury  found 
a  verdict  in  favor  of  the  plaintiff 
for  twelve  dollars  and  flftv  cents 
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actual  damages,  and  that  he  was 
entitled  to  recover  treble  damages. 
No  certificate  showing  that  the 
title  to  real  property  came  in  ques- 
tion upon  the  trial  was  given: 
Held,  that  as  the  claim  to  recover 
treble  damages  could,  under  sec- 
tions 1667  and  1668  of  the  Code  of 
Civil  Procedure,  only  be  made  by 
the  owner  of  the  land,  and  as  the 
plaintiff's  right  to  recover  such 
damages  was  denied  by  the  an- 
swer, an  issue  was  raised  by  the 
S leadings  as  to  the  title  to  the 
rod  and  that  the  plaintiff  was 
entitled  to  costs.  (OroweU  agt. 
Smith,  35  Hun,  182.) 

28.  Where  a  complaint,  in  an  action 
of  trespass,  alleges  an  injury  to 
the  inheritance,  a  denial  of  the 
allegation  of  the  complaint  by  the 
defendant  in  his  answer  raises  a 
question  as  to  the  title  to  real 
property,  even  though  the  plain- 
tiff has  alleged  in  his  complaint 
possession  or,  as  well  as  title  to, 
the  land.    (Id.) 

24.  The  complaint  set  forth  two 
causes  of  action  :  the  first  upon  a 
promise  made  by  the  defendant  to 
pay  an  agreed  price  for  work  and 
labor  performed  and  rendered  by 
the  plaintiff  prior  to  March,  1868; 
the  second  upon  an  implied  prom- 
ise to  pay  for  work  aud  labor  per- 
formed and  rendered  by  her  after 
that  time  and  prior  to  1880  Upon 
the  trial  before  a  referee  she  re- 
covered upon  the  first,  but  not 
upon  the  second  cause  of  action. 
The  court  directed  that  the  de- 
fendant's costs  be  taxed  and  set  off 
against  the  plaintiff's  judgment: 
Meld,  that  this  was  error.  (Barlow 
agt.  Burlaw,  35  Ilun,  50.) 

25.  That  the  defendant  was  not  en- 
titled to  recover  costs  as  the  sub- 
stantial cause  of  action  was  the 
same  upon  each  issue,  within  the 
meaning  of  these  terms  as  used  in 
section  3234  of  the  Code  of  Civil 
Procedure,  and  because  the  de- 
fendant   had    not    "recovered" 


upon  any  issue  within  the  mean* 
ing  of  the  said  section.    (Id.) 

26.  Where  the  plaintiff  is  entitled  to 
recover  the  costs  of  the  action,  he 
cannot  include  therein  items  for 
issuing  and  serving  a  writ  of 
attachment  which  was  subse- 
quently set  aside  as  having  been 
improperly  granted.    (Id.) 

27.  Where  an  order  granting  to  the 
defendants  an  extra  allowance, 
under  section  3253  of  the  Code  of 
Civil  Procedure,  is  made  by  the 
justice  before  whom  the  action 
was  tried,  and  the  order  recites 
that  it  was  made  "  on  the  plead- 
ings, evidence,  findings  and  deci- 
sion of  the  court,  statements  and 
affidavits  of  counsel  and  other 
papers,"  the  court  at  general  term 
will  not  reverse  the  order,  in  the 
absence  of  an  abuse  of  the  discre- 
tionary powers  vested  in  the  court 
below,  even  though  the  papers 
presented  on  the  appeal  do  not 
show  that  the  case  was  a  difficult 
or  extraordinary  one.  as  the  facts 
necessary  to  show  that  it  was  of 
such  a  character  may  have  been 
orally  presented  to  the  court 
below.  (Qvoding  agt.  Brawn,  85 
N.  F.,  158.) 

28.  In  determining  whether  or  not 
an  additional  allowance  should  be 
granted  under  the  said  section, 
the  amount  involved  in  the  action 
may  be  considered ;  as  the  fact 
that  a  large  amount  depends  upon 
its  decision  increases  the  anxiety 
and  responsibility  of  the  attorney 
and  justifies  the  employment  of 
eminent  counsel.     (Id.) 

29.  After  the  commencement  of  this 
action,  brought  by  the  plaintiff  to 
procure  a  separation  from  the  de- 
fendant, her  husband,  on  account 
of  his  cruel  and  inhuman  treat- 
ment of  her,  an  agreement  was 
made  by  which  she  was  to  return 
to  and  live  with  him  as  her  hus- 
band, and  he  was  to  pay  the  costs 
and  expenses  of  her  attorney. 
After  the  plaintiff  bad  returned  to 
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her  husband  tne  husband  served  a 
verified  answer  in  the  action  and 
refused  to  pay  to  the  plaintiff's 
attorney  his  costs  and  expenses: 
Held,  that  the  court  had  power, 
upon  the  application  of  the  plain- 
tiff, to  compel  him  to  pay  the 
costs  and  expenses  of  the  action 
as  fixed  by  the  court.  (Smith  agt. 
Smith,  35  Hun,  378.) 

80.  The  plaintiff's  testatrix,  an  un- 
married woman,  of  the  name  of 
Emma  Sandland,  deposited  with 
the  defendant,  a  savings  bank,  a 
sum  of  money  in  the  name  of 
Emily  Sands.  Before  bringing 
this  action  to  recover  the  amount 
of  the  deposit  the  plaintiff  exhib- 
ited to  the  bank  the  pass-book 
containing  the  account,  proof  of 
his  appointment  as  executor,  and 
an  affidavit  showing  the  identity 
of  his  testatrix  with  the  depositor, 
and  that  the  bank  book  was 
found  among  her  effects:  Held, 
that  the  referee  in  directing  a 
judgment  in  favor  of  the  plaintiff, 
properly  charged  the  defendant 
with  the  costs  of  the  action. 
{Davenport  agt.  Bank  for  Savings, 
36  Hun,  803.) 

81.  Section  259  of  chapter  409  of 
1882,  placing  the  costs  in  certain 
actions  against  savings  banks,  in 
the  discretion  of  the  court,  only 
applies  to  the  particular  cases  dis- 
tinctly specified  in  the  section, 
viz,,  to  actions  bv  a  husband  to 
recover  moneys  deposited  by  his 
wife  in  her  own  name,  and  to 
actions  to  recover  money  deposit- 
ed when  there  are  claimants  to 
the  fund,  other  than  the  plaintiffs, 
who  are  not  parties  to  the  action. 
(Id.) 

83.  In  this  action  of  replevin, 
brought  to  recover  certain  arti- 
cles of  clothing  of  the  value  of 
1852.88,  alleged  to  have  been 
wrongfully  taken  and  detained  by 
the  defendant,  the  complaint  set 
forth  but  one  cause  of  action. 
Upon  the  trial  the  plaintiff  re- 
covered a  Judgment  for  $180.20, 


as  the  assessed  value  of  so  much 
of  the  clothing  as  was  sold  after 
a  certain  date,  and  the  defendant, 
the  plaintiffs  having  obtained  pos- 
session of  the  clothing  in  this 
action,  recovered  a  verdict  for 
$250.20,  as  the  assessed  value  of 
so  much  thereof  as  had  been  sold 
prior  to  that  date,  with  twenty- 
five  dollars  damages:  Held,  that 
although  the  complaint  set  forth 
but  a  single  cause  of  action,  yet, 
as  it  appeared  that  the  sales  were 
made  at  different  times,  and  that 
each  sale  did  in  fact  constitute  a 
separate  cause  of  action,  each 
party  was,  under  section  8284  of 
the  Code  of  Civil  Procedure,  en- 
titled to  costs,  and  that  the  clerk 
erred  in  refusing  to  allow  costs  to 
the  defendant.  (Ackerman  agt. 
De^Lude,  86  Hun,  44.) 

38.  The  plaintiff,  while  a  passenger 
upon  one  of  the  defendant's  cars, 
was  wrongfully  assaulted  by  the 
conductor  and  ejected  from  the 
cars.  In  this  action  brought  to 
recover  damages  therefor,  the 
jury  rendered  a  verdict  in  his 
favor  for  six  cents:  Held,  that 
the  action  was  for  an  assault,  and 
that  the  plaintiff  was  entitled, 
under  subdivision  3  of  section 
3238  of  the  Code  of  Civil  Pro- 
cedure,  to  costs  not  exceeding  the 
amount  of  his  recovery,  and  that 
he  could  not  be  charged  with  the 
payment  of  the  defendant's  costs. 
(Fieney  agt.  Brooklyn  City  22.  22. 
Co.,  36  Hun,  197.) 

84.  Where  an  action  in  the  supreme 
court  has  been  tried  in  the  first 
judicial  district,  an  application 
for  an  extra  allowance  of  costs 
must  be  made  in  that  district, 
although  the  justice  before  whom 
the  action  was  tried  resides  in  an- 
other district.  (Bear  agt.  Ameri- 
can Rapid  Telegraph  Oo.,  86  Hun, 
400.) 

85.  Allowance  by  a  surrogate  for 
an  additional  day  occupied  on  a 
trial  —  allowable  on  a  trial  before 
a  referee — not  for  an  adjourn- 
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ment — Code  of  Civil  Procedure, 
sec.  2561  (See  Matter  of  Clark, 
36  Hun,  301.) 

86.  Of  an  action  brought  by  the 
guardian  and  the  infant  cestui 
que  trust  for  the  construction  of 
a  will  —  direction  for  the  pay- 
ment of  costs  therein.  (See  Wead 
agt.  CantweU,  36  Hurt,  528.) 

87.  When  a  party  does  not  waive 
his  right  to  appeal  from  an  order, 
by  accepting  costs  thereby  award- 
ed to  him.  (See  Matter  of  Water 
Commissioners  of  Amsterdam,  36 
Hun,  534.) 

88.  A  proceeding  under  the  General 
Railroad  Act  (sec.  28,  chap.  140, 
Laws  of  1850)  by  one  railroad  cor- 
poration to  secure  a  crossing  ever 
the  track  of  another  railroad  is  a 
special  proceeding  (Code  of  Civ. 
Pro. ,  sees.  3333, 8334),  and  the  costs 
therein  are,  as  a  general  rule,  in 
the  discretion  of  the  court  (Sec. 
3240;  Uapallo  and  Miller,  JJ., 
dissenting).  (In  re  C.  and  H.  H. 
R.  R.  Co.,9SN.  Y,  336.) 

89.  Where  there  is  no  question  as  to 
damages,  and  the  corporation 
owning  the  road  sought  to  be 
crossed  opposes  the  application 
with  a  view  to  prevent  the  cross- 
ing, it  is  within  the  proper  exer- 
cise of  this  discretion  for  the  court 
to  impose  the  costs  upon  the  con- 
testing company  (Kapallo  and 
Milleu,  JJ.,  dissenting).     (Id.) 

40.  Where,  in  an  action  brought  by 
taxpayers  to  have  a  contract  made 
by  a  municipal  corporation,  by 
which  it  agreed  to  pay  a  sum 
specified  for  the  performance  of 
certain  work,  declared  invalid,  the 
plaintiff  was  defeated  and  judg- 
ment was  rendered  in  favor  of  the 
contractor  with  the  corporation, 
adjudging  the  contract  to  be  valid, 
and  that  it  had  been  performed  by 
the  contractor:  Held,  that  "the 
value  of  the  subject-matter  in- 
volved" (Code  of  Civil  Pro,,  see. 
3253)  was,   for    the   purposes  of 


computing  an  extra  allowance,  the 
contract  price  for  the  work,  not 
simply  the  profits  made  thereon. 
(Mingay  agt.  HoUy  Mfg.  Co.,  99 
N.  Y,  270.) 


COUNTERr-CLAIM. 

1.  As  a  distinction  exists  between 
a  defense  and  a  counter-claim, 
when  the  defense  is  intended  as  a 
counter-claim  it  should  be  explicitly 
stated  in  the  answer,  so  as  to  advise 
the  opposite  party,  and  in  the 
absence  of  such  an  allegation, 
especially  when  the  party  defines 
and  characterizes  his  answer  as  a 
defense,  and  it  is  uncertain  whether 
a  counter-claim  is  intended,  such 
party  is  uot  in  a  position  to  insist 
that  he  has  actually  set  up  a  counter- 
claim, and  the  answer  should  be 
construed  and  considered  a  defense. 
(Ward  agt  Comegys  et  al.,  ante, 
429.) 

2.  A  counter-claim  must  contain  the 
substance  necessary  to  sustain  an 
action  on  behalf  of  the  defendant 
against  the  plaintiff  if  the  plaintiff 
had  not  sued  the  defendant    (Ta\) 


COURTS. 

1.  Courts  must  determine  what  is  a 
legal  and  proper  expense  and 
charge  to  be  paid  by  a  county 
treasurer  in  regard  to  the  holding 
of  such  courts.  (People  ex  ret.  Cob 
agt.  Board  of  Supervisor*  of  Greene 
Co.,  ante,  483.) 

2.  There  are  contingent  expenses 
necessarily  incurred  in  the  holding 
of  courts  for  which  no  express 
statute  provides,  and  the  board  of 
supervisors  of  a  county  must  pro- 
vide a  fund,  to  be  placed  in  the 
hands  of  its  county  treasurer,  "  to 
pay  such  contingent  expenses  as 
may  become  payable  from  time  to 
time,"  and  a  court  held  in  such 
county  must  determine  what  is  a 
proper  and  lawful  charge  upon 
such  fund.     (Id.) 
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3.  Where  the  relator,  in  pursuance 
of  an  order  made  by  the  court, 
published  in  his  newspaper  the 
terms  of  the  various  courts  ap- 
pointed to  be  held  in  Greene 
county,  and  the  clerk,  in  pursu- 
ance of  said  order,  issued  a  cer- 
tificate for  the  amount  of  the  bill 
for  performing  the  service  ordered, 
payable  out  of  the  fund  provided 
for  the  contingent  expenses  of 
the  court: 

Held,  that  the  order  for  its  pay- 
ment should  be  obeyed  by  the 
county  treasurer,  and  is  enforce- 
able against  him  by  mandamus. 
l-U) 

4.  It  is  not  the  prerogative  of  a  board 
of  supervisors  nor  of  a  county 
treasurer  to  adjudge  an  order  of 
the  court  void  and  incapable  of 
enforcement.    (Id.) 

5.  Where  a  bill  for  publishing  the 
terms  of  the  court  (such  publication 
having  been  done  under  an  order 
of  the  court)  was  presented  to  the 
board  of  supervisors  of  the  county 
of  Greene  for  audit,  and  on  the 
rejection  of  such  bill  upon  the 
ground  that  the  same  was  not  a 
legal  charge  against  the  county, 
the  relator  asked  that  a  mandamus 
to  compel  its  audit  might  issue: 

Held,  that  although  the  order 
made  by  this  court  should  have 
been  obeyed  by  the  county  treas- 
urer, and  obedience  thereto  is 
enforceable  against  him,  a  man- 
damus against  the  board  of  super- 
visors will  not  be  granted.     (Id.) 

6.  The  provisions  of  the  Code  of 
Civil  Procedure  relating  to  pro- 
ceedings supplementary  to  execu- 
tion are  not  applicable  to  a  case  in 
which  the  judgment,  upon  which 
the  execution  was  issued,  was  re- 
covered in  the  municipal  court  of 
the  city  of  Rochester,  and  the 
damages  included  therein  are  less 
than  twenty-five  dollars.  (Mason 
agt.  Hackett,  35  Hun,  238.) 

7.  The  supreme  court  has  not 
power  to  order  the  publication,  in 


a  newspaper,  of  the  appointment 
of  the  terms  to  be  held  by  that 
court,  or  to  direct  payment  of  the 
expense  of  such  publication. 
(People  ex  rel.  Cole  agt.  Hill,  86 
Hun,  619.)  (Bevermig  8.  0,,  ante, 
483.) 

CREDITOR'S  ACTION. 

1.  In  a  judgment  creditor's  action 
to  set  aside  as  fraudulent  a  volun- 
tary assignment  made  by  the 
judgment  debtors,  it  appeared 
that  the  execution  was  returned 
by  the  deputy  sheriff  unsatisfied 
on  the  day  on  which  the  action 
was  brought,  though  the  process 
was  not  filed  by  the  sheriff  until 
the  following  day;  that  plaintiffs' 
after  having  discovered  that  short- 
ly before  the  making  of  the  as 
signment,  and  in  contemplation 
thereof,  the  assignors,  who  were 
copartners  in  trade,  had  with- 
drawn to  their  own  use  a  con- 
siderable part  of  the -moneys  of 
the  firm,  signed  with  other  cred- 
itors an  agreement  of  compromise, 
reserving  the  right  to  withdraw 
by  a  certain  day  ;  that  two  weeks 
afterwards  plaintiffs  obtained  an 
attachment  against  defendants  for 
fraudulent  withdrawal  by  the  lat- 
ter of  moneys  from  their  assets; 
that  plaintiffs  afterwards  sought 
to  remove  the  assignee,  and  then 
proved  their  claim  and  delivered 
their  proof  to  the  assignee,  annex- 
ing a  statement  that  they  did  not 
waive  their  rights  under  the  at- 
tachment or  recognize  the  validity 
of  the  assignment,  unless  it  should 
be  held  to  be  binding  upon  them: 

Held,  first,  that  the  return  of  ex- 
ecution was  sufficient  within  the 
provisions  of  the  Code  and  the  rule 
in  equity  with  respect  to  the  bring- 
ing of  judgment  creditors'  actions. 

Second.  That  plaintiffs  had  not 
by  their  acts  acquiesced  in  or 
adopted  the  assignment  so  as  to 
be  precluded  from  suing  to  im- 
peach it. 

Third.  That  the  assignment  was 
void;  the  assignors,  while  pro- 
fessing to  surrender  all  their  prop- 
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erty  through  it,  having  intention- 
ally withheld  a  considerable  part 
of  their  estate  from  its  operation. 
(Itelin  et  al.  agt.  Eenlein  et  al., 
onto,  911.) 

DEED. 

1.  A  livery  stable  would  not  be 
offensive  to  a  neighborhood  within 
the  meaning  of  a  covenant  not  to 
erect  any  building  for  or  to  carry 
on  upon  certain  premises  certain 
enumerated  trades,  cow  stables  or 
hog  pens, u  or  any  other  dangerous, 
noxious, unwholesome  or  offensive 
establishment,  trade  or  calling,  or 
business  whatsoever."  The  word 
"cow"  before  "stables"  limited 
the  establishments  prohibited  of 
the  same  class,  and  the  words 
"  other,"  &c,  do  not  include  sta- 
bles where  domestic  animals  are 
to  be  kept  (Flanagan  agt.  Hol- 
lingswortk,  ante,  891.) 

2.  He  who  conveys  the  absolute  fee 
of  rea)  estate  to  another  cannot 
retain  the  right  to  the  purchase- 
price  when  subsequently  sold. 
There  is  a  distinction  between  the 
occupancy  of  one's  property  which 
must  be  temporary,  unless  the  title 
of  the  owner  is  acquired,  and  one 
which  is  known  to  be  permanent 
because  the  right  to  maintain  it 
exists ;  and  he  who  parts  absolutely 
with  the  title  to  land  to  another 
cannot  reserve  to  himself  the  right 
to  its  purchase-money  where  sub- 
sequently sold,  because  such  a 
reservation  would  be  inconsistent 
with  the  grant  (Dennison  agt 
Taylor,  ante,  528.) 

8.  The  defendant,  who  was  the  owner 
in  fee  of  a  farm  of  land  through 
which  a  railroad  passed,  and  also 
of  that  part  thereof  which  such 
railroad  occupied  and  upon  which 
it  was  constructed,  which  owner- 
ship was  derived  by  and  through 
a  warranty  deed  to  him  from  the 
assignor  of  the  plaintiff,  recovered 
from  such  railroad  or  its  receiver 
the  sum  of  $1,000  as  a  compensa- 
tion for  the  fee  of  the  land  which 


the  road  occupied,  and  for  the  de- 
preciation in  value  of  the  entire 
farm  by  reason  of  such  title  being 
acquired  to  the  strip  occupied  by 
the  railroad: 

Held,  that  the  defendant's  right 
to  such  damages  was  perfect 
through  the  deed  from  the  plain- 
tiff's assignor,  which  the  reserva- 
tion therein  contained  in  favor  of 
the  grantor  did  not  and  could  not 
reserve  to  such  grantor,  because 
such  a  reservation  would  be  incon- 
sistent with  and  repugnant  to  the 
deed  and  the  estate  in  fee  which  it 
conveyed  to  the  defendant;  and 
as  the  defendant  recovered  such 
damages  for  himself  and  not  for 
the  plaintiff,  the  latter  cannot 
maintain  this  action  which  rests 
upon  the  theory  that  tne  moneys 
paid  to  the  defendant  therefor 
were  received  to  and  for  the  use 
of  the  plaintiff.    {Id.) 


DEFAULT. 

See  Practice. 

NealeytLgt,  The  Counting 
ante,  287. 


DEFENSE. 

1.  As  a  distinction  exists  between  a 
defense  and  a  counter-claim,  when 
the  defense  is  intended  as  a 
counter-claim,  it  should  be  explic- 
itly stated  in  the  answer,  so  as  to 
advise  the  opposite  party,  and  in 
the  absence  of  such  an  allegation, 

.  especially  when  the  party  defines 
and  characterizes  his  answer  as 
a  defense,  and  it  is  uncertain 
whether  a  counter-claim  is  in- 
tended, such  party  is  not  in  a 
position  to  insist  that  he  has  actu- 
ally set  up  a  counter-claim,  and 
the  answer  should  be  construed 
and  considered  a  defense.  ( Ward 
agt.  Gomegy*  et  al.,  ante,  429.) 

2.  A  counter-claim  must  contain  the 
substance  necessary  to  sustain  an 
action  on  behalf  of  the  defendant 
against  the  plaintiff  if  the  plaintiff 
had  not  sued  the  defendant.    (Id.) 
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DENIAL. 

1«  Where  it  appeared  that  a  certain 
lot  in  Greenwood  cemetery  was 
purchased  by  the  husband  of  the 

Elaintiff  as  a  burial  lot  for  herself, 
er  husband  and  their  family,  and 
that  it  had  been  greatly  improved, 
not  only  at  his  but  at  her  expense, 
and  their  family  dead  had  been 
placed  in  the  lot  as  their  final  rest- 
ing place: 

Held,  that  these  facts  were  suffi- 
cient to  disable  the  husband  from 
afterwards  conveying  it  away  to 
another  person,  and  thereby  devot- 
ing it  to  a  distinct  and  different 
purpose.  The  plaintiff  had  be- 
come so  far  interested  in  the 
property  by  its  improvement  and 
the  interment  of  her  parents  as  to 
prevent  her  husband  from  making 
a  legal  or  valid  sale  of  it.  (Schroe- 
der  agt  Wamor,  ante,  13.) 

2.  The  case  of  Thompson  agt.  Rickey 
(8  Abb.  N.  0.,  159;  opinion  by  Van 
Vorst,  J.)  cited  with  approval.. 
(Id.) 

&  A  denial  in  an  answer  "  on  in- 
formation and  belief  of  all  the 
allegations  in  the  complaint  con- 
tained not  hereinbefore  admitted 
or  denied  and  not  containing  the 
allegation  that  the  defendant  had 
not  sufficient  knowledge  or  infor- 
mation to  form  a  belief  as  to  the 
other  statements  in  the  complaint, 
and  for  that  reason  he  denied  them, 
does  not  put  in  issue  a  material 
Allegation  of  the  complaint,  and 
all  such  allegations  will  be  taken 
as  admitted.    {Id.) 


DISCOVERY. 

1.  A  count v  judge  having,  upon 
the  application  of  a  creditor, 
made  an  order  requiring  insolvent 
debtors  and  their  general  assignee 
to  appear  before  him  and  be  ex- 
amined, as  provided  by  section 
21  of  chapter  466  of  1877,  the  as- 
signors and  assignee  moved  to 
vacate  the  order,  upon  the  ground 


that  some  twenty  creditors  had 
commenced  actions  for  the  pur- 
pose of  putting  their  claims  in 
judgment  and  that  the  deponent 
believed  that  the  said  creditors 
intended  to  bring  an  action  to  set 
aside  the  assignment,  and  that 
this  application  was  made  in  the 
interest  of  the  said  creditors  and 
not  for  the  benefit  of  the  assigned 
estate:  Held,  that  the  motion  to 
vacate  the  order  was  properly 
denied.  (Matter  of  Wilkinson,  86 
Hun,  184.) 

DIVORCE. 

1.  The  court  has  no  power  to  punish 
a  husband  as  for  a  contempt  for 
non-payment  of  costs  and  counsel 
fee,  which  he  was  directed  to  pay 
by  the  final  judgment  in  an  action 
for  separation.  Such  costs  and 
counsel  fee  should  be  collected  by 
execution.  (Jacquin  agt.  Jacquin, 
ante,  206.) 

2.  Condonation  of  adultery  by  sub- 
sequent cohabitation  with  knowl- 
edge does  not  bar  an  after-brought 
action  for  divorce  predicated  on 
such  adultery,  where  the  condona- 
tion is  upon  the  promise  by  the 
guilty  party  (the  husband)  that  he 
would  in  aft  things  thereafter  treat 
his  wife  kindly  and  in  a  proper 
manner,  and  would  be  in  all  things 
a  good  and  affectionate  husband  to 
her,  when  such  promise  has  been 
violated.  (Timereon  agt.  Timer- 
ion,  ante,  526.) 

See  Insurance  (Life). 

Goldsmith  agt.  Union  Mutual  Life 
In*.  Co.,  ante,  32. 


DOMICILE. 

1.  Under  section  8343,  subdivision 
18  of  the  Code  of  Civil  Procedure, 
the  location  of  a  federal  corpora- 
tion is  determined  by  the  place  of 
its  principal  office.  Its  domicile 
is  where  its  principal  office  is, 
(Rosenbaum  agt.  Union  Pacific  Rod- 
way  Oo.,  ante,  45.) 
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DOWER. 

1.  Where  provision  by  a  will  is  made 
for  a  woman  in  lieu  of  dower,  she 
is  required  by  statute  to  make  an 
election  between  the  provision  and 
the  dower,  and  she  shall  be  deemed 
to  have  elected  to  take  such  joint- 
ure, devise  or  pecuniary  provision, 
unless  within  one  year  after  the 
death  of  her  husband  she  shall 
enter  on  the  lands  to  be  assigned 
to  her  for  her  dower,  or  commence 
proceedings  for  the  recovery  or  as- 
signment thereof.  (Aken  agt.  Kel- 
logg and  others,  ante,  186.) 

2.  Alleged  fraud  cannot  alter  or 
change  the  statute.  Fraud  may 
relieve  a  person  from  an  agree- 
ment, but  it  cannot  extend  the 
statute  for  bringing  an  action  or 
making  an  election.  If  an  action- 
able fraud  has  been  perpetrated, 
damages  by  way  of  compensation 
may  be  awarded,  but  the  court 
cannot  relieve  from  a  statute  bar. 
{Id.) 

8.  Where  the  complaint  alleged 
fraud,  there  should  also  be  an  aver- 
ment tbat  the  statement  made  to 
the  plaintiff  was  for  the  interest  or 
purpose  of  influencing  her  action, 
as  the  fraud  is  not  a  statement  of 
a  fact,  but  the  expression  of  an 
opinion.     (Id.) 

4.  Where  a  wife  has  received  a  part 
of  the  income  of  the  estate  under 
the  will,  she  is  in  no  condition  to 
repudiate  the  election  which  she 
made  without  restoring  or  offering 
to  restore  its  fruits.     {Id.) 

5.  Where  a  testator  devised  one-third 
of  his  real  property  to  his  widow 
for  life  with  remainder  to  his  sons, 
also  devising  the  other  two-thirds 
to  the  sons: 

Ildd,  that  there  was  thus  a  total 
disposition  of  his  realty,  and  any 
allowance  of  dower  to  the  widow 
in  addition  to  the  devise  would 
overturn  the  plain  scheme  of  the 
will,  and  is  inconsistent  with  the 
disposition  made  of  the  rest  of 


the  estate.  In  such  case  the  court 
infers  an  intention  of  the  testator 
that  the  provision  for  the  wife 
should  be  in  lieu  of  dower.  {Mason 
agt.  Mason  et  al.,  ante,  514.) 

6.  That  the  testator  has  left  his 
widow  a  life  estate  in  one-third  of 
the  premises  does  not  prevent  the 
owners  in  fee  of  the  two-thirds 
from  partitioning  the  property  and 
realizing  their  shares.  I  he  rights 
of  the  tenant  for  life  may  be  pro- 
tected by  provision  in  the  decree. 
(Id.) 

See  Will. 

Cole  agt.  Cole  et  ok,  ante,  510. 


EJECTMENT. 
See  Costs. 

Coon  agt.  Diefendorf,  ante,  88ft. 


ELECTION  LAW. 

1.  Under  the  general  election  laws 
the  return  of  the  results  of  an  elec- 
tion to  be  given  to  or  filed  with 
the  supervisor  of  the  town  or  ward 
in  which  the  election  was  held, 
must  be  the  original  return  and 
not  a  mere  certified  copy.  (The 
People  agt.  Wise,  ante,  92 ) 

2.  Accordingly,'  where  it  appeared 
on  the  face  of  an  indictment  that 
a  copy  of  a  return  was  given  to 
and  filed  with  the  supervisor  of  a 
ward,  and  that  it  was  mutilated 
by  him  no  offense  is  shown  under 
section  91  of  the  Penal  Code,  as  it 
was  not  filed  or  deposited  with 
him <4  by  authority  of  law."    (id) 

8.  To  constitute  an  offense  against 
a  statute  for  the  protection  of  a 
document  or  paper  of  any  kind,  it 
must  appear  to  be  the  kind  of 
document  or  paper  specified  in 
the  statute.    (Id.) 

4.  Under  the  act  relating  to  the  reg- 
istration of  voters  in  the  city  and 
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county  of  New  York,  it  is  the  duty 
of  the  inspectors  to  register  every 
duly  qualified  voter  who  presents 
himself  within  the  place  of  regis- 
tration before  the  hour  of  nine 
o'clock  in  the  evening  and  de- 
mands to  be  sworn,  and  the  true 
construction  of  the  statute  is  that 
the  place  of  registration  shall  be 
closed  at  that  hour,  but  not  that 
the  inspectors  shall  refuse  after 
that  hour  to  register  those  who 
have  applied  within  the  time  pre- 
scribed by  law.  ( The  People  ex  rel. 
Cass  et  al.  agt.  Uosmer  et  al.,  ante, 
472.) 

EVIDENCE. 

1.  An  agreement  of  purchase  and 
sale  reduced  to  writing,  &c,  is 
not  at  all  necessary  when  an  action 
is  brought  to  recover  an  agreed 
price  for  lands  actually  sold  and 
conveyed  pursuant  to  an  oral 
agreement,  when  the  considera- 
tion remains  unpaid.  {McKenna 
agt  Bolger,  ante,  411.) 

2.  A  party  is  not  precluded  from 
testifying  to  extraneous  facts, 
which  tend  to  show  that  one  who 
has  testified  to  such  a  transac- 
tion has  testified  falsely,  or  that 
it  is  improbable  that  his  statement 
can  be  true.    (Id.) 

3.  It  is  not  the  intention  of  the  Code 
(see.  82i»)  to  prevent  a  party  to  a 
suit  from  testifying  to  any  extrin- 
sic fact  that  tends  to  contradict  a 
witness  who  swears  to  transac- 
tions or  communications  had  be- 
tween such  party  and  a  deceased 
person,  even  where  he  cannot  di- 
rectly testify  that  no  such  conver- 
sation or  transaction  was  ever  had. 
(Id.) 

4.  It  was  not  the  intention  to  pre- 
vent the  contradiction  of  a  living 
witness,  but  to  prevent  a  living 
party  to  a  transaction  or  commu- 
nication from  testifying  to  it  him- 
self when  death  has  closed  the 
mouth  of  the  other  party.     (Id.) 


5.  So  when  a  living  witness  swears 
to  a  contract  made  by  a  defendant 
with  a  deceased  party  at  a  speci- 
fied time  or  place,  there  is  nothing 
in  the  Code  to  prevent  the  defend- 
ant from  testifying  that  at  the 
time  named  he  was  in  Europe  or 
at  some  distant  place,  rendering  it 
impossible  that  the  witness  speaks 
the  truth.     (Id.) 

6.  Where  husband  and  wife  board 
at  a  hotel  the  husband  is  presump- 
tively liable  for  the  bill,  but  it  is 
competent  for  the  hotel-keeper  to 
show  that  the  husband  was  impe- 
cunious, and  that  credit  was  given 
to  the  wife  so  as  to  justify  the  de- 
tention of  her  property  by  virtue 
of  the  hotel- keeper's  lien.  (Bir- 
ney  agl.  Wheaton,  ante,  519.) 

See  Indian  Leases. 

Baker  agt.  Johns,  ante,  464. 

7.  In  this  action,  brought  to  recover 
the  value  of  services  rendered  by 
the  plaintiff  to  the  defendant's  in- 
testate prior  to  February  7,  1882, 
the  defense  of  payment  was  plead- 
ed. Upon  the  trial  the  defendant 
produced  a  receipt  executed  by 
the  plaintiff  by  which  she  ac- 
knowledged the  receipt  of  fifty 
dollars  from  the  intestate  in  full 
of  all  demands,  of  whatsoever 
nature  or  kind,  "  up  to  date  Feb- 
ruary 11,  1882,"  and  proved  that 
she  had  delivered  it  to  the  de- 
ceased. The  plaintiff  was  then 
allowed,  against  the  defendant's 
objection  and  exception,  to  an- 
swer the  following  question : 
"  Please  state  what,  if  anything, 
has  been  done  to  that  receipt  since 
you  signed  it  and  delivered  it  to 
the  intestate  ? "  She  answered, 
•'  In  full  of  all  demands,  of  what- 
soever nature  or  kind,  up  to  date, 
February  11, 1882,  has  been  added 
since.  That  was  added  after  he 
took  it  from  my  hands  ;  those 
were  not  on  when  I  signed  it:" 
Held,  that  the  evidence  was  inad- 
missible as  relating  to  a  personal 
transaction  between   the  witness 
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and  the  deceased.    (Boughton  agt. 
Bogardus.  86  Hun,  198.) 

8.  After  the  plaintiff  had,  under  the 
objection  and  exception  of  the  de- 
fendant, read  various  entries  from 
her  account  book  showing  pay- 
ments by  the  deceased  to  her  to 
apply  in  part  payment  for  the 
services  rendered  by  her,  she  was 
asked,  and  against  the  defendant's 
objection  and  exception,  allowed 
to  answer  the  following  ques- 
tion :  "  That  is  all  he  has  ever  paid 
you  except  the  fifty  dollars  Vou 
gave  him  a  icceipt  for?"  Held, 
that  the  evidence  was  inadmis- 
sible, under  section  829  of  the 
Code  of  Civil  Procedure,  as  it 
tended  to  contradict  the  claim  of 
the  defendant  that  a  larger  amount 
had  been  paid  to  her  by  the  de- 
ceased.   (Id.) 

9  In  an  action  of  partition  brought 
by  a  daughter  and  a  grand- 
daughter of  the  deceased  owner 
against  his  son  and  widow,  the 
latter  interposed  no  answer,  while 
the  so n  alleged  that  land  had 
been  conveyed  by  the  deceased  to 
the  granddaughter's  father,  as  an 
advancement,  and  that  the  same 
should  be  set  off  against  the  share 
to  be  allotted  to  her.  Upon  the 
trial  the  son  sought  to  prove  by 
the  widow  who  joined  in  the  deed 
to  the  deceased  son,  that  it  was 
given  without  consideration,  as  an 
advancement:  Held,  that  it  was 
error  to  reject  the  evidence  as  in- 
admissible under  section  829  of 
the  Code  of  Civil  Procedure. 
(Moore  agt.  Oviatt,  85  Hun,  216.) 

10.  The  words  "  interested  in  the 
event,"  as  used  in  the  said  section, 
are  to  be  limited  in  their  applica- 
tion to  the  particular  issue  or 
question  as  to  which  the  witness 
is  to  be  examined.    (Id. ) 

11.  Upon  the  trial  of  this  action  a 
son  of  the  intestate  entitled  to 
share  in  his  estate  was  called  by 
the  plaintiff.  Af  ler  he  had  stated 
his  age,  occupation  and  residence, 


the  defendant's  counsel  objected 
to  the  competency  of  the  witness 
to  testify  under  section  829  of  the 
Code  of  Civil  Procedure.  The 
objection  was  overruled  and  the 
witness  allowed  to  testify.  Parts 
of  his  testimony  related  to  per- 
sonal transactions  and  communi- 
cations with  the  deceased,  and 
part  did  not:  Hold,  that  the  de- 
fendant's objection  was  too  gen- 
eral to  enable  him  to  raise  any 
question  upon  appeal  (J&ffg*  Agt. 
American  Home  Mi*.  Society,  85 
Hun,  866.) 

12.  He  should  have  renewed  his 
objection  when  the  objectionable 
testimony  was  given,  or  subse- 
quently moved  to  have  it  stricken 
out    (Id.) 

18.  Where,  in  an  action  to  recover 
damages  sustained  by  the  plaintiff 
by  being  bitten  by  a  dog  belong- 
ing to  the  defendant,  the  facts 
that  the  plaintiff  was  bitten,  and 
that  the  defendant  knew  that  the 
dog  had  previously  bitten  another 
person,  have  been  established, 
witnesses  called  by  the  defendant 
cannot  be  allowed:  to  testify  that 
when  they  had  seen  the  do£  they 
had  seen  nothing  malicious  in  his 
conduct  nor  any  attempt  made  by 
him  to  bite  any  one.  (CaldweU 
agt.  Snook,  85  Hun,  78.) 

14.  Deed — prior  oral  agreements 
are  merged  in  it  —  an  agreement 
affecting  the  title  to  land  must  be 
in  writing.  (See  De  Wtttagt.  Van 
Schoyh,  85  Hun,  103.) 

15.  Trial  for  murdei  in  the  first  de- 
gree—  defense  of  an  alibi — it  is 
error  to  charge  that  it  is  a  suspi- 
cious defense— what  evidence  may 
be  admitted  to  sustain  the  defense. 
(See  People  agt.  Kelly,  85  Hun,  295.) 

16.  Examination  of  a  party  before 
trial  —  when  not  refused  because 
it  might  tend  to  show  the  party  to 
be  guilty  of  a  criminal  offense  — 
Code  of  Civil  Procedure,  sec.  870l 
{See  Davie*  agt.  Fiah,  85  Hun,  480.) 
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17.  Slander  —  privileged  communi- 
cation—  what  is  —  when  actual 
malice  must  be  proved  —  an  un- 
sustained  justification  is  not  evi- 
dence of  malice.  (See  Decker  agt 
Gay  lord,  35  Hun,  584.) 

18.  When  the  title  of  a  purchaser 
will  not  be  affected  by  declara- 
tions or  admissions  made  by  his 
grantor,  while  owning  the  land  — 
as  to  the  right  to  draw  water  from 
a  spring  upon  the  land  of  another. 
(See  Boot  agt.  Wadhams,  85  Hun,Wt) 

19.  <  ommercial  custom  — when  ad- 
missible to  show  the  effect  of  a 
particular  form  of  check  (See 
Sims  agt.  U.  8,  Trust  Company ',  85 
Han,  538.) 

20.  Appraisals  of  damages  for  land 
taken  for  a  railroad  —  reversed  be- 
cause of  the  reception  of  evidence 
of  benefit  to  adjoining  land — when 
the  error  is  not  cured  by  state- 
ments in  the  report  showing  that 
it  was  not  affected  by  it.  (See 
Matter  of  N.  Y.y  W.  8.  and  B.  B. 
Go ,  35  Hun,  260.) 

21.  Obstruction  of  a  navigable 
stream  bv  the  defendant  —  the 
burden  of  proving  the  right  to 
obstruct  it  rests  upon  the  aefend- 
ant.  (See  Doxsey  agt  Long  Island 
B  B.  Co.,  85  Hun,  862.) 

22.  What  facts  do  not  justify  the 
presumption  of  death.  (See  Jen- 
kins agt.  Young,  85  Hun,  569.) 

23.  General  exception  to  evidence — 
when  it  is  unavailing.  (See  Uerte 
agt,  8inger  Mfg.  Co.,  85  Hun,  1 16.) 

24.  To  show  what  effect  the  publi- 
cation of  a  libel  had  upon  those 
who  read  it.    (See  Libel,  35  Hun.) 

25.  In  an  action  to  recover  the  value 
of  personal  services,  where  the 
complaint  alleges  that  an  agreed 
price  was  to  be  paid  therefor,  and 
that  they  were  worth  that  price, 
and  the  issue  is  what  was  the 
agreed   price,    evidence   of    the 


value  of  the  services  is  compe- 
tent, as  bearing  upon  the  prob- 
able truth  of  the  claims  of  the 
respective  parties.  (Cornish  agt 
Graff,  86  Hun,  160.) 

26.  Proceedings  to  review  erro- 
neous assessments  — 1880,  chap. 
269  —  the  earning  capacity  of  real 
estate  is  a  test  of  its  value— review 
of  a  decision  of  the  special  term 
on  appeal — how  objections  to  the 
reception  of  evidence  should  be 
stated  —  erroneous  admission  of 
evidence  —  when  the  decision  will 
not  be  reversed  therefor.  (See 
People  ex  rel.  Railroad  agt.  Keator, 
86  Hun,  592.) 

27.  What  inadmissible  as  involving 
a  personal  transaction  between  a 
party  and  a  deceased  person  — 
Code  of  Civil  Procedure,  sec.  829. 
(See  Oliver  agt.  Freligh,  86  Hun, 
683.) 

28.  When  expert  testimony  as  to 
the  injury  caused  to  the  market 
value  of  a  horse  by  its  having  run 
away  is  inadmissible  —  how  the 
injury  should  be  proved.  (See 
Van  Wagoner  agt.  New  York  Ce- 
ment Co.,  36  Hun,  552.) 

29.  Malpractice  by  an  attorney  — 
what  constitutes  it  —  what  evi- 
dence *is  admissible  to  establish 
it.  (See  Carter  agt  Talcott,  86 
Hun,  898.) 

80.  Representations  by  a  director 
of  a  company  to  induce  a  pur- 
chase of  its  bonds  —  upon  what 
statements  the  jury  may  find  him 
to  be  liable  in  damages,  if  such 
statements  are  false.  (See  Drake 
agt.  Grant,  36  Hun,  464.) 

• 

81.  Action  to  set  aside  a  fraudulent 
conveyance— the  burden  of  prov- 
ing fraud  rests  on  the  plaintiff. 
(See  Remington  Paper  Co.  agt. 
Q Dougherty,  86  Hun,  79.  ^ 

82.  Bond  of  indemnity  to  a  sheriff 
—  what  is  evidence  of  the  exer- 
cise by  the  sheriff  of  his  jurig- 
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ment  in  making  a  levy.  (See 
&  Donahue  agt.  Simmons,  86  Hun, 
381.) 

83.  Sale  of  an  interest  in  a  partner- 
ship business — what  is  included  in 
it — evidence  of  prior  agreements 
is  not  admissible  to  contradict  a 
written  one  —  nor  can  the  subse- 
quent conduct  of  the  parties  be 
shown.  (See  Albright  agt.  Voor- 
hies,  36  Hun,  437.) 

34.  Power  of  the  legislature  to 
make  tax  deeds  conclusive  evi- 
dence of  the  regularity  of  the 
proceedings.  {See  Chamberlain 
agt.  laylor,  86  Hun,  24.) 

35.  Obstructions  to  light,  air  and 
access  to  land,  by  an  elevated 
railroad  —  measure  of  damages  — 
opinion  of  a  real  estate  broker  as 
to  such  damages.  {See  Bine  agt. 
if.  Y  Elevated  B.  B.  Co.,  86  Hun, 
293.) 

86.  Negligence  —  burden  of  proof 
in  an  action  against  a  common 
carrier — when  it  maybe  inferred 
from  the  accident  itself.  (See 
Murphy  agt.  Coney  Island  and  B. 
B.  B.  Co.,  86  Hunt  199.) 

87.  Civil  damage  act  —  action  by  a 
father  for  an  injury  to  his  son  — 
what  proof  of  an  injury  to  the 
father's  means  of  support  must 
be  given.  (See  Stevens  agt.  Cneney, 
86  lfun,  1.) 

88.  Testimony  of  a  witness  as  to 
the  genuineness  of  a  signature  — 
right  of  a  party  to  cross-examine 
him  as  to  the  difference  between 
the  signature  in  question  and  a 
genuine  signature — 1880,  chap. 
36.  (See  Winnie  agt.  Tousley,  86 
Hun,  190.) 

EXCEPTIONS. 

1.  At  the  close  of  the  testimony  in 
this  case  the  counsel  for  the  de- 
fendant submitted  to  the  court  an 
unnecessary  and  unreasonable 
number    of    requests  to    charge. 


The  court  not  having  embodied 
all  these  requests  in  its  charge,  the 
counsel  for  the  defendant  said: 
"  I  desire  to  call  your  honor's  at- 
tention to  certain  propositions 
embodied  in  the  written  requests 
to  charge  which  I  have  sub- 
mitted " — the  court  here  said:  "  I 
decline  to  charge  further  than  I 
have  already,"  to  which  the  de- 
fendant excepted:  Held,  that  the 
exception  was  well  taken ;  that  the 
counsel  was  entitled  to  distin- 
guish and  point  out  the  specific 
propositions  he  desired  to  have 
charged.  (De  Bout  agt.  Albert 
Palmer  Co. ,  85  Hun,  386.) 

2.  Whereupon  trial  exceptions  are, 
without  objection,  ordered  to  be 
heard  at  first  instance  at  General 
Term,  the  party  succeeding  at 
General  Term  may  not  object  to  a 
review  of  its  decision  here,  on  the 
ground  that  the  case  was  not  one 
proper  to  be  so  heard.  (  Wyekoff 
agt.  De  Graaf,  98  N.  Y,  134 ) 

3.  This  court,  on  appeal  in  criminal 
actions,  may  not  consider  objec- 
tions to  portions  of  the  charge  as 
to  which  no  exceptions  were  taken 
on  the  trial.  (People  agt.  JfiH*.  98 
N.  Y,  176 ) 

4.  Upon  trial  before  a  court  or  ref- 
eree an  exception  to  a  general 
finding  of  law,  holding  that  one 
party  is  entitled  to  recover  against 
the  other,  raises  the  question  as  to 
whether,  upon  all  the  facts  found, 
the  successful  party  was  entit>ed 
to  judgment.  (Hemmingway  agt. 
Poueher,  98  If.  Y,  281.) 

5.  Where  improper  evidence  has 
been  received  under  objection  and 
exception,  which  subsequently,  on 
motion  of  the  party  against  whom 
it  was  offered,  is  stricken  out,  this 
is  to  be  deemed  an  abandonment 
of  the  exception,  and  such  party 
may  not  have  the  benefit  of  it  on 
appeal.  (Price  agt.  Brown,  98  If. 
Y,  388.) 

6.  Although,    on    appeal     from   a 
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judgment,  in  an  action  tried  by  the 
court,  no  exceptions  appear  to  the 
findings  of  fact,  or  error  in  their 
determination,  but  the  general 
term  draws  a  different  legal  con- 
clusion therefrom  than  that  of  the 
trial  court,  this  does  not  authorize 
it  to  render  a  final  judgment  in 
accordance  with  its  own  conclu- 
sion. Whenever  the  character  of 
the  issues  framed  by  the  pleading 
is  such  that,  upon  a  new  trial,  it 
will  be  possible  for  the  respondent 
to  recover,  a  new  trial  should  be 
ordered.  Having  succeeded  on 
the  trial,  he  is  not  required  to 
procure  the  appearance  of  excep- 
tions upon  the  record,  and  so  the 
appellate  court  cannot  determine 
that  there  were  no  exceptions  or 
errors.  (Thomas  agt.  N.  T.  L.  Ins. 
Co.,  99  IT.  T.,  250.) 


EXECUTION. 

1.  This  action  was  brought  against 
the  sureties  upon  an  undertaking 
given  to  indemnify  the  sheriff 
when  making  a  levy  under  an 
execution  upon  property  alleged 
to  belong  to  the  judgment  debtor 
named  therein.  The  undertaking 
was  conditioned  that  if  the 
obligors  should  well  and  truly 
save,  keep  and  bear  harmless  and 
indemnify  the  said  William  <J. 
Conner,  and  all  persons  aiding 
and  assisting  him  in  the  premises 
from  all  harm,  let,  trouble,  dam- 
age, liability,  costs,  counsel  fees, 
expenses,  suits,  actions,  judg- 
ments, &c. ,  that  should  arise  or  be 
brought  against  him  for  or  by 
reason  of  the  levy,  or  of  any  sale 
made  thereunder  of  any  property 
which  he  should  judge  belonged 
to  the  judgment  debtor,  then  the 
obligation  to  be  void,  else  to  re- 
main in  full  force  and  virtue. 
After  the  property  had  been  seized 
a  judgment  tor  the  value  thereof 
was  recovered  by  the  true  owner 
against  the  sheriff:  Held,  that  as 
the  defendants  had  entered  into  an 
absolute  agreement  to  protect  the 
sheriff  against  any  judgment  that 


might  be  recovered,  they  were 
concluded  by  the  judgment  which 
had  been  recovered  against  him 
although  they  had  no  notice  of 
the  action.  {Conner  agt.  Reeves, 
35  Hunt  507.) 

2.  That  it  was  not  necessary  for 
the  sheriff  to  show  that  he  had 
paid  the  judgment  which  had  been 
so  recovered.    (Id.) 

3.  That  in  the  absence  of  any 
charge  of  collusion  or  fraud,  the 
effect  of  the  judgment  so  recovered 
was  not  impaired  by  reason  of  the 
fact  that  it  was  entered  by  con- 
sent given  in  open  court.     {Id) 

4  An  execution  having  been  issued 
upon  a  judgment  recovered  against 
a  defendant,  the  sheriff,  shortly 
before  the  expiration  of  the  sixty 
days  within  which  it  was  to  be  re- 
turned, commenced  to  advertise 
for  sale  certain  real  property 
alleged  to  belong  to  the  defendant. 
After  the  expiration  of  the  sixty 
days,  and  prior  to  the  day  of  sale, 
the  sheriff  made  a  return  in  which 
he  stated  that  he  had  collected 
nothing  under  the  execution,  and 
had  not  found  any  personal  prop- 
erty out  of  which  the  execution 
could  be  made,  but  that  he  had 
levied  upon  certain  real  estate  and 
advertised  the  same  for  sale. 
Upon  this  return  the  plaintiff  pro- 
cured an  order  for  the  examina- 
tion of  the  defendant  in  proceed- 
ings supplemetary  to  execution: 
Held,  that  the  return  was  not  such 
as  to  justify  the  granting  of  the 
order.  (Marx  agt.  JSpaulding,  35 
Uunt  478.) 

5.  That  the  question  as  to  whether 
or  not  the  sheriff  should  not  have 
made  the  return  in  the  form  re- 
quired by  law,  should  not  be  de- 
cided upon  affidavits  presented 
upon  the  application  for  the  order. 

(Id.) 

6.  This  action  was  brought  to  re- 
cover damages  for  the  conversion 
of  certain  wheat  which  had  been 
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sold  under  an  execution  issued 
upon  a  judgment  recovered  by 
the  defendant  against  the  plaintiff. 
The  wheat  was  raised  upon  a 
farm  occupied  by  the  plaintiff, 
and  which  had  been  devised  by 
his  father  to  his  son  Abram,  to  be 
held  in  trust  for  and  during  the 
natural  life  of  the  plain  tiff,  for 
his  benefit  or  that  of  his  family. 
The  will  provided  that  if  the  said 
.  Abram  and  another  son,  Guy, 
should  think  it  would  be  for  the 
best  good  of  the  plaintiff  or  his 
family,  they  might  allow  the 
plaintiff  to  occupy  the  farm  with- 
out rent,  but  the  term  was  not  to 
be  for  more  than  a  year  at  a 
time.  The  trustee  and  Guy 
were  authorized  to  lease  the  farm 
to  other  persons,  or  to  sell  and 
invest  the  proceeds,  and  appro- 
priate the  interest  or  income  of 
the  estate  to  and  for  the  benefit 
of  the  said  William  or  his  family: 
Held,  that  even  if  the  trust  were 
assumed  to  be  valid,  yet,  as  the 
wheat  was  in  part  the  product  of 
the  plaintiff's  own  skill  and  labor, 
it  could  not  be  held  entitled  to 
the  exemption  accorded  to  the 
trust  estate.  (Salsbury  agt  Par- 
sons,  86  Hun,  12.) 

7.  That  if  the  trust  were  invalid, 
the  wheat  was  not  exempt  from 
execution,  under  section  13Uu  of 
the  Code  of  Civil  Procedure,  as 
necessary  ' '  flour  and  vegetables, 
actually  provided  for  family  use," 
as  •'wheat"  is  not  " flour ,y  with 
in  the  meaning  of  that  section. 
(Id.) 

8.  That  it  was  not  exempt  under 
the  $250  clause  of  section  1391  of 
the  Code  of  Civil  Procedure,  as 
that  related  only  to  necessary 
household  furniture,  working  tools 
and  teams,  professional  instru- 
ments, furniture  and  library.  (Id.) 

$.  It  seems  that  the  trust  was  in- 
valid, and  that  the  title  to  the 
farm  was  vested  in  the  plaintiff. 
(Id.) 


10.  Where  an  execution  issued 
against  the  person  of  a  judgment 
debtor  is  defective,  in  that  it  fails 
to  specify  by  name  the  county 
to  which  an  execution  against 
property  has  been  issued  and  re- 
turned unsatisfied,  the  defect 
may  be  cured  by  an  amendment 
to  the  execution,  to  be  ordered  by 
the  court  under  section  723  of  the 
Code  of  Civil  Procedure:  Quaere, 
as  to  whether  it  is  sufficient  to 
recite  in  the  execution  against  the 
person  "  that  an  execution  against 
the  property  of  the  judgment 
debtor  has  been  duly  issued  to  the 
sheriff  of  the  county  where  the 
said  judgment  debtor  resides,  and 
returned  unsatisfied.  (  Walter  agt 
Isaacs,  36  Hun,  233.) 

11.  Upon  vacating  an  execution 
against  the  person  for  irregulari- 
ties therein,  the  court  may  com- 
pel the  defendant  to  stipulate  that 
he  will  not  sue  for  the  arrest,  or 
for  false  imprisonment  under  the 
execution.    (Id.) 

12.  The  plaintiff,  having  been  ap- 
pointed a  receiver  of  the  property 
of  one  Rowell  in  supplementary 
proceedings  instituted  upon  a 
judgment  recovered  against  him, 
brought  this  action  to  recover 
from  the  defendant  bank  the 
amount  of  a  deposit  held  by  it 
for  the  said  Rowell.  The  deposit 
consisted  of  pension  money  re- 
ceived by  Rowell  and  deposited 
with  the  oank.  partly  in  cash  and 
partly  in  a  check  or  draft  of  the 
pension  agent,  under  an  agree 
ment  that  interest  should  be  al- 
lowed thereon:  Held,  that  the 
fund  was  exempt  from  execution 
under  section  1393  of  the  Code  of 
Civil  Procedure.  (StockweU  agt. 
Nat.  Bank  of  Malona,  36  Hun, 
588.) 

18.  Section  4  of  chapter  96  of  1857, 
authorizing  the  recorder  of  the 
city  of  Oswego  to  "exercise  any 
power  or  authority  in  any  pro- 
ceedings supplementary  to  execu- 
tion in  the  county  of   Oswego, 
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which  the  county  judge  or  a  jus- 
tice of  the  supreme  court  can  ex- 
ercise therein,  whether  Buck  sup- 
plementary proceedings  be  in  an 
action  in  said  recorder's  court  or 
in  any  other  court,"  was  not  re- 
pealed by  the  adoption  of  the 
Code  of  Civil  Procedure,  either 
expressly  or  by  implication,  and 
the  recorder  of  that  city  still  has 
power  to  entertain  such  proceed- 
ings and  to  appoint  therein  a  re- 
ceiver of  the  property  of  the 
judgment  debtor.  {Boss  agt.  Wigg, 
36  Bun,  107.) 

14.  When  a  stay  of  execution  on  a 
foreign  judgment,  given  by  the 
foreign  state,  is  operative  upon 
proceedings  on  the  judgment  in 
this  state.  (See  Nazro  agt.  McOcU- 
moni  Oil  Co.,  36  Hun,  296.) 

16.  The  death  of  the  plaintiff  after 
its  issue  does  not  suspend  its  oper- 
ation—  errors  in  the  form  of  a 
constable's  bond— when  the  sure- 
ties cannot  avail  themselves  of 
them  as  a  defense,  (^ee  Jones 
agt.  Newman,  86  Hun,  684.) 

16.  In  an  action  wherein  an  attach- 
ment had  been  issued,  upon  the 
ground  that  defendant,  a  resident 
of  the  state,  had  departed  there- 
from with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of 
a  summons,  the  execution  directed 
the  sheriff  to  collect  the  judgment 
out  of  the  attached  personal  prop- 
erty, and  if  that  was  insufficient, 
out  of  the  real  estate  attached  : 
Held,  that,  so  far  as  the  real  es- 
tate was  concerned,  the  execution 
was  void,  and  a  sale  under  it  con- 
veyed no  title  ;  that  the  provision 
of  the  rode  of  Civil  Procedure 
(see.  1370,  subd.  2)  prescribing  the 
form  of  execution  in  such  case,  is 
peremptory,  and  the  attached  real 
estate  could  not  be  resorted  to  un- 
til the  remedy  against  the  debtor's 
personal  property,  both  attached 
and  unattached,  had  been  ex- 
hausted.    (Place  agt.  Riley,  98  JV. 

r.,  i.) 


17.  It  seems  that  where  the  attach- 
ment, judgment  and  execution  aTe 
regular  a  bona  fide  purchaser  on 
sale  acquires  a  good  title,  although 
after  a  conveyance  to  him  the  de- 
fendant is  allowed  to  come  in  and 
defend  as  authorized  by  the  Code 
(sec.  445)  and  succeeds  in  his  de- 
fense.    (Id. ) 

18.  Under  a  void  process,  however, 
no  title  can  be  acquired,  and  a 
bona  fide  purchaser,  as  against  the 
owner  of  the  property,  stands  in 
no  better  position  than  one  pur- 
chasing with  full  knowledge  of 
the  invalidity.    (Id.) 

19.  Although  an  execution  is  regular 
on  its  face,  if  it  be  in  fact  unau- 
thorized and  void  the  sheriff  may 
refuse  to  execute  it,  and  proof  of 
its  invalidity  establishes  a  good 
defense  in  an  action  against  him 
for  such  refusal.  (BeuL  agt.  Steg- 
man,  99  N.  7.,  646.) 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Where  there  are  two  or  more  per- 
sons equally  entitled  under  section 
2643  of  the  Code,  to  receive  letters 
of  administration,  with  will  an- 
nexed, the  surrogate  will  appoint 
that  person  who  ceteris  paribus  has 
the  largest  interest  under  the  wiU. 
(In  the  Estate  of  Charles  Morgan, 
deceased,  ante,  194.) 

2.  Section  84,  title  2,  chapter  6,  part 
2,  Revised  Statutes,  which  declares 
that  joint  "administration"  may, 
with  the  consent  of  persons  enti- 
tled, be  granted  to  themselves  and 
to  other  persons  not  entitled,  ap- 
plies to  cases  of  administration 
with  the  will  annexed.    (Id.) 

8.  Full  commissions  should  be  al- 
lowed executors  or  trustees  on 
receiving  and  paying  out  the  in- 
come, notwithstanding  the  trustee 
has  received  full  commissions  on 
a  former  accounting  for  receiving 
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and  investing  the  principal.   (Mat- 
ter of  Goodrich,  ante,  29 1.) 

4.  The  surrogate  cannot  Justly  per- 
mit an  executor  or  trustee  to  resign 
his  trust  against  the  wishes  of  the 
legatees  or  cestuis  que  trustent, 
unless  sufficient  reasons  are  shown 
to  exist  for  allowing  such  resigna- 
tion. (In  the  Estate  of  John  Baier, 
deceased,  ante,  328.) 

JJ.  Where  a  will  presents  upon  its 
face  questions  of  complication, 
uncertainty  and  difficulty,  an 
executor  may  institute  and  main- 
tain an  action  for  the  purpose  of 
obtaining  a  judicial  construction 
thereof,  and  for  direction  to  him 
as  to  the  manner  in  which  he 
should  discharge  his  duties  in 
executing  the  will  as  such  execu- 
tor.    (Bigart  agt.  Jones,  ante,  491.) 

3.  In  an  ac tion  of  ej ectment,  brought 
by  one  of  the  heirs-at-law  of  one 
Jenkins,  who  died  intestate  in 
1863,  it  appeared  that  the  defend- 
ants claimed  under  a  sale  of  the 
intestate's  real  estate  made  pur- 
suant to  an  order  of  a  surrogate  in 
1871.  In  the  petition  for  the  order 
directing  the  sale,  which  was  made 
by  the  administrator,  the  name  of 
the  plaintiff  in  the  present  action 
was  not  mentioned,  nor  was  any 
notice  of  the  proceedings  given  to 
him:  Held,  that  the  failure  to 
mention  the  name  of  the  plaintiff 
in  the  petition,  or  to  give  him 
notice  of  the  proceedings,  invali- 
dated the  sale.  (Jenkins  agt. 
Young,  85  Hun,  569.) 

7.  That  the  said  omissions  were  not 
such  omissions  or  defects  as  were 
embraced  within  the  intent  of  sec- 
tion 2  of  chapter  82  of  1850,  pro- 
viding that  no  such  sale  "shall  be 
invalidated,  nor  in  any  wise  im- 
peached, for  any  omission  or  de- 
fect in  any  petition  of  any  execu- 
tor or  administrator,"  etc.    (Id.) 

8.  That  the  plaintiff's  right  to  main- 
tain the  action  was  not  taken  away 
by  section  1  of  chapter  92,  of  1872, 


nor 

*    # 


in 

* 


amending  section  8  of  chapter 
of  1850,  which  provides  that  no 
such  sale  "shall  be  invalidated, 
any  wise  impeached, 
after  a  lapse  of  five  years 
from  the  time  of  such  sale,  where 
the  notice  of  such  sale  has  been 
published  for  six  weeks  succes- 
sively before  the  day  of  such  sale, 
although  such  publication  may 
not  have  been  for  the  full  period 
of  forty-two  days."    (Id.) 

9.  That  this  act  was  not  intended  to 
operate  as  a  general  limitation  of 
the  time  within  which  such  an 
action  as  the  present  one  might  bo 
brought,  but  only  to  bar  after  Hvq 
years  actions  brought  to  invalidate 
a  sale  because  of  the  defect  in 
publication,  particularly  referred 
to  in  the  act.    (Id.) 

10.  In  an  affidavit  used  in  March, 
1871,  to  show  the  service  of  a 
citation  to  show  cause  why  an 
administrator  of  Jenkins*  estate 
should  not  be  appointed,  it  was 
stated  that  "  it  was  reported  that 
the  said  Charles  Jenkins  (the 
plaintiff)  was  dead,  by  his  friends, 
and  that  his  last  place  of  residence 
could  not  be  ascertained:"  Held, 
that  this  did  not  justify  the  surro- 
gate in  presuming  that  he  was 
dead,  in  the  proceedings  instituted 
before  the  surrogate  for  the  sale 
of  real  estate.    (Id.) 


FEES. 

1.  The  act  (chapter  279  of  the  Laws 
of  1881),  is  not  sufficient  to  au- 
thorize the  board  of  estimate  and 
apportionment  to  fix  the  fees,  per- 
centages and  allowances  of  the 
present  sheriff,  during  his  term  of 
office,  at  the  rates  set  forth  in  their 
resolution  of  December  29,  1884, 
for  services  thereafter  to  be  rend- 
ered. (Davidson  agt  The  Mayor, 
&>.,  of  New  York,  ante,  183.) 

2.  The  act  construed  as  not  author- 
izing any  interference  with  the  fees 
of  the  then  incumbent  of  the  she?- 
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iff*8  office,  but  the  fixing  of  com- 
pensation authorized  deemed  to 
apply  to  his  successors  iu  office. 
(Id.) 

8.  Iu  an  action  for  divorce  on  the 

§  round  of  alleged  cruelty,  brought 
y  a  wife  against  her  husband, 
even  where  the  wife  prevails,  the 
defendant,  the  husband,  will  be 
compelled  to  take  up  the  report 
and  pay  the  referee's  fees.  (Early 
agt.  Early,  ante,  239.) 


FINDINGS  OP  LAW  AND  FACT. 

1.  Where,  in  an  equity  action, 
questions  of  fraud  are  submitted 
to  and  passed  upon  by  a  jury 
which  have  no  relevancy  to  the 
issues  presented  by  the  pleadings, 
and  are  not  involved  in  the  judg- 
ment, they  are  not  conclusive  upon 
the  parties  in  a  subsequent  action. 
{LoHUard  agt.  dyde,  9;i  N.  Y.,  IU6.) 

2.  It  seems  that  where  the  findings 
of  a  trial  court  are  apparently  in- 
consistent, it  is  the  duty  of  the 
appellate  court,  if  possible,  to  re- 
concile them  and  five  effect  to  the 
real  meaning  and  intent  of  the 
court  in  making  them.  (Health 
Department  agt.  Pardon,  99  N.  T.t 
287.) 

GENERAL  TERM. 

1.  Although  on  appeal  from  a  judg- 
ment, in  an  action  tried  by  the 
court,  no  exceptions  appear  to  the 
findings  of  fact,  or  error  in  their 
determination,  but  the  general 
term  draws  a  different  legal  con- 
clusion therefrom  than  that  of  the 
trial  court,  this  does  not  authorize 
it  to  render  a  final  judgment  in 
accordance  with  its'  own  conclu- 
sion. Whenever  the  character  of 
the  issues  framed  by  the  pleading 
is  such  that,  upon  a  new  trial,  it 
will  be  possible  for  the  respondent 
to  recover,  a  new  trial  should  be 
ordered.  Having  succeeded  on 
the  trial,  he  is  not  required  to  pro- 
cure the  appearance  of  exceptions 


upon  the  record,  and  so  the  appel- 
late court  cannot  determine  that 
there  were  no  exceptions  or  errors. 
(Thomas  agt.  N.  T.  Life  Ins.  Co., 
99  &  7.,  250.) 

2.  When  an  order  of  general  term 
reversing  a  judgment  of  convic- 
tion in  a  criminal  action,  omits  to 
show  that  the  court  exercised  its 
discretion  and  refused  a  new  trial 
upon  the  facts  and  granted  it  only 
for  error  of  law,  it  is  not  review- 
able here.  (People  agt.  Boucher 9 
99  A.  rM  610.) 


GUARDIAN. 

1.  In  a  controversy  over  probate  a 
special  guardian  of  an  ipfant  in- 
terested in  the  estate  should  not  be 
appointed  upon  the  nomination  of 
the  proponent;  nor  should  any 
person  be  appointed  such  guardian 
who  is  associated  in  business  with 
the  proponent's  attorney  or  coun- 
sel.    (Mater  of  Henry,  ante,  2-50.) 

2.  Rule  10  of  the  surrogate's  court 
must  be  strictly  enforced,  unless 
perhaps  when  it  is  clearly  appar- 
ent that  the  interests  of  the  in- 
fant will  be  best  subserved  by  the 
establishment  of  the  disputed 
paper  as  a  will.  In  case  a  special 
guardian  has  been  inadvertently 
appointed  in  disregard  of  Rule  10 
he  should  be  superseded.    (Id. ) 

3.  One  who  is  a  lawful  incumbent 
of  the  office  of  guardian,  either 
by  appointment  of  the  surrogate 
or  by  virtue  of  a  testamentary 
provision,  can  successfully  resist 
in  this  court  an  application  for 
his  removal  until  such  facts  and 
circumstances  have  been  estab- 
lished as  furnish  statutory  war- 
rant for  his  suppression.  (Matter 
of  King,  ante,  b07.) 

4.  If,  within  the  meaning  of  subdi- 
vision 2  of  section  2817  of  the 
Code  of  Civil  Procedure,  a  guard- 
ian has  been  guilty  of  "miscon- 
duct   in    the    execution    of    her 
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trust/'  and  has  thereby  become 
"unfit"  to  be  continued  in  her 
office,  she  must  be  removed; 
otherwise  the  surrogate  is  power- 
less to  displace  her.     (Id.) 


HUSBAND  AND  WIPE. 

1.  Business  partnerships  between 
husband  and  wife  are  not  author- 
ized. (Jaequin  agt.  Jaequin,  ante. 
51.) 

2.  Therefore  a  husband  cannot 
claim  under  a  business  copartner- 
ship with  his  wife,  the  right  to  a 
dissolution  of  the  same  and  the 
appointment  of  a  receiver.    {Id.) 

8.  This  is  adverse  to  Zimmerman  agt. 
Erhard  *and  Dodge  (59  Haw.,  1 1) ; 
and  Qraffet  al.  agt.  Kinney  (1  How. 
[N.  8.\  59) ;  see,  also,  Fair  lee  agt. 
Btoomingdale  (67  How.,  292).    {Id.) 

4.  In  a  suit  to  recover  for  moneys 
advanced  to  the  wife  of  the  de- 
fendant, where  evidence  was 
given  tending  to  show  that  some 
portion  of  such  advances  was 
made  for  the  purpose  of  procur- 
ing necessaries  of  food  and 
clothing,  it  was  a  question  of  fact 
for  the  jury  to  determine  whether 
or  not  such  advances  were  made 
because  of  the  wife's  necessities, 
and  under  such  circumstances 
that  the  same  should  be  charge- 
able to  the  husband.  ( Wells  agt. 
Laehenmeyer,  ante,  252.) 


IMPRISONED  DEBTOR 

1.  Where  the  petitioner  was  arrested 
for  conveiting  to  his  own  use 
moneys  and  securities  belonging 
to  the  plaintiff,  while  acting  in  a 
fiduciary  capacity,  and  was  im- 
prisoned in  default  of  bail,  and  on 
his  application  for  a  discharge  his 
examination  showed  that  in  viola- 
tion of  his  trust  he  had  used  the 
money  and  property  for  his  own 
benefit: 


Held,  that  he  was  entitled  to  his 
discharge,  because  it  did  not  ap- 
pear that  he  had  disposed  or  made 
over  any  part  of  his  own  property, 
with  a  view  to  the  future  benefit 
of  himself  or  his  family,  or  with 
intent  to  injure  or  defraud  any  of 
his  creditors.  (Matter  of  Caamano, 
ante,  240.) 


INDIAN  LEASES. 

1.  By  the  act  of  congress,  approved 
February  15, 1875,  it  was  provided 
that  the  then  existing  Indian  leases 
should  be  valid  and  binding  for  the 
term  of  five  years  thereafter,  unless 
by  the  terms  thereof  they  expired 
before  that  time.  The  same  act 
gave  the  holder  of  such  leases  the 
right  to  a  renewal  thereof  in  case 
he  was  the  owner  of  "  improve- 
ments erected  upon"  the  land 
leased.  (Baker  agt.  John;  ante, 
4G4.) 

2.  George  Jemlson,  a  Seneca  Indian, 
residing  on  the  reservation,  made 
to  the  plaintiff  a  lease  of  certain 
premises  (of  which  those  in  ques- 
tion are  a  part)  for  the  term  of 
twelve  years,  and  on  the  10th  day 
of  June,  1875,  the  same  Jemison 
executed  and  delivered  to  the  de- 
fendant Johns  a  lease  of  the  land 
in  question,  and  the  defendant 
Netz  is  his  tenant,  and  in  posses- 
sion. Under  the  act  of  congress 
the  defendant  Johns  made  appli- 
cation to  the  council  of  the  Seneca 
nation  on  the  25th  December,  1879, 
for  renewal  of  his  lease  which  was 

f  ran  ted  and  lease  made  of  that 
ate,  and  on  20th  day  of  January, 
1880,  the  plaintiff  made  a  like  ap- 
plication for  renewal  of  her  lease, 
which  was  granted  by  the  coun- 
cilors, and  lease  made  of  date  of 
May  8,  1880,  which  included  the 
land  in  lease  to  defendant.  In 
action  of  ejectment  by  plain- 
tiff, to  recover  the  land  held  by 
defendant: 

Held,  first,  that  plaintiff  had  made 
improvements  on  the  land  covered 
by  her  lease,  and  within  the  mean- 
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ing  of  the  act  of  congress  was  the 
owner  of  them,  and  therefore  en- 
titled to  a  renewal  of  her  lease. 

Second.  That  the  leases  to  the 
plaintiff  and  defendant  Johns  were 
in  the  strict  legal  sense  invalid 
prior  to  the  act  or  congress  of  1875, 
and  that  they  had  no  legal  rights 
in  respect  to  the  leased  premises, 
except  that  afforded  by  possession, 
but  that  act  confirmed  and  made 
leases  then  outstanding  valid,  and 
established  rights  under  them  as 
effectually  as  of  the  time  of  their 
execution  as  if  they  had  been  made 
bv  persons  competent  to  vest  the 
rights  they  purported  to  give.  In 
that  view  the  plaintiff  became  the 
lessee  of  the  entire  premises  cov- 
ered by  her  lease  by  the  force  of 
the  act  from  the  time  it  was  made, 
and  that  to  the  defendant  Johns 
was  ineffectual  to  vest  in  him  any 
right  to  the  land  embraced  in  it. 

Third.  That  the  plaintiff  was 
entitled  to  renewal  of  her  lease 
entire,  and  the  continued  posses- 
sion of  the  premises  covered  by  it, 
and  the  defendant  Johns  had  in 
fact  no  existing  lease,  and  no  right 
to  any  renewal  in  respect  to  the 
premises  in  question,  unless  the 

Elaintiff  had  relinquished  them  to 
im  in  such  sense  that  he  might 
be  treated  as  in  possession  as  her 
lessee  or  assignee. 

Fourth.  That  the  provision  in 
the  act  of  congress  for  renewal 
of  leases  to  persons  who  own  im- 
provements, has  reference  to  those 
only  who  at  the  time  the  applica- 
tion is  made,  lawfully  claim  under 
a  lease,  or  under  some  one  who  has 
taken  a  lease  which  is  then  valid, 
and  does  not  include  one  who 
has  unlawfully  as  against  such 
leaseholder  (entitled  to  renewal), 
entered  and  made  improve- 
ments upon  some  portion  of  the 
premises. 

Fifth.  That  it  is  conclusively  es- 
tablished by  adjudication  that  the 
defendant  Johns  derived  no  right 
to  possession  of  the  premises  from 
the  plaintiff,  and  he  had  no  posi- 
tion which  enabled  or  permitted 
him  as  against  the  plaintiff  to  ap- 
ply for  or  take  the  renewal  lease 
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under  which  he  claims,  but  the 
right  was  exclusively  in  the  plain- 
tiff to  have  a  renewal  lease  cover- 
ing the  entire  premises  embraced 
within  that  first  taken  by  her. 

Sixth.  That  as  it  was  the  cus- 
tom, and  had  been  for  years,  of 
the  council  of  the  Seneca  nation 
to  assemble  for  the  transaction  of 
its  business,  and  the  action  of  the 
council  when  so  assembled  was 
governed  by  rules  and  by-laws, 
and  a  formal  record  of  the  pro- 
ceedings was  kept  in  a  book  by  the 
clerk,  a  copy  of  such  record  certi- 
fied by  him  is  competent  evidence. 
(Id.) 

INDICTMENT. 

1.  The  provisions  of  the  Code  of 
Criminal  Procedure  relating  to 
indictments  should  be  construed 
with  the  common-law  principles 
of  pleading,  and  where  no  provi- 
sion is  made  by  the  (ode,  the 
common-law  rule  should  prevail 
{The  People  agt.  Wite,  ante,  92.) 

2.  The  Code  has  not  changed  the 
common-law  rule  that  an  indict- 
ment must  show  on  its  face  a 
criminal  offense.    {Id.) 

3.  Under  the  general  election  laws 
the  return  of  the  results  of  an  elec- 
tion to  be  given  to  or  filed  with 
the  supervisor  of  the  town  or  ward 
in  which  the  election  was  held, 
must  be  the  original  return  and 
not  a  mere  certified  copy.    (Id.) 

4.  Accordingly,  where  it  appeared 
on  the  face  of  an  indictment  that 
a  copy  of  a  return  was  £iven  to 
and  filed  with  the  supervisor  of  a 
ward,  and  that  it  was  mutilated 
by  him,  no  offense  is  shown  under 
section  94  of  the  Penal  Code,  as  it 
was  not  filed  or  deposited  with 
him  "  by  authority  of  law."    (Id.) 

5.  To  constitute  an  offense  against 
a  statute  for  the  protection  of  a 
document  or  paper  of  any  kind,  it 
must  appear  to  be  the  kind  of 
document  or  paper  specified  in  the 
statute.    (Id.) 
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6.  Section  640  of  the  Penal  Code 
covers  only  cases  of  a  messenger 
appointed  by  authority  of  law,  or 
any  person  who  interferes  with 
such  messenger.    (Id.) 

7.  Repugnancy  (there  being  two 
inconsistent  allegations  in  one 
pleading)  is  a  fatal  objection  to  an 
indictment  since,  as  before  the 
Code  of  L  riminal  Procedure.  {Id.) 

8.  Cases  stated  as  to  how  and  when 
the  words  and  figures  of  a  docu- 
ment or  paper  should  be  set  forth 
in  an  indictment    (Id.) 


INJUNCTION. 

1.  The  court  may  restrain,  by  in- 
junction, summary  proceedings, 
if  the  Justice  goes  beyond  his  Ju- 
risdiction, either  in  taking  cog- 
nizance of  the  proceedings  or 
while  he  is  acting  in  it.  and  if  it 
appear  that  the  justice  who 
granted  the  warrant,  the  enforce- 
ment of  which  is  sought  to  be  re- 
strained, was  without  jurisdiction, 
the  injunction  should  be  con- 
tinued. \Kiernan  agt.  Iteming, 
ante,  89.) 

2.  A  person  who  has  been  a  hired 
workman  of  another,  a  mere  em- 
ploye for  a  time,  afterwards  en- 
gaging in  the  same  business  of  his 
former  employer  and  occupying  a 
store  in  the  same  city,  has  no  right 
to  use  the  name  oi  such  former 
employer  upon  his  cards,  signs, 
<fcc,  by  saying  "late  with,"  &c, 
and  such  use  will  be  restrained  by 
injunction.  (Van  Wyek  agt. 
Horowitz,  ante,  279.) 

See  Minor  Children. 

Armitage  agt.  Hoyle  et  al. ,  ante, 
438. 

8.  Agreement  not  to  carry  on  busi- 
ness within  a  certain  territory  — 
when  it  will  be  sustained  —  a  vio- 
lation of  it  may  be  restrained  by 
an  injunction,  though  a  specific 
amount  is  to  be  paid  by  the  terms 


of  the  agreement  for  its  breach. 
(See  Diamond  Match  Co,  igLBoeber, 
35  Hun,  421.) 

4.  Assessment  —  when  the  enforce- 
ment thereof  will  not  be  enjoined. 
(See  Morse  agt.  City  of  Buffalo,  85 
Hun,  618.) 

5.  To  restrain  interference  with  a 
highway.  (See  DeWiU  agt  Van 
Schoyk,  85  Hun,  108.) 


INSURANCE  (LIFE). 

1.  In  an  action  by  a  husband  to  re- 
form life  insurance  policies  taken 
out  in  favor  of  his  wife,  from 
whom  he  has  since  been  divorced, 
on  the  ground  of  mistake: 

Held,  that  to  justify  a  reforma- 
tion the  mistake  must  have  been 
mutual.  The  divorce  from  his 
wife  cannot  authorize  or  enable 
the  court  to  change  the  condi- 
tions and  terms  of  the  policies, 
unless,  through  a  mutual  mis- 
take, the  intention  of  both  parties 
have  failed  of  expression.  A  mis- 
take on  one  side  is  not  enough. 
(Goldsmith  agt.  Union  Mutual  Life 
Ins.  Co.,  ante,  32.) 

2.  As  the  husband  accepted  these 
policies  at  the  lime  they  were 
issued,  and  has  had  them  in  his 
possession  for  many  years  with- 
out objection,  they  are  presumed 
in  law  to  express  his  intentions. 
If  for  any  reason  he  believed 
them  to  be  wrong,  he  should  have 
declined  to  pay  the  premiums 
upon  them  year  after  year.  Such 
voluntary  payments  are  an  adop- 
tion of  the  terms  of  the  policies 
as  issued.     (Id.) 

8.  As  to  the  effect  of  the  decree  of 
divorce  upon  the  rights  of  the 
divorced  wife  under  the  policies, 
quare.    (Id.) 

4.  In  an  action  upon  a  policy  of 
life  insurance  where  the  contract 
was  based  upon  a  written  appli- 
cation made  by  the  insured  and 


HOWARD'S  PRACTICE  REPORTS. 


59* 


Digest. 


presented  to  the  company  in 
which  the  applicant  made  repre- 
sentations as  to  the  state  of  his 
health  at  that  time  and  previous 
thereto.  In  reply  to  an  interroga- 
tory, the  insured  stated  that  he 
had  never  been  insane.  Another 
question  in  the  application  was  : 
•'  Have  they  (parents,  brothers  or 
sisters)  died  of,  or  been  afflicted 
with  insanity,  epilepsy  *  *  * 
or  other  hereditary  disease?"  to 
which  he  answered  no.  The 
policy  contained  an  express  con- 
dition and  agreement  that  all  the 
answers,  statements  and  represen- 
tations should  constitute  a  part 
of  the  contract  and  were  war- 
ranted by  the  insured  to  be  true  in 
all  respects,  and  if  they  were  not, 
then  the  contract  to  be  absolutely 
null  and  void.  One  of  the  de- 
fenses interposed  by  the  company 
was  that  a  sister  of  the  insured 
was,  and  had  been  at  the  time  the 
application  was  made  and  the 
policy  issued,  insane,  and  evidence 
was  given  to  prove  the  truth  of 
the  answer : 

Held,  that  if  it  was  a  fact  that 
the  sister  was,  or  had  been,  at 
time  of  the  application,  insane, 
and  the  same  was  of  a  temporary 
character  only  produced  by  physi- 
cal causes  at  that  time  existing,  it 
would  not  constitute  a  breach  of 
any  condition  of  the  policy  and 
thereby  render  it  void.  That  to 
bring  the  case  within  the  limits  of 
the  contract  in  this  respect,  so  as 
to  constitute  a  defense  and  defeat 
a  recovery,  it  must  be  made  to 
appear  that  the  insanity  which 
afflicted  the  sister  of  the  insured, 
was  constitutional  and  hereditary 
in  its  nature  and  character. 
(Westover  agt.  The  JStna  Life  In- 
surance Co.,  ante,  168.) 


JUDGMENT. 

1.  The  filing  of  a  Justice's  transcript 
in  the  county  clerk's  office,  makes 
the  Judgment  of  the  justice  a  judg- 
ment of  the  county  court  for  aU 


purposes,    (Spencer  agt.  Wait,  ante, 
117.) 

2.  The  statute  of  limitations  appli- 
cable to  such  a  judgment,  is  the 
statute  applicable  to  judgments 
rendered  in  courts  of  record.  (Id.) 

See  Practice. 

Negley  agt.  The  Counting  Boom 
Company,  ante,  237. 

8.  On  September  8,  "879,  upon  the 
application  of  one  Holmes,  against 
whom  a  judgment  had  been  dock- 
eted on  August  ninth  of  that  year, 
his  default  was  set  aside  and  he 
was  allowed  to  defend  the  action, 
the  judgment  to  stand  as  security 
for  any  judgment  the  plaintiff 
might  thereafter  obtain  in  the 
action.  Before  the  trial  Holmes 
died,  and  the  plaintiff,  his  execu 
trix,  was  substituted  in  his  place, 
and  thereafter  a  judgment  was 
rendered  against  her,  from  which 
she  appealed  and  procured  an 
order  providing  that  the  docket  of 
each  of  the  said  judgments  be 
marked  suspended  upon  appeal 
After  the  docket  of  the  second 
judgment  the  plaintiff  contracted 
to  sell  certain  lands  inherited  from 
Holmes  to  the  defendant  in  the 
present  action ;  and  after  the  ap- 
peal and  the  making  of  the  order 
suspending  the  lien  of  the  judg- 
ments, she  tendered  a  deed  there- 
of to  the  defendant  pursuant  to 
the  contract,  and  upon  his  refusal 
to  accept  it  on  account  of  the  said 
liens  she  brought  this  action  to 
recover  damages  for  his  said  re- 
fusal: Held,  that  the  effect  of  the 
order  setting  aside  the  default  and 
directing  that  the  judgment  al- 
ready recovered  should  stand  as 
security  for  any  judgment  the 
plaintiff  might  thereafter  recover 
was  to  create  a  lien  upon  the  land, 
which  justified  the  defendant  in 
refusing  to  accept  the  deed. 
(Holmes  agt.  Bush,  35  Hun,  637.) 

4.  That  the  said  lien  was  not  affect- 
ed by  the  order  made  under  sec- 
tion 1256  of  the  Code  of  Civil  Pro- 
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cedure  marking  the  judgments  as 
suspended  on  appeal    (Id.) 

5.  Qucere,  as  to  how  the  said  lien 
should  be  enforced,  whether  by  a 
sale  of  the  Land  under  process  to 
be  issued  by  the  court  or  by  a  suit 
in  equity.    (Id) 

3.  Foreign  judgment  —  service  of  a 
summons  upon  a  non-resident  in  a 
foreign  State,  void.  (See  Shepard 
agt  Wright,  35  Hun,  444.) 

7.  But  one  judgment  should  be 
entered  where  the  plaintiff's  re- 
covery  is  so  small  as  to  give  costs 
to  the  defendant  —  the  recovery 
cannot  be  assigned  so  as  to  pre- 
vent the  setting  off  of  the  lesser 
against  the  greater  amount.  (See 
Warden  agt.  Frost,  85  Hun,  141.) 

8.  Cannot  be  entered  until  all  the 
issues  are  disposed  of.  {See  Rob- 
inson agt  HaUl,  35  Hun,  214.) 

9.  Remedy  for  irregular  entry  of. 
(23.) 


JUDGMENT  DEBTOR. 

1.  A  judgment  debtor  is  not  entitled 
to  a  discharge  from  imprisonment 
under  execution,  where  he  has 
knowingly  and  intentionally  ex- 
pended upon  himself  and  family 
for  the  necessaries  and  luxuries  of 
life  the  money  which  he  obtained 
by  fraud  from  his  creditors: 

Held,  also,  that  an  investment 
by  the  debtor  in  real  property  in 
his  wife's  name,  of  other  moneys 
subsequently  acquired,  is  in  fraud 
of  the  creditor,  and  will  defeat  a 
discharge  on  the  ground  that  the 
proceedings  are  not  just  and  fair. 
(Matter  of  Lowell,  ante,  285.) 

2.  A  pretended  indebtedness  to  the 
wife  for  borrowed  money,  where 
no  account  thereof  has  been  kept, 
is  no  consideration  for  such  invest- 
ment as  against  creditors.    (Id.) 


JUDICIAL  SALE. 

1.  Defective  service  upon  an  in- 
fant—  when  a  judgment  entered 
upon  it  may  be  made  binding  upon 
the  infant  by  a  subsequent  judg- 
ment —  when  a  purchaser  will  be 
compelled  to  accept  a  title.  (See 
Bice  agt.  Barrett,  35  Bun,  866.) 


JURISDICTION. 

1.  Where  a  judgment  was  recovered 
and  entered  in  the  city  court  of 
New  York  and  execution  Issued 
thereon  for  more  than  $2,000,  and 
the  excess  was  remitted  and  the 
judgment  and  execution  was 
amended  nunc  pro  tune.  On  mo- 
tion by  a  subsequent  execution 
creditor  to  vacate  the  judgment 
and  execution  for  want  of  juris- 
diction and  other  alleged  defects 
and  irregularities: 

Held,  that  the  jurisdiction  of 
this  court  extends  to  any  action 
wherein  the  complaint  demands 
judgment  for  a  sum  of  money 
only,  whatever  may  be  the  aniouut 
claimed.  The  amount  claimed 
does  not  affect  the  jurisdiction  of 
this  court.  If  jurisdiction  vests 
at  the  commencement  of  the 
action,  it  cannot  be  ousted  by  any 
subsequent  act,  although  entry  of 
judgment  for  the  excess  of  its  ju- 
risdiction may  have  been  an  ir- 
regularity which  the  defendant 
might  have  objected  to,  a  third 
party  cannot  (Roof  agt.  Meyer, 
ante,  20.) 

2.  There  being  no  want  of  jurisdic- 
tion, if  there  are  any  defects  or 
irregularities  in  the  judgment,  or 
proceedings  or  execution,  they 
can  be  taken  advantage  of  only 
by  the  defendant    (Id\) 

8.  A  paper  purporting  to  be  the  will 
of  a  resident  of  New  Jersey,  who 
died  in  that  state  leaving  personal 
property  in  the  county  of  New 
York,  wan  propounded  in  that 
county  for  probate.  Such  paper 
was  not  subscribed  by  its  maker. 
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but  her  name  appeared  in  her  own 
handwriting  in  its  opening  sen- 
tence, which  began :  "  If  I,  Cecilia 
L.  Booth,  should  die,"  &c.  (In 
the  Estate  of  Ceoilta  L.  Booth,  ante, 
110.) 

4.  The  instrument  from  first  to  last 
was  written  by  the  decedent 
while  two  persons  were  in  attend- 
ance at  her  request  for  the  pur- 
pose of  attesting  it.  They  duly 
subscribed  their  names  as  wit- 
nesses, and  she  acknowledged  in 
their  joint  presence  that  the  paper 
so  authenticated  was  her  will,  at 
the  same  time  displaying  it  so  that 
they  saw  her  name  as  written 
upon  its  face : 

Held,  that  the  surrogate  of  this 
county  had  jurisdiction  in  the 
premises.    (Id ) 

6.  The  courts  of  this  state  have  no 
jurisdiction  for  trespass  to  lands 
without  the  state.  {Dodge  agt. 
Colby,  ante,  475.) 

<J.  Of  courts,  over  infants  for  whom 
no  guardian  ad  litem  is  appointed. 
(See  Sims  agt.  iV.  T.  College  of 
Dentistry,  85  Hun,  844.) 

7.  Of  county  judge  in  proceedings 
for  town  bonding—when  the  peti- 
tion is  sufficient.  (See  Town  of 
Solon  agt  WiUiamsburgh  Savings 
Bank,  35  Hun,  1.) 

8.  An  order  in  supplementary  pro- 
ceedings directed  the  judgment 
debtor  to  deliver  to  the  sheriff  a 
sum  of  money,  which  had  been 
paid  to  him  as  wages  after  the  in- 
stitution of  the  supplementary 
proceedings.  The  defendant  was 
a  resident  of  Pennsylvania,  and  it 
appeared  that  the  money  was  in 
that  state  :  Held,  that  the  order 
was  erroneous;  that  the  court  had 
no  power  to  compel  the  debtor  to 
go  out  of  this  state  to  obtain  the 
money  and  bring  it  here.  (Bu- 
chanan agt.  Hunt,  08  jY!  7., 
560.) 

9.  It  seems  the  most  the  court  had 


power  to  do  was  to  require  the 
debtor  to  transfer  his  title  to  the 
money  to  a  receiver.    (Id.) 

10.  A  surrogate,  on  settlement  of 
the  accounts  of  an  executor  or 
administrator,  who  has  made  ad- 
vances for  the  support  and  main- 
tenance of  a  minor  entitled  to  a 
share  in  the  estate,  has  jurisdic- 
tion to  determine,  upon  equitable 
principles,  a  claim  for  such  ad- 
vances; and  an  allowance  is  proper 
where  the  expenditure  for  which 
reimbursement  is  so  sought  is 
such  as  would  have  been  author- 
ized by  the  court  had  application 
been  made  in  advance.  (Hjyland 
agt.  Baxter,  98  N.  Y.t  610.) 


JURY. 

1.  The  action  of  a  jury  in  getting 
books  of  the  law  ana  consulting 
them  while  engaged  in  their  de- 
liberations in  regard  to  a  verdict, 
although  irregular,  is  not  sufficient 
to  warrant  a  new  trial.  (The 
People  agt.  Seeley,  ante,  105.) 

2.  Where  there  are  three  counts  in 
an  indictment  the  omission  of  the 
jury  to  render  a  verdict  upon  the 
second  and  third  counts  is  not 
such  an  irregularity  as  should 
lead  to  a  new  trial,  lor  the  omis- 
sion to  find  one  way  or  the  other 
is  equivalent  to  an  acquittal  on 
those  counts,  and  a  judgment  as 
to  them  is  a  bar  to  further  prose- 
cution.   (Id.) 

8.  If  a  trial  proceeds,  and  a  verdict 
be  rendered  without  a  jury  being 
sworn,  such  a  verdict  is  not  ir- 
regular and  void,  when  neither 
party  asked  that  the  oath  should 
be  administered.  (Jenkins  agt. 
City  of  Hudson,  ante,  244.) 

4  That  which  the  law  requires  to 
be  done  for  the  protection  of  a 
party,  may  be  waived,  and  the 
failure  to  object  is  a  waiver.    Nor 
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can  failure  to  object  be  excused 
by  alleged  ignorance.    (Id.) 

See  Negligence. 

Foster  agt.  The  yew  York  Cen- 
tral and  Hudson  River  Railroad 
Co.,  ante,  416. 

5.  Policy  of  insurance — construc- 
tion of  a  clause  prohibiting  repairs 
or  alterations  without  consent  of 
the  company  —  when  the  question 
as  to  whether  the  clause  has  been 
violated  should  be  left  to  the  jury. 
(See  Mack  agt.  Rochester  German 
Ins.  Co.,  Z6Hun,  75.) 

6.  Trial  for  murder  in  the  first  de- 
gree —  when  the  question  of  pre- 
meditation and  deliberation  must 
be  left  to  the  jury  —  errors  in  the 
charge  —  when  not  cured  by  a 
subsequent  modification  thereof. 
{See  People  agt.  Kelly  %  85  Hun,  295.) 

A  passenger  can  only  be  put  off  a 
train  at  a  usual  stopping  place  or 
near  a  dwelling-house  —  when  the 
question  whether  or  not  a  dwell- 
ing-house is  "near,"  within  the 
meaning  of  the  statute,  should  be 
submitted  to  the  jury — 1830,  chap. 
140,  sec.  85.  (See  Loomis  agt. 
Jewett,  85  Hun,  818.) 


JUSTICE  OF  THE  PEACE. 

1.  In  this  action,  which  was  com- 
menced in  a  justice's  court  by  the 
service  of  a  summons  aud  a  veri- 
fied complaint,  as  provided  by 
chapter  414  of  1881,  a  demurrer 
interposed  by  the  defendant  was 
overruled  with  leave  to  him  to 
answer  The  defendant  having 
failed  to  answer,  judgment  was 
entered  for  the  plaintiff  for 
the  full  amount  claimed  in  the 
complaint,  without  any  proof 
thereof  being  furnished:  Held, 
that  this  was  error;  that  the  act 
of  1881  only  authorizes  the  entry  of 
a  judgment  without  proof,  when 
the  defendant  fails  to  answer  or 
demur.  When  he  does  either, 
section  2891  of  the  Code  of  Civil 


Procedure  becomes  applicable  and 
prevents  the  plaintiff  from  re- 
covering without  proving  his  case. 
(Oulman&gt.  Schmidt,  35  Hun,  S^.) 

2.  When  a  new  trial  may  be  had  in 
a  county  court  on  appeal  from  a 
justice's  judgment — Code  of  Civil 
Procedure,  sec.  8068.  (See  Rey- 
nolds agt.  Swick,  35  Hun,  278.) 

3.  In  this  action,  brought  in  a  jus- 
tice's court  to  recover  the  sum  of 
twenty-five  dollars,  alleged  to  be 
due  to  the  plaintiff  fiom  the  de- 
fendant bank.  bein£  a  balance  of 
deposits  made  by  him  with  it,  the 
defenses  were,  a  general  deni-il,  a 
settlement  and  payment.  Upon 
the  trial  the  plaintiff  testified  to 
having  made  deposits  amounting 
to  $6. 128.50,  and  to  having  drawn 
and  received  back  checks  amount- 
ing to  $5,3)1.01  ;  but  admitted 
that  he  had  drawn  checks,  which 
had  been  returned  to  him,  for  all 
the  money  he  had  deposited  ex- 
cept   twenty-five    dollars,    which 

.  amount  had  been  paid  by  the  de- 
fendant upon  a  check,  which  the 
plaintiff  claimed  he  had  not 
drawn.  Upon  the  defendant's 
motion,  the  justice  dismissed  the 
complaint  upon  the  ground  that 
the  sum  total  of  the  accounts  of 
both  parties  exceeded  the  sum  of 
$400:  Held,  that  this  was  error. 
(Brisbane  agt.  Bank  of  Batavia,  36 
Hun,  17.) 

LACHES. 

See  Specific  Performance. 

Johnson  and  another  agt  Dim* 
can,  ante,  366. 


LEGACIES. 

1.  The  primary  fund  for  payment 
of  legacies  is  personal  estate  and 
realty,  cannot  be  charged  with  the 
burden  unless  by  express  direc- 
tion or  clear  intent  drawn  from 
the  will,  aided  by  outside  circum- 
stances, if  any  there  be.  (Reyher 
agt.  Reyher  and  others,  ante,  74.) 
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2.  The  will  of  R ,  after  directing  the 
payment  of  his  debts,  directed  his 
executors  to  pay  to  his  father, 
mother,  brotoer  and  sister,  certaio 
sums  of  money,  and  then  directed 
that  all  the  rest,  residue  and  re- 
mainder of  his  estate,  both  real 
and  personal,  be  equally  divided 
between  his  daughter  and  widow, 
who  was  appointed  executrix, 
giving  her  full  power  to  sell  and 
convert  all  the  estate  into  money. 
The  personal  property  was  insuf- 
ficient to  pay  the  legacies  in  full : 
Held,  that  the  legacies  were 
chargeable  upon  the  real  estate. 
(Id.) 

See  Will. 

Matter  of  Karr,  ante,  405. 


LIMITATIONS  OP  ACTIONS. 

1.  This  action  was  brought  by  the 
plaintiff  to  recover  damages  for  an 
alleged  breach  of  an  agreement, 
whereby  the  defendant  contracted 
to  carry  him  safely  from  Herkimer 
to  Mohawk.  The  plaintiff  claimed 
that  by  reason  of  the  unfitness  of 
the  car  used,  and  of  the  dangerous 
proximity  of  telegraph  poles  to 
the  tracks,  he  was  struck  and  in- 
jured by  one  of  the  said  poles 
while  in  the  car:  Held,  that  the 
action  was  to  "recover  damages 
for  a  personal  injury,  resulting 
from  negligence,"  and  was  gov- 
erned by  the  three  years'  limita- 
tion prescribed  by  subdivision  5 
of  section  383  of  the  Code  of  Civil 
Procedure.  ( Webber  agt.  Herkimer 
and  Mohawk  Street  K.  R.  Co.,  35 
Hun,  44.) 

2.  Right  of  a  supervisor  to  sue  to 
recover  damages  for  injuries  sus- 
tained by  a  town  —  an  action 
against  railroad  commissioners, 
for  the  wrongful  issue  of  bonds, 
accrues  when  the  bonds  are  issued 
— it  is  barred  in  six  years.  (See 
hitdiell  agt.  Strough,  36  Hun, 
83.) 


MANDAMUS. 

1.  A  writ  of  mandamus  is  the  appro- 
priate remedy  by  which  the  com- 
mon council  may  be  required  to 
consider  the  estimate  ana  vote  the 
amount  thought  necessary  to  carry 
out  the  law.  (The  People  ex  ret. 
Alfred  P.  Wright  agt.  The  Com- 
mon Council  of  the  City  of  Buffalo, 
ante,  61.) 

2.  A  citizen  and  a  taxpayer  has  the 
power  and  right  to  apply  for  the 
writ.    (Id.) 

3.  It  is  only  when  the  application 
for  the  writ  is  made  to  secure 
some  personal  or  private  redress 
that  the  applicant  must  be  shown 
to  be  interested  in  obtaining  it 
before  the  writ  can  be  directed  to 
issue.  Where  the  act  omitted  to 
be  performed  affects  the  public 
interests  generally,  and  all  citizens 
are  equally  concerned  in  securing 
its  performance,  and  that  has 
been  enjoined  by  a  law  of  the 
statp,  it  is  sufficient,  to  support 
the  application,  that  the  applicant 
is  a  citizen  and  entitled  to  insist 
upon  the  execution  of  the  laws  of 
the  state     (Id.) 

4.  When  a  law  for  repaying  a  street 
has  been  duly  passed,  proposals 
to  do  the  work  invited,  bids  re- 
ceived, and  by  resolution  of  the 
contracting  board  of  a  city  the 
contract  let  to  the  lowest  bidder, 
the  proposer  has  a  right  to  have 
the  proper  contract  written  out  in 
accordance  with  his  bid  so  ac- 
cepted, and  the  board  has  no  right 
to  rescind  the  resolution  awarding 
the  contract.  A  mandamus  will 
issue  to  compel  the  execution  of 
the  proper  contract  by  the  city. 
(The  People  ex  ret.  Holler  agt.  rhe 
Board  of  Contract  and  Apportion- 
ment of  the  City  of  Albany,  ante, 
423.) 

See  Courts. 

People  ex  rel%  Cole  agt.  Board  of 
Supervisors  of  Oreene  County, 
ante,  483. 
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MANUFACTURING  CORPO- 
RATIONS. 

Am  Abatement  and  Revivor. 
BonneU  agt.  Grmoold,  ante,  451. 

MARRIED  WOMEN.  " 

1.  Where  husband  and  wife  board 
at  a  hotel  the  husband  is  pre- 
sumptively liable  for  the  bill,  but 
it  is  competent  for  the  hotel- 
keeper  to  show  that  the  husband 
was  impecunious,  and  that  credit 
was  given  to  the  wife  so  as  to 
Justify  the  detention  of  her  prop- 
erty by  virtue  of  the  hotel-keep- 
er's lien.  (Birney  agt.  Whsaton, 
ante,  519.) 

MINOR  CHILDREN. 

1.  By  the  Revised  Statutes,  as 
amended  by  chapter  3  J  of  Laws  of 
1871,  a  father  may  by  deed  or  last 
will  duly  executed,  dispose  of  the 
custody  and  tuition  of  any  child 
under  the  age  of  twenty-one  years 
and  unmarried  during  its  mi- 
nority. (Armitage  agt.  Hoyle  et 
at.,  ante,  438.) 

2.  Where  a  father  has  by  deed  duly 
executed,  disposed  of  the  custody 
and  tuition  of  a  minor  child,  and 
the  person  to  whom  such  dispo- 
sition has  been  made  has  accepted 
the  same;  an  action  will  lie  to 
enforce  the  rights  of  such  person, 
and  an  injunction  will  be  granted 
restraining  the  interference  of  not 
only  the  father,  but  of  all  persons 
acting  under  him  and  by  his  pro- 
curement, with  the  rights  of  such 
person  to  such  custody  and  tuition 
under  said  deed.    (Id.) 

8.  The  injunction  in  such  actions 
run  not  only  against  a  party,  but 
also  against  his  attorneys,  coun- 
selors, agents,  &c.     [Id.) 

MOTIONS  AND  ORDERS. 

1.  The  supreme  court  cannot  obtain 
jurisdiction  to  make  an  order  in 


an  action  pending  in  a  justice's 
court,  by  a  mere  notice  of  motion. 
(Matter  of  Martin,  ante,  26.) 

2.  A  party  to  an  action  pending  in 
justices'  court,  cannot  make  a 
motion  in  the  supreme  court  to 
control  the  procedure  in  such 
action.     (Id.) 

See  Practice. 

The  National  Bank  of  Port  Jervu 
agt.  Haneee,  ante,  200.) 

3.  Service  of  notice  of,  is  not 
equivalent  to  an  appearance.  (See 
Valentine  agt.  Myers*  Sanitary 
Depot,  M  Hun,  201.) 

4.  It  seems  that  when  an  order  has 
been  made  in  an  action  substitut- 
ing another  as  plaintiff  on  the 
ground  of  the  death  of  the  original 
plaintiff,  it  is  not  requisite  to  prove 
upon  the  trial  the  death  or  the 
right  of  the  person  substituted  ; 
these  facts  are  necessarily  deter- 
mined in  making  the  order.  (&&- 
eon  agt.  Nat  Park  Bk.%  98  N.  Y., 
87.) 

5.  An  order  vacating  a  surrogate's 
decree  settling  the  account  of  an 
executor  is  a  final  order;  its  allow- 
ance is  within  the  discretion  of 
the  court  below  in  cases  where  the 
court  has  jurisdiction ;  if  the  court 
has  no  jurisdiction  it  is  reviewable 
here.  (In  re  lilden,  98  N  Y.t 
434.) 

6.  An  order  in  supplementary  pro- 
ceedings directed  the  judgment 
debtor  to  deliver  to  the  sheriff  a 
sum  of  money,  which  had  been 
paid  to  nim  as  wages  after  the  in- 
stitution of  the  supplementary 
proceedings.  The  defendant  was 
a  resident  of  Pennsylvania,  and  it 
appeared  that  the  money  was  in 
that  State  :  Held,  that  the  order 
was  erroneous;  that  the  court  had 
no  power  to  compel  the  debtor  to 
go  out  of  this  state  to  obtain  the 
money  and  bring  it  here.  (Bu- 
chanan agt.  Hunt,  98  N.  Y., 
560.) 


HOWAKDB  PRACTICE  REPORTS. 


601 


Digest. 


7.  When  an  order  of  general  term, 
reversing  a  judgment  of  convic- 
tion in  a  criminal  action,  omits  to 
show  that  the  court  exercised  its 
discretion  and  refused  a  new  trial 
upon  the  facts  and  granted  it  only 
for  error  of  law,  it  is  not  review- 
able here.  (People  agt.  Boucher, 
99  N.  7i,610.) 

MORTGAGE. 

1.  There  is  no  general  rule  of  law 
or  equity  which  permits  the  owuer 
of  a  junior  mortgage  to  single  out 
one  of  several  parcels  covered  by 
his  and  au  older  mortgage  and 
redeem  that  one  parcel,  Ilis  only 
right  is  to  redeem  the  whole.  The 
foreclosure  of  the  older  mortgages 
though  not  valid  to  cut  off  the 
younger  is  valid  as  a  transfer  of 
the  rights  of  the  older  mortgagee 
to  the  purchaser  or  purchasers  at 
that  sale,  and  from  them  to  their 
assignees.  As  the  junior  mort- 
gagee or  his  assignee  could  not 
redeem  a  single  lot  out  of  the 
several  mortgaged,  from  the  older 
mortgagee,  neither  can  he  re- 
deem a  single  lot  from  one  who 
is  the  assignee  of  the  older  mort- 
gagee, because  such  assignee  suc- 
ceeds to  all  the  rights  of  the  older 
mortgagee.  {Dick  agt.  Livingston, 
ante,  10.) 

2.  If  a  part  of  premises  covered  by 
a  prior  mortgage  can  be  redeemed 
by  a  junior  mortgagee,  all  the 
parties  who  purchased  at  the 
prior  mortgage  sale,  or  their 
grantees,  and  the  prior  mortgagees 
should  be  parties.  In  such  case 
it  is  always  a  question  what 
amount  shall  be  paid,  and  the 
owner  of  every  parcel  covered  by 
the  prior  mortgage  and  the  plain- 
tin*  in  the  foreclosure  suit  should 
be  before  the  court.    {Id.) 

Se$  Attorney  and  Client. 
Crane  agt.  Evans,  ante,  810. 

MUNICIPAL  CORPORATION. 

1.  A  municipal  corporation  has  no 
right,   by  the  grading  of  streets 


and  the  construction  of  sewers,  to 
gather  the  surface  water  and 
sewage  from  a  considerable  terri- 
tory, and  through  a  sewer  dis- 
charge them  upon  the  premises  of 
an  individual.  (Van  Rensselaer 
agt.  City  of  Albany,  ante,  42.) 

2.  The  casting  upon  the  premises  of 
such  individual  of  the  filth  from 
such  sewers  is  a  nuisance,  and  the 
municipality  is  liable  therefor  and 
can  be  called  upon  to  abate  it. 
(Id.) 

8.  There  can  be  no  dedication  of 
land  while  the  owners  are  con- 
tinually declaring  a  contrary  in- 
tent, nor  can  a  right  to  continue 
a  nuisance  be  established  by  user 
because  no  user  will  legalize  a 
nuisance.     (Id.) 

4.  A  municipal  corporation,  in  ad- 
dition to  the  powers  specifically 
granted  by  its  charter,  has  full 
power  to  act  in  reference  to  all 
matters  in  which  it  has  an  interest, 
except  so  far  as  restrained  by  con- 
stitutional limitations. 

Accordingly,  where  an  action  quo 
warranto  is  brought  by  the  people 
to  test  the  title  of  a  municipal  offi- 
cer, and  the  complaint  is  dis- 
missed on  the  merits: 

Field,  that  the  expenses  neoes- 
6arily  incurred  by  defendant  in 
establishing  his  right  to  the  office, 
are  expenses  necessarily  incurred 
in  the  discharge  of  his  duty,  and 
that  the  city  has  full  right  and 
power  to  pay  the  same. 

Also,  held,  that  it  is  entirely  im- 
material what  attorneys  perform- 
ed the  services,  assuming  they 
were  proper  and  necessary. 
(McOredie  agt.  The  City  of  Buffalo, 
ante,  836.) 


MUTUAL  BENEFIT  ASSOCIA- 
TION. 

1.  When  the  by-laws  of  a  mutual 
benefit  association  provided  that, 
"  If  any  member  shall  neglect  to 
pay  his  annual  dues   or   assess- 
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ments  to  the  general  secretary  or 
to  the  secretary  of  the  local  board, 
within  thirty  days  from  the  date  of 
a  notice  to  pay  the  same  by  the  gen- 
eral secretary \  he  shall  forfeit  aU 
claims  on  the  society,  until  rein- 
stated, as  provided  in  the  next 
section:" 

Held,  that  the  forfeiture  is  only 
incurred  by  the  failure  for  "thirty 
days'*  to  pay  on  a  notice  given 
"  by  the  general  secretary. "  (Payn 
agt.  The  Mutual  Relief  Society  of 
Rochester,  ante,  220.) 

2.  A  notice  given  by  the  local  sec- 
retary cannot  be  deemed  one  "  by 
the  general  secretary;"  nor  are 
cards  issued  in  the  name  of  the 
general  secretary,  to  which  his 
signature  is  appended  in  print, 
and  which  the  local  secretary  has 
filled  up  and  addressed,  in  any 
sense  a  notice  "by  the  general 
secretary. "    (Id.) 

8.  A  notice  to  do  an  act,  which  is 
required  to  be  given  by  a  particu- 
lar person  named  contemplates  the 
personal  action  and  judgment  of 
the  person  authorized  to  give  such 
notice,  and  involves  the  exercise 
of  power  and  discretion  to  be  ex- 
ercised by  the  individual  himself 
which  he  cannot  delegate  to 
another.    {Id.) 

4.  Where  on  the  death  of  a  member 
application  was  made  to  the  proper 
officer  for  the  necessary  blanks  to 
furnish  proof  of  death,  which 
were  refused  on  the  ground  that 
such'  member  did  not  pay  a  certain 
assessment  and  the  officer  did  not 
consider  he  was  a  member: 

Held,  that  this  was  a  waiver  of 
proof  and  notice  of  death.    (Id.) 


NEGLIGENCE. 

1.  The  pilot  and  the  deck  hand  were 
not  fellow-servants.  (Briggs  agt. 
The  Titan,  ante,  22.) 

2.  When  a  tow  hides  a  light  on  a 
tug,  the  tug  is  liable.    (Id.) 


3.  The  "Hills  "is  liable  also  f ore* 
ceas  in  speed  and  for  not  having  a 
look-out     (Id.) 

4.  Both  parlies  being  to  blame, 
neither  may  claim  to  be  excused 
by  the  others  and  the  decree  of 
the  district  court  giving  $3,000 
damages,  one-half  against  the 
"Hills"  and  one-half  against 
"The  Titan"  to  the  libelant, 
Briggs,   is  affirmed.     (Id.) 

5.  An  infant,  if  sui  juris,  after  he 
sees  the  approach  of  a  car  in  time 
to  avoid  it,  cannot  voluntarily  as 
sume  the  risk  attending  an  effort 
to  cross  a  railroad  track  and  re- 
cover for  an  injury  arising  from 
the  failure  of  his  experiment. 
(Motel  agt.  Sixth  Avenue  Railroad 
Company,  ante,  30.) 

6.  Plaintiff  arriving  at  the  passen- 
ger depot  of  the  defendants'  rail- 
road, which  has  two  modes  of 
ingress  and  egress  —  one  by  Steu- 
ben street,  which  is  on  a  level 
with  the  depot,  the  other  by 
Maiden  lane,  which  has  a  stone 
stairway  maintained  and  kept  by 
the  defendant — took  the  stone 
stairway  to  Maiden  lane,  and  while 
passing  such  stairway  slipped  and 
fell  injuring  himself,  for  which 
injury  he  brought  an  action 
against  the  railroad.  At  close  of 
plaintiff's  case,  and  also  when  the 
testimony  was  complete,  defend- 
ant moved  to  nonsuit  plaintiff  on 
the  grounds  that  negligence  of 
defendants  in  removing  snow  and 
ice  from  the  steps  had  not  been 
shown,  and  that  the  absence  of 
contributory  negligence  by  plain- 
tiff did  not  affirmatively  appear, 
but,  on  the  contrary,  the  undis- 
puted evidence  showed  that  he 
was  guilty  of  contributory  negli- 
gence. The  motion  was  denied 
and  both  questions  were  submit- 
ted to  the  jury  as  questions  of  fact 
to  be  determined  by  them  upon  a 
motion  for  a  new  trial: 

Held,  first.  That  while  the  de- 
fendant showed  by  its  employes 
that  it  had  been  diligent  in  re- 
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moving  nil  snow  and  ice,  yet  on 
the  other  hand,  there  was  evi- 
dence on  the  part  of  the  plaintiff 
that  the  snow  and  ice  had  been 
upon  the  steps  for  several  days, 
what  was  the  truth  in  that  par- 
ticular was  a  question  of  fact; 
and  whether  or  not,  if  the  jury 
believed  the  witnesses  of  the 
plaintiff  rather  than  those  of  the 
defendant,  the  defendant  has  been 
guilty  of  negligence  in  failing  to 
remove  such  snow  and  ice  was 
also  a  question  of  fact.  These 
were  proper  questions  to  be  sub- 
mitted to  the  jury. 

Second.  When  a  person  who  is 
walking  on  a  dangerous  and  slip- 
pery place,  persists  in  doing  so 
without  using,  as  he  might  readily 
and  easily  do,  the  safeguards 
there  placed  for  his  protection 
and  support  (i.  e.)  when,  as  in  this 
case,  the  person  injured  knew  he 
was  walking  upon  slippery  steps 
upon  which  he  was  liable  to  fall 
and  knowing  that  he  could  pro- 
tect himself  by  grasping  a  rail 
placed  there  for  that  purpose,  yet 
proceeds  with  full  knowledge  of 
his  peril  and  of  his  neglect  of  a 
means  of  safety;  these  conceded 
facts  demonstrate  that  the  person 
injured  was  clearly  guilty  of  con- 
tributory negligence  and  should 
have  been  nonsuited.  (Foster 
agt.  The  New  York  Central  and 
Hudson  River  Railroad  Co.t  ante, 
416.) 

NEW*  TRIAL. 

1.  Upon  an  appeal  from  a  judgment 
for  $158  recovered  by  the  plain- 
tiff, the  general  term  ordered  a 
new  trial  unless  the  plaintiff 
would  stipulate  to  reduce  the 
damages  to  sixty-one  dollars  and 
twenty-five  cents.  The  plaintiff 
gave  the  stipulation,  and  the  judg- 
ment as  modified  was  affirmed. 
Thereupon  the  defendant,  with- 
out delay,  but  after  more  than 
four  years  had  elapsed  from  the 
time  of  the  entry  of  the  original 
judgment,  moved  for  a  new  trial 
upon  the  ground  of  newly  dis- 


covered evidence:  Held,  that  an 
order  denying  the  motion  should 
be  affirmed,  without  examining  as 
to  whether  or  not  the  application 
was  a  meritorious  one.  (Fisher 
agt.  Cortoin,  35  Hun,  253.) 

2.  In  an  action  of  replevin  brought 
in  a  justice's  court  the  complaint 
alleged  that  the  property  was  of 
the  value  of  $150,  and  the  answer 
admitted  it  to  be  of  the  value  of 
$130.  The  justice  rendered  a 
judgment  that  the  plaintiff  retain 
the  property  and  recover  eight 
dollars  and  forty-eight  cents  costs, 
but  he  failed  to  fix  the  value  of 
the  property.  Upon  an  appeal 
taken  by  the  defendant  to  the 
county  court:  Held,  that  he  was 
entitled  to  a  new  trial,  under  sec- 
tion 3068  of  the  lode  of  Civil 
Procedure;  that  in  the  absence  of 
any  finding  by  the  justice  as  to 
the  value  of  the  property  it  might 
be  determined  by  the  pleadings* 
(Reynold*  agt.  Swtck,  85  Hun,  278.) 

8.  A  new  trial  will  not  be  granted 
on  account  of  newly  discovered 
evidence  if  it  is  cumulative,  nor 
unless  it  is  clear  that,  if  produced, 
it  would  change  the  result. 
(Geneva,  Ithaca  and  Sayre  R.  R 
Go.  agt.  Sage,  85  Hun,  95.) 

4.  Appeal  from  an  order  of  a 
county  court  denying  a  new  trial 
—  when  the  county  court  may 
grant  or  refuse  a  new  trial,  in  its 
discretion  —  its  decision  is  not  re- 
viewable at  general  term.  (8ee 
Myers  agt.  Hiley,  3tf  Hun,  20.) 


NEW  YORK  (CITY  OF). 

1.  By  the  act  of  1884,  chapter  248, 
the  teachers  in  the  colored  schools, 
when  said  act  was  passed,  were 
continued  as  such  teachers  in  the 
ward  schools  and  primaries  until 
removed  in  the  manner  provided 
by  law.  (The  People  ex  rel.  Ray 
agt.  Davenport,  ante,  17.) 

2.  The  words  "  removed  in  the  man- 
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ner  provided  by  law,"  mean  the 
manner  provided  by  the  statutes 
relating  to  such  removals.  Those 
statutes  provide  for  a  removal  by 
the  board  of  trustees,  and  by  the 
board  of  education,  and  a  license 
of  a  teacher  may  also  be  revoked 
for  any  cause  affecting  the  mo- 
rality or  competency  of  such 
teacher.    {Id.) 

8.  The  act  of  1884  does  not  war- 
rant the  dropping  of  a  teacher 
under  a  provision  of  a  by-law  of 
the  board  of  education.  The  clear 
intention  of  the  legislature  was 
to  continue  the  teachers  in  the 
colored  schools  until  they  were 
removed  for  some  misconduct. 
{Id.) 

4.  To  an  action  brought  for  a  viola- 
tion of  a  corporation  ordinance, 
the  defense  set  up  a  resolution, 
passed  by  the  common  council  on 
September  18, 1884,  providing  that 
the  corporation  attorney,  before 
the  commencement  of  any  action 
for  the  violation  of  any  of  the 
ordinances  of  the  city,  shall  give 
notice  in  writing  ten  days  be- 
fore instituting  suit,  to  every 
delinquent: 

Held,  that  the  common  council 
had  no  power  to  pass  such  ordi- 
nance. {The  Mayor  agt.  Heuft, 
ants,  149.) 


NUISANCE. 

See  Deed. 

Flanagan  agt.  HoUingsworth,  ante, 
391. 


OFFER  OF  JUDGMENT. 

1.  Where  defendants  were  sued  as 
partners  upon  a  partnership  in- 
debtedness, and  one  appeared  and 
defended  the  action,  the  other 
defendant  not  being  served  with 
process  and  not  appearing,  the  one 
appearing  served  an  offer  to  allow 
judgment  to  be  taken  "against 
3uw      for  sixty-five    dollars   and 


fifty-four  cents,  with  interest  and 
costa  The  plaintiff  recovered  a 
judgment  against  the  defendants 
"jointly"  fox  seventy-two  dollars 
and  ninety-one  cents,  but  this  in- 
cluded interest,  so  that  the  judg- 
ment "in  amount,"  is  not  more 
favorable  than  the  offer: 

Held,  that  a  joint  judgment  could 
not  have  been  catered  upon  the 
offer,  and,  therefore,  the  recovery 
is  more  favorable,  as  it  is  enforce- 
able against  the  joint  property  of 
both  defendants,  as  well  as  the 
property  of  the  defendants  served, 
and  the  plaintiff  is  entitled  to 
tax  his  costs.  (Bannerman  agt 
Quackenbnth  et  aL,  ante,  82.) 

Upon  a  motion  by  an  attaching 
creditor  to  set  aside  a  judgment 
and  execution,  which  judgment 
had  been  entered  upon  plaintiff's 
acceptance  of  an  offer  made  by 
defendants,  because  the  accept- 
ance did  not  have  annexed  thereto 
any  affidavit  to  the  effect  that  the 
plaintiff's  attorneys  were  duly  au- 
thorized to  accept  said  offer,  as 
required  by  section  740  of  the 
Code  of  Civil  Procedure: 

Held,  that  the  court  has  power 
to  allow  an  amendment  nunc  pro 
tunc,  annexing  the  proper  affida- 
vit ;  and  where  it  appears  that  the 
omissions  to  annex  the  proper  affi- 
davit to  the  acceptance  was  an 
inadvertence  of  the  attorney,  and 
that  the  authority  to  accept  actu- 
ally existed,  the  amendment  should 
be  granted.  {Stark  agt.  Stark  and 
another,  qnte,  360.) 


OFFICE  AND  OFFICER. 

1.  A  person  who  takes  proceedings, 
under  the  Revised  Statutes,  to 
compel  the  delivery  by  another  to 
him  of  the  books  and  papers  of  an 
office,  should  at  least  show  a 
prima  fade  title  to  the  office,  and 
this  would  be  properly  proved  by 
the  official  canvass  showing  claim- 
ant to  have  received  the  greatest 
number  of  votes.  (Matter  of 
Cote  agt.  Campbell,  ante,  85.) 
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2.  Such  proceedings  to  compel  the 
delivery  of  books,  &c,  are  not  to 
be  used  to  try  the  title  to  an  office ; 
and  when  the  result  of  an  election 
is  declared  by  the  official  canvass- 
ers, a  county  judge  has  no  power, 
upon  such  an  application,  to  take 
evidence  and  determine  the  result 
of  an  election.     {Id.) 

3.  It  is  only  in  a  clear  case,  or  in  one 
free  from  reasonable  doubt,  that 
the  authority  conferred  upon  the 
court  by  the  Revised  Statutes  to 
compel  the  delivery  of  books  and 
papers  in  the  possession  of  one 
officer  to  the  custody  of  another 
will  be  exercised.  1  he  remedy  is 
only  given  where  the  case  is  so 

,  clear  that  the  conduct  of  the 
party,  in  refusing  to  deliver,  could 
be  called  willful  or  obstinate,  and 
not  in  a  case  in  which  a  person  in 
good  faith  holds  possession  of  an 
office  supposing  himself  to  be  the 
lawful  incumbent,  and  with  that 
possession  the  custody  of  books 
and  papers  essential  to  the  proper 
discharge  of  its  duties.  {Bridg- 
man  agt.  Hall,  ante,  173.) 

4.  Do  the  provisions  of  the  Revised 
Matutes  under  which  this  pro- 
ceeding is  instituted  apply  to  the 
office  —  chamberlain  or  treasurer 
of  a  municipal  corporation  created 
by  special  charter  —  which  each 
of  the  parties  to  this  proceeding 
claim  to  be  entitled  to.  Quart. 
{Id.)  | 


OFFSET. 

1.  Where  a  broker  has  possession  of 
goods  to  be  sold,  and  sells  them  in 
his  own  name,  he  is  a  factor,  and 
any  offset  existing  against  the  lat- 
ter may  be  set  up  to  a  claim  made 
by  the  true  owner  of  the  property 
to  recover  the  contract-price,  pro- 
vided the  vendee  purchased  in 
good  faith  and  without  notice  of 
the  true  facts.  (Bannerman  agt. 
Quackenbush  et  al.}  ante,  293.) 


PARTIES. 

1.  If  a  part  of  the  premises  covered 
by  a  prior  mortgage  can  be  re- 
deemed by  a  junior  mortgagee,  all 
the  parties  who  purchased  at  the 
prior  mortgage  sale,  or  their 
grantees,  and  the  prior  mortgagees 
should  be  parties.  In  such  a  case 
it  is  always  a  question  what 
amount  shall  be  paid,  and  the 
owner  of  every  parcel  covered  by 
the  prior  mortgage  and  the  plain- 
tiff in  the  foreclosure  suit  should 
be  before  the  court.  (Dick  agt. 
Livingston,  ante,  10.) 

See  Action. 

Farnum  agt.  Barnum,  ante,  896. 

2.  One  patron  of  a  cheese  factory 
may  sue  alone  to  recover  damages 
occasioned  to  him  by  the  negli- 
gence of  its  salesman.  (See  Souls 
agt.  Mogg,  35  Hun,  79.) 

3.  Survival  of  action  for  slander 
brought  by  partners  —  when  the 
action  does  not  abate  by  reason  of 
the  death  of  one  of  the  partners. 
(See  Shale  agt.  Schanta,  35  Hun, 
«22.) 

4.  An  action  against  persons  as  ex- 
ecutors cannot  be  changed  to  one 
against  them  as  individuals  (See 
Van  Cott  agt.  Prenticefio  Hun,  817.) 

5.  Corporation— right  of  one  obtain- 
ing a  transfer  of  its  stock,  for  the 
purpose  of  suing  it,  to  maintain 
the  suit.  (See  Ervin  agt.  Oregon 
By.  and  Nav.  Co.,  35  Hun,  544.) 

6.  Failure  to  appoint  a  guardian  for 
an  infant  plaintiff  does  not  deprive 
the  court  of  jurisdiction  of  the 
action.  (See  Sims  agt.  if.  Y.  Col- 
lege of  Dentistry,  35  tlnn,  344.) 

7.  Order  of  substitution — Code  of 
Civil  Procedure,  sec.  757— an 
assignee  may    be  substituted  as 

glaintiff  although  a  counter-claim 
as  been  pleaded.  (See  SchUchter 
agt.  S.  Brooklyn  Saw  Mill  Co.,  35 
Hun,  839.) 
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8.  Five  persons  conveyed  to  two 
trustees  their  rights  and  interests 
in  certain  inventions  or  improve- 
ments, in  order  to  enable  the 
trustees  to  dispose  of  them  to  the 
best  advantage.  The  proceeds 
arising  upon  any  sale  were  to  be 
divided  among  the  parties,  in  pro- 
portion to  the  value  of  their  re- 
spective inventions,  and  in  case 
of  dispute  the  proportion  was  to 
be  settled  by  arbitration.  (Bear 
agt..  Am.  Rapid  Telegraph  Go.%  86 
Hun,  400.) 

9.  This  action  was  brought  by  the 
plaintiff,  one  of  the  parties  to  the 
agreement,  to  have  the  trustees 
removed  for  neglect  of  duty  and 
breach  of  faith  in  returning  to  a 
corporation,  which  had  purchased 
the  said  inventions,  the  certificates 
of  its  stock  which  it  had  agreed 
to  give  in  payment  therefor:  Held, 
that  the  action  could  not  be  main- 
tained without  making  all  the 
parties  to  the  agreement  parties  to 
the  action.    (Id.) 

10.  That  the  fact  that  the  complaint 
alleged  that  the  action  was 
brought  by  the  plaintiff  not  only 
in  his  own  behalf,  but  also  in  be- 
half of  his  co-beneficiaries  in  the 
trust,  did  not  cure  the  omission. 
(Id.) 

11.  That  although  the  defect  of 
parties  appeared  upon  the  face  of 
the  complaint,  the  right  to  object 
was  not,  in  this  case,  waived  by 
the  failure  of  the  defendants  to 
raise  the  objection  by  demurrer. 
(Id.) 

12.  When  a  failure  to  make  a  proper 
party  a  defendant  is  waived  by  a 
failure  to  raise  the  objection  by 
demurrer.  (See  Strauss  agt.  Trades- 
men's Nat.  Bank,  36  Hun,  451.) 

13  Examination  of  a  person  having 
property  belonging  to  the  estate 
of  a  deceased  person  —  all  the  ex- 
ecutors or  administrators  should 
be  parties  to  the  proceeding  — 
Code    of    Civil   Procedure,  sec. 


3706.    (Ske  Matter  of  SUngerland, 
36  Hun,  575.) 

14.  To  an  action  to  enforce  the 
liability  created  by  section  22  of 
chapter  611  of  1875,  all  the  di- 
rectors of  the  corporation  who  are 
liable  must  be  made  parties.  (See 
McClave  agt.  Thompson,  36  Hun, 
865.) 

15.  Action  for  the  judicial  construc- 
tion of  a  will — when  it  should  not 
be  brought  by  a  legatee,  devisee 
or  cestui  que  trust—  when  the 
guardian  of  an  infant  should  not 
be  joined  as  a  plaintiff  in  such 
action.  [See  Wead  agt.  OantweU, 
86  Hun,  528.) 


PARTNERSHIP. 

1.  Business  partnerships  between 
husband  and  wife  are  not  author- 
ized. (Jacquin  agt  Jaoquin,  anU, 
51.) 

2.  Therefore  a  husband  cannot  claim 
under  a  business  copartnership 
with  his  wife,  the  right  to  a  disso- 
lution of  the  same  and  the  appoint- 
ment of  a  receiver.    (Id.) 

3.  This  is  adverse  to  Zimmerman  agt 
Brhartand  Dodge  (59  How.,  li), 
and  Oraffet  at.  agt.  Kinney  (1  How. 
[N.  8.],  59);  see,  also,  Fairiee  agt 
Blootmngdale  (67  How. ,  292).    (id.) 


PENAL  CODE. 

1.  Section  91  —  The  provisions  of  the 
Code  of  Criminal  Procedure  re- 
lating to  indictments  should  be 
construed  with  the  .common- law 
principles  of  pleading,  and  where 
no  provision  is  made  by  the 
Code  the  common-law  rule  should 
prevail. 

The  Code  has  not  changed  the 
common-law  rule  that  an  indict- 
ment must  show  on  its  face  a 
criminal  offense 

Under  the  general  election  laws 
the  return  of  the  results  of  an  eleo- 
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tion  to  be  given  to  or  filed  with 
the  supervisor  of  the  town  or  ward 
in  which  the  election  was  held, 
must  be  the  original  return  and 
not  a  mere  certified  copy. 

Accordingly,  where  it  appeared 
on  the  face  of  an  indictment  that 
a  copy  of  a  return  was  given  to 
and  nled  with  the  supervisor  of  a 
ward,  and  that  it  was  mutilated 
by  him,  no  offense  is  shown  under 
this  section  of  the  Penal  Code,  as 
it  was  not  filed  or  deposited  with 
him  ••  by  authority  of  law. "  ( The 
People  agt.  Wise,  ante,  92.) 

2.  Section  282  —  It  is  not  necessary, 
to  constitute  the  crime  of  abduc- 
tion, as  defined  by  subdivision  1  of 
this  section  of  the  Penal  Code,  that 
the  accused  should  in  any  case  use 
any  force  or  practice  any  fraud 
or'deception,  and  it  is  sufficient 
within  the  statute  if  the  female  is 
induced  by  his  request,  advice  or 
persuasion,  to  go  from  the  place 
where  the  accused  met  and  ap- 
proached such  female  with  the 
request  and  solicitation  for  her  to 
accompany  him,  or  meet  him  at 
some  other  place  indicated  by  the 
accused,  with  the  intent  and  pur- 
pose there  to  accomplish  the  act 
of  her  defilement. 

The  offense  may  be  accom- 
plished without  an  actual  manual 
capture  of  the  female,  nor  is  it 
necessary  that  she  should  be  taken 
against  her  will,  nor  is  it  necessary 
that  the  girl  should  be  taken  from 
her  parents  or  other  custodian  of 
her  person  ( The  People  agt.  Seeley, 
ante,  105.) 

8.  Section  649  —  This  section  of  the 
Penal  Code  covers  only  cases  of  a 
messenger  appointed  by  authority 
of  law,  or  any  person  who  inter- 
feres with  such  messenger.  {The 
People  agt.  Wise,  ante,  92.) 


PLACE  OP  TRIAL. 

1.  Under  the  provisions  of  the  act 
of  1875  (sees.  1,  2,  3,  chap.  4«>5, 
Laws  of  1875),  as  amended  {chap. 


850,  Laws  of  1876;  chap.  153,  Laws 
of  1879),  imposing  a  penalty  upon 
the  agent  of  a  foreign  insurance 
company  who  effects  or  procures 
an  insurance  against  fire  upon 
property  within  the  limits  of  a  city 
or  incorporated  village  without 
having  first  given  a  bond  to  the 
treasurer  of  the  fire  department  of 
the  municipality,  conditioned  for 
the  payment  to  such  treasurer  of  a 
percentage  on  premiums  received 
the  cause  of  action  so  given  arises 
in  the  municipality;  it  is  imma- 
terial where  the  contract  of  insur- 
ance was  actually  signed.  (Ithaca 
F.  D&pt.  agt.  Beeeher,  99  N.  Y.§ 
429) 

2.  Under  the  provision,  therefore, 
of  the  Code  of  Civil  Procedure 
(see.  983),  requiring  that  an  action 
to  recover  a  statutory  penalty  shall 
be  in  the  county  '*  where  the  cause 
of  action,  or  some  part  thereof, 
arose,"  an  action  to  recover  such  a 
penalty  is  triable  in  the  county 
wherein  the  city  or  village  is 
located.    (Id.) 


PLEADING. 

1.  A  verification  of  a  pleading  made 
by  the  secretary  of  a  domestic  cor- 
poration in  the  usual  form,  as  re- 
quired by  the  Code,  when  a  plead- 
ing is  verified  by  the  party,  is  a 
sufficient  verification.  (American 
Insulator  Go.  agt.  Bankers  and 
Merchants'  Telegraph  Co.,  ante,  120.) 

2.  It  is  only  agents  or  attorneys  that 
are  required,  when  verifying 
pleadings,  to  set  forth  the  grounds 
of  their  belief  us  to  all  matters  not 
stated  upon  their  knowledge,  and 
the  reason  why  the  verification  is 
not  made  by  the  party.  A  corpo- 
ration cannot  take  an  oath,  and 
the  statute  points  out  the  way  in 
which  it  must  verify  a  pleading. 
Such  verification  is  the  verifica- 
tion of  the  corporation  and  a 
verification  by  the  party.     (Id.) 

3.  11  though  the  failure  of  a  plain- 
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tiff  to  pray  for  the  precise  relief 
to  which  he  is  entitled  is  not  a 
ground  for  demurrer,  yet  the 
character  and  nature  of  the  relief 
demanded  may  properly  be  con- 
sidered by  the  court,  when  pass- 
ing upon  a  demurrer  interposed 
to  the  complaint  upon  the  ground 
that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  ac- 
tion. (Swart  agt.  Boughton,  35 
Hun,  281.) 

4.  Where  all  of  the  allegations  of 
the  complaint  are  made  for  the 
purpose  of  procuring  equitable 
relief,  and  that  relief  alone  is 
asked  for.  the  complaint  cannot 
be  sustained  as  a  complaint  in  an 
action  for  legal  redress,  where  no 
legal  redress  is  asked  for  and 
where  no  answer  has  been  served. 

(id) 

5.  The  complaint  in  this  action 
after  stating,  among  other  things, 
that  the  plaintiff  was  one  of  the 
children  of  one  Schermerhorn, 
who  had  died  intestate,  seized  m 
fee  of  a  certain  piece  of  real 
estate,  alleged  that  the  county 
treasurer  of  Monroe  county  ex- 
ecuted, under  his  hand  and  offi- 
cial seal,  as  treasurer  of  the 
county,  for  the  people  of  the 
state  of  New  York,  a  deed  or 
conveyance  of  the  said  premises 
to  the  supervisors  of  that  county, 
and  that  the  supervisors  of  that 
county  subsequently  conveyed  the 
same  to  one  of  the  defendants; 
that  these  deeds  were  recorded  in 
the  office  of  the  clerk  of  the  said 
county,  and  that  the  defendant 
was  in  possession  of  the  premises 
thereunder;  that  the  deed  to  the 
supervisors  is  by  an  act  of  the 
legislature  made  presumptive  evi- 
dence of  the  regularity  of  the 
proceedings;  that  the  proceedings 
are  regular  upon  their  face,  and 
that  the  defects  claimed  by  the 
plaintiff  to  exist  can  only  be  made 
to  appear  by  extrinsic  evidence 
and  will  not  necessarily  appear  in 
any  proceedings  at  law  by  the 
said  defendant  to  defend  or  en- 


force his  rights  under  the  con- 
veyance.  (Id.) 

6.  The  complaint  then  alleged  in 
general  terms  that  the  assessment, 
levy  and  sale  were  illegal  and 
void,  and  that  the  acts  required 
by  the  charter  to  be  done  prior  to 
the  assessment  and  conveyance 
had  cot  been  done,  and  that  the 
deeds  above  mentioned  were  a 
cloud  upon  the  title  of  the 
plaintiff  and  the  other  heirs-at- 
law  of  said  Schermerhoin,  and 
asked  that  such  deeds  be  adjudged 
inoperative  and  void  and  gener- 
ally for  other  relief:  Held,  that 
as  the  complaint  itself  showed  a 
piima  facie  title  in  the  defendant, 
and  as  no  specific  facts  establish- 
ing the  invalidity  of  this  title 
were  alleged,  but  mere  conclu- 
sions of  Taw,  the  complaint  did 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  and  that  a 
demurrer  thereto  should  be  sus- 
tained.   {Id.) 

7.  The  summons  in  this  action  was 
served  upon  the  defendant  in  the 
state  of  Virginia.  An  answer, 
verified  by  himself,  was  served  bv 
R.  L.  Harrison,  who  subscribed  it 
as  "attorney  for  defendant"  The 
first  defense  in  the  answer  al- 
leged that  the  defendant  was  not 
at  the  time  of  the  commencement 
of  the  action  or  the  service  of  the 
answer  a  resident  of  the  state  of 
New  York,  and  that  he  had  no 
property  therein,  and  had  not 
been  served  with  a  summons 
therein:  Held,  that  as  the  facts 
showing  that  the  court  had  no 
jurisdiction  over  the  defendant 
did  not  appear  from  the  face  of 
the  complaint  the  defendant  prop- 
erly set  them  up  in  his  answer, 
and  that  the  service  of  such  an- 
swer so  subscribed  by  his  attor- 
ney could  not  be  regarded  as  a 
general  appearance  rendering  him 
amenable  to  the  jurisdiction  of 
the  court.  ( Hamburger  agt.  Baker, 
85  Hun,  455.) 

8.  The     answer    contained     other 
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separate  defenses  to  the  action: 
Held,  that  the  old  rule  prevent- 
ing a  defendant  from  joining  a 
plea  in  abatement  with  one  in 
bar  was  no  longer  in  force,  and 
that  the  addition  of  the  other  de- 
fenses to  the  first  did  not  prevent 
the  defendant  from  insisting  upon 
the  latter.    (Id) 

0.  In  this  action,  brought  by  the 
plaintiff,  a  charitable  corporation, 
to  recover  damages  for  a  libel  al- 
leged to  have  been  published  by 
the  defendants,  the  complaint 
alleged,  among  other  things,  that 
by  reason  of  the  publication  per- 
sons, who  otherwise  would  have 
done  so,  had  ceased  and  refused 
to  contribute  or  make  donations 
to  it.  Two  of  these  persons  were 
named  in  the  complaint,  and 
others  were  referred  to  as  John 
Doe  and  Richard  Roe  and  others 
whose  names  were  unknown  to 
the  plaintiff:  Held,  that  it  was 
proper  for  the  court  to  grant  an 
order  requiring  the  plaintiff  to 
furnish  a  bill  of  particulars  stating 
the  names  of  the  persons  who,  by 
reason  of  the  matters  alleged  in 
the  complaint,  had  ceased  or  re- 
fused to  make  contributions  to  or 
for  the  benefit  of  the  plaintiff. 
(iV.  Y.  I/ifant  Asylum  agt.  Boose- 
veU,  ST>  Hun,  501.) 

10.  The  complaint  in  this  action 
alleged,  among  other  things,  that 
on  the  2tith  day  of  September, 
1883,  the  plaintiff  was  the  owner 
and  entitled  to  the  immediate  pos- 
session of  certain  leaf  tobacco; 
that  on  that  day  the  defendant 
wrongfully  took,  carried  away 
and  sold  the  same.  The  present 
defendants,  the  indemnitors  of 
the  sheriff,  the  original  defend- 
ant, having  been,  upon  their  own 
application,  substituted  as  de- 
fendants in  his  place,  served  an 
answer  containing  a  general  de- 
nial and  an  allegation  that  at  the 
time  named  Klinger  Brothers 
were  the  owners  of  the  tobacco. 
Upon  the  trial  the  plaintiff  proved 
that  she  had  purchased  the  prop- 


erty at  a  sale  upon  executions 
issued  upon  judgments  recovered 
by  herself  and  a  daughter  against 
Klinger  Brothers,  and  that  there- 
after the  sheriff  seized  and  sold 
the  property  under  attachments 
issued  against  Klinger  Brothers. 
The  defendants  offered  to  prove 
that  the  judgments  under  which 
the  plaintiff  claimed  were  fraud- 
ulent, and  entered  for  the  purpose 
of  defrauding  the  creditors  of 
Klinger  Brothers,  and  also  that 
the  levy  and  sale  upon  the  execu- 
tions were  irregular:  LLdd,  that 
the  court  properly  excluded  the 
evidence  as  inadmissible  under 
the  answer.  (Klinger  agt.  Bondy, 
86  Hun,  (501.) 

11.  That  as  Klinger  Brothers  made 
no  objection,  the  plaintiff's  title 
was  good  as  against  all  the  world, 
except  as  against  such  creditors 
of  Klinger  brothers  as  were  es- 
pecially injured  by  the  sale,  who, 
if  they  desired  to  avail  themselves 
of  their  rights,  must  allege  the 
facts  they  desired  to  prove  in  their 
answer,  as  they  could  not  prove 
them  under  a  general  denial. 
That  as  the  plaintiff's  proof 
showed  that  she  had  both  the 
title  to  and  the  possession  of  the 
tobacco,  the  defendants  could  not 
defend  by  proving  title  in  Klinger 
Brothers,  nor  could  they  raise  any 
objection  which  Klinger  Brothers 
could  waive,  without  alleging  and 
proving  facts  which  gave  them 
the  right  to  stand  in  Klinger 
Brothers'  shoes  and  assail  the 
plaintiff's  title.    (Id.) 

12.  The  complaint  in  this  action 
alleged  that  the  plaintiff  was  the 
wife  of  one  Amos  Ford ;  that  the 
defendant,  at  the  time  therein 
mentioned,  kept  a  place  in  Og- 
densburg  at  which  intoxicating 
liquors  were  sold;  that  on  August 
twentieth,  while  the  defendant 
was  in  possession  of  said  prem- 
ises, the  plaintiff's  husband  be- 
came intoxicated;  "that  said  in- 
toxication was  caused  in  whole  or 
in  part  by   intoxicating   liquors 
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■old  or  £iven  away  by  the  said 
Ames,  his  agents  er  servants,  at 
and  upon  said  place;"  that  while 
so  intoxicated,  and  in  consequence 
thereof,  her  husband  was  drown- 
ed, and  by  reason  thereof  the 
plaintiff  was  injured  in  her  prop- 
erty and  means  of  support,  for 
which  latter  she  was  wholly  de- 
pendent upon  said  Amos  Ford: 
Held,  that  the  complaint  suffi- 
ciently alleged  a  sale  or  giving 
away  of  intoxicating  liquors  by 
the  defendant  to  the  husbaud  to 
justify  the  coart  in  overruling  n de- 
murrer interposed  to  the  complaint 
upon  the  ground  that  the  facts 
stated  therein  did  not  constitute 
a  cause  of  action.  (Ford  agt. 
Ames,  86  Hun,  571.) 

18.  In  this  action,  brought  by  the 
plaintiff's  intestate  to  recover  a 
life  estate  in  land,  which  she 
alleged  she  had  been  induced,  by 
the  defendants'  fraud,  to  convey 
to  them,  no  demand  for  damages 
for  the  detention  thereof  was 
made  in  the  complai  nt.  After  her 
death  her  administrator,  alleging 
that  the  action  had  been  pending 
for  several  years,  during  which 
time  a  large  amount  of  rents  and 
profits  had  accrued,  procured  an 
order  reviving  the  action  in  his 
name  and  allowing  him  to  serve  a 
supplemental  complaint,  in  which 
he  sought  to  recover  the  damages 
resulting  from  such  detention: 
Held%  that  the  order  was  a  proper 
one  and  should  be  affirmed.  (De 
Lisle  agt.  Hunt,  86  Hun,  630.) 

14.  Motion  to  make  a  complaint 
more  definite  and  to  state  causes 
of  action  separately — within  what 
time  it  must  be  made  —  Code  of 
Civil  Procedure,  sec.  516  —  Gen- 
eral Rule  No  22  —  when  the  right 
to  make  such  a  motion  is  waived, 
by  procuring  an  extension  of  the 
time  to  answer  or  demur.  (Sec 
Brooks  agt.  Hanchett,  36  Hun,  70.) 

15.  No  reply  is  necessary  when  a 
claim,  on  the  part  of  a  defendant, 
is  set  up  simply  as  a  defense  and 


not  as  a  counter-claim  —  when  the 
General  Term  has  no  right  to  com- 
pel the  respondent  to  consent  to  a 
reduction  of  the  amount  of  his 
judgment  (See  OoekeriU  agt. 
Loo  nam,  36  Hun,  353.) 

16.  A  demurrer  to  an  entire  plead- 
ing, overruled  if  either  of  several 
causes  of  action  herein  is  well 
pleaded.  (See  Haight  agt.  Brisbin, 
36  Hun,  579.) 

17.  Pleadings  in  a  criminal  case  — 
how  affected  by  the  Code  of  Crimi- 
nal Procedure,  sees.  278, 275, 323— 
form  of  indictment  (See  People 
agt.  Menken,  36  Hun,  9J.) 

18  Former  adjudication  —  when  a 
bar — when  a  joint  demurrer  to  a 
defense  good  as  against  two  of 
three  plaintiffs  will  not  be  sus- 
tained. [See  Mwujley  agt  CUy  of 
Bmghamton,  36  Hun.  171.) 

19.  It  is  not  essential  that  the  com- 
plaint in  an  action  for  negligence 
shall  allege  absence  of  contribu- 
tory negligence  on  the  part  of 
plaintiff ;  such  an  allegation  is 
substantially  involved  in  the  aver- 
ment that  the  injury  complained 
of  was  occasioned  by  defendant's 
negligence.  (Lee  agt  Troy  C.  O. 
L.  Co.,  08  iV".  F.,  151.) 

20.  A  party  is  under  no  obligation 
to  state  in  his  pleading  the  theory 
of  law  upon  which  his  claim  is 
based;  he  is  required  only  to  state 
the  facts,  and  if  sufficient  to  con- 
stitute a  cause  of  action  or  de- 
fense, the  pleading  is  not  demur- 
rable because  the  legal  effect  of 
the  facts  is  not  stated,  or  even  be- 
cause the  proper  form  of  relief  is 
not  demanded.  (Hemmingway&gt. 
Poueher,  98  JIT.  Y„  281.) 

21.  it  is  not  necessary  for  defendant 
in  an  action  to  recover  damages 
for  negligence  causing  death,  to 
allege  that  the  wrong  was  com- 
mitted in  another  state;  it  is  for 
the  plaintiff  to  allege  aud  prove 
that  the  cause  of   action   arose 
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within  the  jurisdiction.  (Debewnse 
agt.  N.  r.,  L.  B.  and  W.  B.  B. 
<b.tWN.  F.,  377.) 

.  The  practice  of  referring  in  an 
answer  to  parts  of  the  complaint 
which  the  pleader  intends  to  ad- 
mit or  deny,  as  "at"  or  " be- 
tween" certain  folios,  does  not 
conform  to  the  spirit  of  the  pro- 
vision of  the  Code  of  Civil  Proced- 
ure (see.  22),  which  requires  plead- 
ings to  be  made  out  "in  words  at 
length  and  not  abbreviated,"  and 
serves  no  useful  purpose  on  appeal 
where  original  folios  do  not  ap- 
pear in  the  case.  (Caulkins  agt. 
Bolton,  98  if.  r.,  5il.) 


PRACTICE. 

1.  On  February  14,  1884,  the  Na- 
tional Bank  of  Port  Jervis.  as 
plaintiffs,  by  its  attorneys,  recov- 
ered a  judgment  against  J.  C.  H. 
and  J.  H. ,  as  defendants.  The  re- 
covery was  upon  a  promissory 
note  of  which  J.  C.  was  maker 
and  J.  accommodation  indorser. 
An  execution  was  issued  to  the 
sheriff  of  Sullivan  county,  and 
on  April  14,  1^74,  J.  H.  paid  full 
amount  to  attorneys  of  plaintiff, 
who  then  withdrew  the  execu- 
tion. The  payment  was  not  to 
extinguish  the  judgment,  but  it 
was  to  be  kept  in  life  and  to  be  as- 
signed to  wife  of  said  J.  H.  On 
January  24, 1888,  such  assignment 
was  made  to  C.  8.  H. ,  wife  of  J. 
H.  The  judgment-roll  was  filed 
in  clerk's  office  of  Orange  county. 
A  transcript  was  tiled  in  office  of 
clerk  of  Ulster  count v  July  11, 
1883,  and  judgment  thereon  en- 
tered in  such  county,  the  residence 
of  J.  C,  and  on  same  day  execu- 
tion issued  to  sheriff  of  such 
county,  which  was  returned  un- 
satisfied to  Orange  county  clerk's 
office  July  18. 1883.  The  execu- 
tion was  subscribed  "A  N.  C, 
Atty.  for  Pltff.,"  and  stated  in 
body  thereof  the  assignment  to 
C.  8.  H.  on  January  24,  1883.  The 
direction  to  sheriff  was  to  collect 


execution  and  judgment  out  of 

S roper ty  of  defendant  J.  C.  H. 
uch  execution  did  not  issue  at 
request  of  plaintiff  in  the  judg- 
ment, nor  was  any  leave  to  issue 
obtained  or  granted  by  order  of 
this  court.  Several  orders  for  ex- 
amination of  J.  C.  H.  in  supple- 
mental proceedings  have  been  ob- 
tained by  assignee  of  judgment 
and  are  pending  before  county 
judge  of  Ulster  county.  On  re- 
turn day  of  first  order  J.  C.  II. 
appeared  and  claimed  that  he  had 
paid  the  judgment  in  full  to  J. 
H.,  producing  receipt,  dated  De- 
cember 11,  1880,  purporting  to  be 
signed  and  executed  by  said  J.  II. 
J.  C.  moved  at  special  term  to 
vacate  the  order  for  examination, 
and  to  set  aside  the  execution  and 
return  upon  the  ground  that  thb 
judgment  had  been  paid  to  J.  and 
was  extinguished  by  said  receipt. 
Such  motion  being  resisted  by  J. 
H.  and  wife  it  was  referred  to  a 
referee,  who  found  that  J.  11.  did 
not  make  nor  execute  such  re- 
ceipt, and  that  no  payment  had 
been  made  to  J.  H.  or  his  wife. 
The  report  was  confirmed  by  spe- 
cial term  and  motion  to  set  aside 
execution  and  return  with  supple- 
mental proceedings  based  thereon 
was  denied,  and  $179.02  costs, 
&c,  upon  such  motion  was  di- 
rected to  be  paid  by  said  J.  C. 
H.  to  J.  H.  On  appeal  to  general 
term  the  order  of  special  term 
was  affirmed,  with  ten  dollars 
costs.  The  order  of  general  term 
was  granted  upon  default  of  J. 
C,  who  by  order  of  special  term 
was  permitted  to  move  at  gen- 
eral term  to  open  such  default  on 
payment  of  ten  dollars  costs.  Of 
such  order  J.  has  not  availed  him- 
self. The  costs  of  the  previous 
motions  of  special  and  general 
term,  have  not  been  paid,  {ihe 
National  Bank  of  Port  Jervis  agt. 
Hannee,  ante,  200.) 

2.  On  motion  by  J.  C.  H.  to  set 
aside  the  execution  and  return  and 
the  various  orders  in  supplemental 
proceedings,   upon   the    grounds 
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that  leave  of  the  court  to  issue 
such  execution  was  not  obtained, 
and  that  the  payment  by  J.  to 
the  attorneys  of  the  plaintiff  ex- 
tinguished the  judgment,  and  he 
.  avers  that  when  he  made  the  pre- 
vious motion  he  was  not  aware 
of  the  existence  of  the  grounds 
upon  which  he  now  moves:  Held,, 
first,  that  the  prior  motion  is  a 
bar  upon  the  principle  of  res  adju- 
dieata.  It  is  a  bar  not  because  the 
points  now  made  were  made,  but 
because  they  might  and  should 
have  been  made.  The  moving 
party,  had  he  used  ordinary  dili- 

?;ence,  could  have  ascertained  the 
acts  upon  which  he  now  moves, 
and  this  want  of  diligence  would 
defeat  a  motion  for  leave  to  re- 
new. 

Second.  The  costs  imposed  upon 
the  first  motion  made  in  this  mat- 
ter by  the  party  now  moving  re- 
maining unpaid,  the  court  is 
powerless  to  entertain  the  present 
motion,  as  by  the  non-payment  of 
such  costs  all  proceedings  on  the 
part  of  the  party  required  to  pay 
them  are  stayed. 

Third.  As  the  orders  of  the  spe- 
cial term  and  general  term  ad- 
judging the  judgment  unpaid  are 
unreversed  the  motion  has  no 
equity  to  sustain  it. 

Fourth.  The  payment  of  J.  H. 
to  the  attorneys  of  the  plaintiff 
did  not  extinguish  the  judgment. 
J.  H.  was  the  surety  and  .1.  C.  II. 
the  principal  debtor.  Payment 
by  the  former  did  not  extinguish 
the  debt,  and  he  could  have  taken 
an  assignment  to  himself  and 
onforced  it  for  his  own  benefit. 
{Id.) 

8.  Where  a  judgment  by  default  is 
opened  on  condition  that  the  lien 
of  the  judgment  shall  stand  as  se- 
curity, the  plaintiff,  if  he  finally 
succeeds,  must  enter  a  new  judg- 
ment by  filing  a  fresh  roll  con- 
taining all  the  papers  in  the  case, 
the  same  as  if  no  former  roll  had 
been  filed.  The  order  opening  the 
default  in  legal  effect  modifies  the 
judgment  by  depriving  it  of  its 


ordinary  character  as  a  re*  adjudi- 
cata,  but  leaves  it  in  full  force  as 
a  lien  or  collateral  security.  If 
the  plaintiff  fails  in  the  action  the 
security  is  returned  by  canceling 
the  collateral  judgment,  which 
loses  its  legal  vitality  and  effect 
when  the  action  fails.  But  if  the 
plaintiff  succeeds  the  security 
judgment  is  not  impaired,  but  may 
be  enforced,  if  necessary,  by  the 
plaintiff  in  aid  of  the  final  Judg- 
ment {Negley  agt.  The  Counting 
Room  Gompiny,  ante,  237.) 

4.  In  case  of  appeal  the  trial  or  final 
judgment  is  the  one  to  be  ap- 
pealed from,  and  no  reference 
need  be  made  to  the  security  judg- 
ment.   {Id.) 

5.  The  court  of  appeals  will  enter- 
tain a  motion  to  dismiss  an  appeal 
for  which  there  is  no  foundation, 
without  waiting  until  the  case  i* 
reached  in  its  regular  order  on  the 
calendar.  (Stoughton  agt.  Lewu, 
ante,  831.)  ' 

6.  A  plaintiff  is  not  precluded  from 
making  a  motion  to  dismiss  an  ap- 
peal taken  by  a  defendant,  be- 
cause he  (the  plaintiff)  has  noticed 
the  case  for  argument  and  placed 
it  upon  the  calendar.  He  waives 
nothing  by  so  doing.  It  is  still 
optional  with  him  to  wait  until  the 
case  is  reached  on  the  calendar,  or 
to  make  his  motion  to  dismiss  on 
the  ground  that  the  appeal  is  un- 
authorized.   (Id.) 

7.  Where,  in  an  action  to  foreclose 
a  mortgage,  a  complaint  contain- 
ing all  the  requisite  allegations 
has  been  served  upon  defendant, 
who  afterwards  obtained  a  stipu- 
lation from  plain  tiffs  attorney 
for  further  time  to  answer,  agree- 
ing not  to  put  in  any  answer  and 
not  to  ask  any  further  extension 
of  time.  On  the  last  day  defend- 
ant served  a  demurrer  which  was, 
on  motion,  overruled  and  stricken 
out,  and  plaintiff  proceeded  as  if 
no  demurrer  or  answer  had  been 
interposed  and  obtained  his  judg- 


HOWARD'S  PRACTICE  REPORTS. 


613 


Digest. 


xnent  by  default.  The  defendant 
appealed  to  the  general,  term, 
where  it  was  affirmed,  and  from 
the  affirmance  defendant  appeals 
to  this  court: 

Held,  that,  the  demurrer  having 
been  overruled,  the  judgment 
went  by  default  in  the  same  man- 
ner as  if  no  demurrer  had  been 
served,  and  no  appeal  is  allowed 
from  a  judgment  entered  by  de- 
fault: The  order  overruling  the 
demurrer  not  having  been  appeal- 
ed from  cannot  be  assailed  on  an 
appeal  merely  from  the  judgment. 
(Id.) 

8.  In  a  proceeding  for  removal  of 
an  assignee  who  has  miscon- 
ducted himself,  where  there  are 
three  assignors,  one  of  whom  has 
left  the  state,  notice  to  one  assign- 
or is  properly  notice  to  all;  though 
the  better  course  would  be  to  give 
the  statutory  five  days'  notice  to 
the  two  within  the  state,  in  the 
ordinary  way  and  to  serve  the  ab- 
sent assignor  by  depositing  a  no- 
tice* in  the  post-office,  addressed  to 
him  at  his  last  known  place  of 
residence  giving  double  the  time. 
(Matter  of  Cohen  dk  Co.,  ante,  523.) 

tiee  Action. 

Farnam    agt     Barnum,    ante, 
396. 

0.  Trial  of  a  specific  question  by  a 
jury  in  an  equitable  action — when 
an  order  granting  or  refusing  a 
new  trial  in,  is  appealable  —  Code 
of  Civil  Procedure,  sec.  1347,  sub. 
2;  sec.  1003.  (See  Botoen  agt. 
Becht,  35  Hun,  484.) 

10.  In  justices'  court  —  when  the 
plaintiff  cannot  recover  without 
proving  his  claim — 1881,  chap. 
4 1 4  — Code  of  Civil  Procedure, 
sec.  2891.  (See  Oulman  agt. 
Schmidt,  35  Hun,  345.) 

11.  Agreement  that  an  attorney 
shall  share  in  the  recovery  —  right 
of  the  attorney  to  proceed  after  a 
settlement  between  the  parties 
without  first  obtaining  leave  of 


the  court.     (See   Forstman  agt. 
Shutting,  85  Hun,  504.) 

12.  Referee's  report — when  set  aside 
because  of  bias  and  prejudice  upon 
the  part  of  the  referee  —  what 
will  excuse  delay  in  making  the 
motion.  (See  Burrows  agt.  Dick- 
inson, 35  Hun,  492.) 

18.  A  motion  for  a  new  trial,  after 
the  entry  of  an  interlocutory  judg- 
ment, may  be  made  at  general 
term  without  taking  any  appeal 
from  the  judgment.  (See  Moore 
agt.  Oviatt,  35  Hun,  216.) 

14.  A  final  judgment  cannot  bo 
entered  until  all  the  issues  are 
disposed  of — the  remedy  of  a 
party  aggrieved  by  the  irregular 
entry  of  a  judgment  is  by  motion 
at  special  term  and  not  by  appeal. 
(See  Robinson  agt.  Hall,  85  Hun, 
214.) 

15.  Libel  —  where  there  is  no  am- 
biguity, the  construction  of  it  is 
for  the  court.  (See  Kingsbury  agt. 
Bradstreet  Co ,  85  Hun,  212.) 

16.  Receivers  of  a  corporation  —  in 
what  district  the  application  for 
the  appointment  must  be  made  — 
1883,  chap.  878— to  what  receivers 
it  applies.  (See  U.  8.  Trust  Co. 
agt.  JV.  T.,  W.  S.  and  B.  B.  Co., 
35  Hun,  841.) 

17  Judicial  sale  — defective  service 
upon  an  infant  —  when  a  judg- 
ment entered  upon  it  may  be 
made  binding  upon  the  infant  by 
a  subsequent  judgment  —  when 
a  purchaser  will  be  compelled  to 
accept  a  doubtful  title.  (See  Bice 
agt.  Barrett,  85  Hun,  866.) 

18.  Costs  —  power  of  the  court  to 
compel  the  payment  of,  on  the 
settlement  of  an  action  for  a  sepa- 
ration. (See  Smith  agt.  Smith,  85 
Hun,  378.) 

19.  When  one  foreign  corporation 
can  sue  another  iu  this  state  — 
Code   of   Civil    Procedure,    seo. 
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1780.  (See  Duquesne  Club  agt. 
Pmn  Bank  of  Pittsburg.  35  Hun, 
890.) 

20.  Foreign  corporation  —  right  of 
a  non-resident  to  sue  it  in  this 
state  —  Code  of  Civil  Procedure, 
sec.  1780.  (See  Adams  agt.  Penn 
Bank  of  Pittsburg,  85  Hun, 
393.) 

21.  No  new  note  of  issue  need  be 
filed  after  a  supplemental  com- 
plaint has  been  served  —  an  order 
of  the  court  should  be  reduced  to 
writing.  (See  Lovatt  agt.  Watson, 
85  Hun,  553.) 

22.  Constitution  —  right  of  one  ac- 
cused of  crime  to  be  confronted 
with  witnesses  —  meaning  of  the 
requirement  —  United  States  Con- 
stitution, art.  6.  and  art.  14,  sec. 
1  — bill  of  right 8,  sec.  14 — Code 
of  Criminal  Procedure,  sec.  8, 
sub.  3.  (See  People  acrt.  Williams, 
85  Sun,  516  ) 

23.  Power  of  the  court  to  enter  a 
judgment  in  conformity  with  tlie 
equitable  rights  of  defendants  as 
between  each  other.  {See  John- 
son agt.  Stone,  85  Hun,  380.) 

24.  Service  of  summons  by  publica- 
tion —  when  the  order  directing 
it  may  be  subsequently  amended — 
service  of  a  summons  upon  an  ab- 
sent resident  in  an  action  of  fore- 
closure—  Code  of  Civil  Proced- 
ure, sec.  488,  sub.  5  —  right  of  the 
court  to  resettle  findings  after 
judgment.  (See  Coffin  agt.  Lesster, 
36  Hun,  347.) 

25.  Service  of  summons  by  publica- 
tion—what facts  show  that  person- 
al service  of  the  summons  cannot 
be  made.  (See  Chase  agt.  Lawson, 
36  Hun,  221.) 

20.  Service  of  a  summons  on  a  de- 
fendant outside  of  the  territorial 
jurisdiction  of  the  court  —  effect 
of  a  judgment  entered  thereon  in 
another  state  —  when  binding  if 
the   defendant    appears — U.    S. 


Const,  art  4,  sec.  1.    (JSeeJonm 
agt  Jones,  36  Hun,  414.) 

27.  Surrogate — power  to  open  de- 
crees —  Code  of  Civil  Procedure, 
sec.  2481,  sub.  6—  intermediate 
accounting  by  a  guardian  or  trus- 
tee — no  decree  can  be  entered  by 
the  surrogate.  (See  Matter  of  Haw- 
ley,  36  Hun,  258.) 

28.  Decree  of  surrogate  on  final  ac- 
counting—  when  it  will  not  bo 
open  to  correct  an  error.  (See 
Matter  of  Deyo,  36  Hun,  512.) 

29.  When  a  court  of  equity  will  set 
aside  a  decree  entered  in  a  surro- 
gate's court  .  {See  Douglass  agt 
Low,  36  Hun,  497.) 

30.  Proceedings  to  review  erroneous 
assessments — 1880,  chap.  269  — 
the  earning  capacity  of  real  estate 
is  a  test  of  its  value  —  review  of  a 
decision  of  the  special  term  on 
appeal  —  how  objections  to  the 
reception  of  evidence  should  be 
stated  —  erroneous  admission  of 
evidence  —  when  the  decision  will 
not  be  reversed  therefor.  (See 
People  ex  rel.  Railroad  agt  Keator, 
36  Hun,  592.) 

31.  Motion  to  make  a  complaint 
more  definite  and  to  state  causes 
of  action  separately  —  within 
what  lime  it  must  be  made  — Code 
of  Civil  Procedure,  sec.  546  — 
General  Rule  N  o.  22  —  when  the 
right  to  make  such  a  motion  is 
waived,  by  procuring  an  exten- 
sion of  the  time  to  answer  or  de- 
mur. (See  Brooks  agt.  HancJictt, 
36  Hun,  70.) 

82.  Appearance  —  how  it  must  be 
made  —  Code  of  Civil  Procedure, 
sec.  42 1  ■    (See  Valentine  agt.  Myers 
Sanitary  Depot,  86  Hun,  201 ) 

38.  Judgment  creditor's  action  — 
when  maintainable  after  the  judg- 
ment has  ceased  to  be  a  lien  upon 
real  estate — Code  of  Civil  Pro- 
cedure, sec.  1871.  (See  Scoville 
agt.  Shed,  36  Hun,  165.) 
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34.  Supplementary  proceedings  may 
be  instituted  before  the  recorder 
of  the  city  of  Oswego  — 1857, 
chap  06,  sec.  4.  (See  Ross  agt. 
Wigg,  86  Hun,  107.) 

85.  Additional  allowance  —  where 
a  motion  therefor  must  be  made. 
(See  Bear  agt.  Am.  Rapid  Tele- 
graph Co.,  36  Hun%  400.) 

86.  Order  for  the  examination  of  a 
corporate  party  before  trial  —  a 
defaulting  defendant  may  be  ex- 
amined —  Code  of  Civil  Proced- 
ure, sec  873.  (See  N.  7.,  L.  E. 
and  W.  R.  R.  Co.  agt.  Carhart,  36 
Hun,  288.) 

87.  Examination  of  a  person  having 
property  belonging  to  the  estate 
of  a  deceased  person — all  the  ex- 
ecutors or  administrators  should 
be  parties  to  the  proceeding  — 
Code  of  Civil  Procedure,  sec 
2706  —  an  order  denying  a  motion 
to  dismiss  the  proceeding  is  ap- 
pealable. (See  Mutter  of  Siinger- 
land,  36  Hun,  575.) 

88.  Action  for  the  judicial  construc- 
tion of  a  will  —  when  it  should 
not  be  brought  by  a  legatee,  de- 
visee or  cestui  que  truU — when 
the  guardian  of  an  infant  should 
not  join  as  a  plaintiff  in  such  ac- 
tion —  costs  of  an  action  brought 
by  the  guardian  and  the  infant 
cestui  que  trust —  direction  for 
their  payment.  (See  Wead  agt. 
Cantioell,  36  Hun,  528.) 

89.  Action  against  a  lodge  of  free 
and  accepted  masons  —  how 
brought.  (See  Cohn  agt.  Borst,  36 
Run.  563.) 

40.  What  evidence  is  inadmissible 
under  a  general  denial  —  facts 
authorizing  the  defendants  to  at- 
tack the  plaintiff's  title  as  fraudu- 
lent, must  be  pleaded.  (See  Klin- 
ger  agt.  Bondg,  86  Hun,  601.) 

41.  Application  for  an  order  requir- 
ing an  attorney  to  pay  over  money 
to  his  client — not  granted  during 


the  pendency  of  an  action  by  the 
client  to  recover  the  same  money. 
(See  Matter  of  Mott,  86  Hun,  560.) 

42.  Justices'  court  —  amount  in 
volved  —  when  an  action  does  not 
involve  the  accounts  of  the  parties, 
within  section  2803  of  the  Code  of 
Civil  Procedure.  (See  Brisbane 
agt.  Bank  of  Bataoia,  36  Hun,  17.) 

43.  Leave  to  file  a  supplemental 
complaint  —  when  granted  —  revi- 
vor of  action.  (See  De  Lisle  agt. 
Hunt,  30  Hun,  620.) 

44.  Examination  of  delinquent  tax- 
payers— what  facts  must  be  stated 
in  the  affidavit  — 186?,  chap.  8isi, 
sec.  1,  as  amended  by  chap.  640 
of  1881.  [See  Matter  of  ConkUny 
86  Hun,  588 ) 

45.  Former  adjudication  —  when  a 
bar —  when  a  joint  demurrer  to  a 
defense  good  as  against  two  of 
three  plaintiffs  wifi  not  be  sus- 
tained. (See  Meagley  agt.  City  of 
Binghamton,  36  Hun,  171.) 

46.  Mechanics'  liens  in  New  York 
city— both  chapter  379  of  1875, 
and  chapter  486  of  1880  are  in 
force  there.  (See  CockeriU  agt. 
Loonam,  36  Hun,  853.) 

47.  An  action  must  be  brought  by 
the  real  party  in  interest — Code  of 
Civil  Procedure,  sec.  449 — in  en- 
forcing claims  in  this  state  a  for- 
eign creditor  must  follow  the  lex 
fori.     (See  Mercfvants*  Loan  and 

Trust  Co.  agt.  Clair,  36  Hun,  862.) 

48.  Commissioners  to  appraise  lands 
to  be  taken  for  a  railroad — appeal 
from  their  report— insolvency  of 
railroad — demand  for  payment  of 
the  award,  necessary  —  when  the 
report  will*  be  set  aside  because  a 
son  of  one  of  the  commissioners  is 
taken  into  the  employ  of  the  com- 
pany before  the  hearing.  (*ee  N. 
T.t  W.  8.  and  B.  R.  Co.  agt. 
Townsend,  36  Hun,  6-tO  ) 

49.  Execution  —  the  death  of   the 
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plaintiff  after  its  issue  does  not 
suspend  its  operation  —  errors  in 
the  form  of  a  constable's  bond  — 
when  the  sureties  cannot  avail 
themselves  of  them  at  a  defense — 
when  the  justice  may  adjourn  a 
cause  on  consent  of  the  attorneys 
for  the  parties.  (See  Jones  agt. 
Newman,  86  Hun,  684.) 

CO.  When  errors  of  fact  are  not  re- 
viewable on  appeal  —  when  the 
case  should  be  ordered  to  be  an- 
nexed to  the  judgment-roll— right 
of  the  court  to  further  instruct  the 
jury  in  the  absence  of  counsel  — 
evidence  of  actual  value  admis- 
sible as  bearing  on  the  probable 
truth  of  conflicting  claims  as  to  an 
agreed  price.  (See  Cornish  agt. 
Graff,  86  Hun,  160.) 

61.  Costs —  when  a  party  does  not 
waive  his  right  to  appeal  from  an 
order,  by  accepting  costs  thereby 
awarded  to  him.  (See  Matter  of 
Water  Commissioners  of  Amster- 
dam, 36  Hun,  534.) 

5*3.  Sureties  on  an  executor's  bond — 
when  an  action  lies  against 
them  before  any  order  or  claim 
against  the  executor  has  been 
made  in  the  surrogate's  court — 
Code  of  Civil  Procedure,  sec.  2607. 
(See  Haight  agt.  Brisbin%  36  Hun, 
579.) 

53.  Peremptory  challenge  —  when 
the  right  must  be  exercised  —  the 
time  for  the  exercise  of  the  right 
cannot  be  limited  by  the  court  — 
Code  of  Criminal  Procedure,  sees. 
369,  371.  (See  People  agt.  Car- 
penter, 86  Hun,  815.) 

54.  Jurors  in  a  criminal  action  — 
when  not  disqualified  by  reason 
of  having  formed  an  opinion  — 
Code  of  Criminal  Procedure,  sec. 
876  —  right  to  renew  on  appeal 
challenges  to  iurors  —  Code  of 
Criminal  Procedure,  sec.  455,  sub. 
2  ;  1873,  chap.  427— the  burden  of 
proof  rests  upon  the  people  —  a 
reasonable  doubt  as  to  any  ele- 
ment of    the  crime  entitles  the 


prisoner  to  an  acquittal.   (8ee 
pie  agt.  WtUett,  86  Hun,  600.) 


PROCESS. 

1.  An  order  for  the  service  of 
a  summons  by  publication,  in 
an  action  to  foreclose  a  mort- 
gage, was  made  upon  the  affi- 
davit of  one  Wood,  who  stated 
that  he  learned  from  on*»  Tibbs, 
at  Wappinger'8  Falls,  Dutchess 
county,  that  two  of  the  defend- 
ants resided  in  Philadelphia, 
Pennsylvania,  and  three  others  at 
Danbury,  Connecticut,  the  said 
Tibbs  being  a  brother-in-law  of 
one  of  the  said  detendants.  The 
plaintiff's  attorney  also  made  an 
affidavit,  stating  that  he  was  in- 
formed and  believed  that  the  said 
defendants  were  non-residents  of 
this  state,  but  resided  at  the  places 
above-mentioned  ;  and  further 
stated  "  the  sources  of  deponent's 
information  is  the  affidavit  an- 
nexed hereto  made  by  George 
Wood,  who  was  employed  by  de- 
ponent to  ascertain  the  residences 
of  said  parties;  that  said  defend- 
ants cannot,  after  due  diligence, 
be  found  witnin  this  state,  and 
that  deponent  is  informed  and  be- 
lieves that  said  defendants  are 
now  at  the  ]4aces  above  stated:" 
Held,  that  the  affidavits  sufficient- 
ly showed  that  the  plaintiff  had 
been  and  would  be  unable,  with 
due  diligence,  to  make  personal 
service  of  the  summons  on  these 
defendants,  and  conferred  juris- 
diction upon  the  justice  to  make 
the  order.  (Chase  agt  Lawson,  86 
Hun,  221.) 


2.  Where  an  order  directing  the 
vice  of  a  summons  by  publica- 
tion, although  in  fact  made  by  a 
justice  at  chambers,  has  a  caption 
as  though  made  at  a  special  term, 
the  court  has  power  to  subse- 
quently amend  the  order  by  strik- 
ing out  the  caption.  (Coffin  *&, 
Lesster,  86  Hun,  847.) 

8.  In  an  action  to  foreclose  a  mort 
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gage  an  order  for  the  service  of  the 
summons  upon  a  resident  defend- 
ant,  who  is  absent  from  the  state, 
might,  in  March,  1878,  have  been 
made  under  subdivision  5  of  sec- 
tion 438  of  the  Code  of  Civil  Pro- 
cedure,  without  showing,  before 
such  an  order  could  be  made,  the 
facts  required  to  be  shown  by  sub- 
divisions 2,  3  or  4  of  the  said  sec- 
tion.    (Id.) 

4.  The  authority  to  so  serve  the 
summons  upon  a  resident  in  such 
an  action  does  not  violate  the 
provisions  of  the  constitution. 
{Id.) 

5.  In  an  action  to  foreclose  a  mort- 
gage an  order  directing  the  sum- 
mons to  be  served  by  publication 
on  certain  of  the  defendants 
was  made  upon  an  affidavit  of 
one  of  the  plaintiff's  attorneys, 
which  stated,  among  other  things, 
that  since  the  commencement  of 
the  action  he  had  made,  and 
caused  to  be  made,  inquiries  as  to 
the  residences  of  the  defendants; 
that  three  of  them,  whose  names 
he  gave,  were  each  non-residents 
of  the  state  of  New  York,  and 
that  each  of  them  resided  at  Bal- 
ley-bag,  county  Monaghan,  Ire- 
land; that  he  was  informed  and 
believed  that  the  summons  could 
not,  after  due  diligence,  be  served 
on  said  defendants,  or  either  of 
them,  and  that  it  was  necessary  to 
serve  the  summons  on  them  by 
due  publication  thereof.  ( Wun- 
nenberg  agt.  Gearty,  3(5  //wn,  243.) 

6.  The  affidavit  of  one  Burke  was 
also  presented,  which  stated  that 
he  had  been  directed  to  serve  the 
summons  on  all  the  defendants; 
that  he  had  served  a  number  of 
them,  but  had  been  unable,  with 
due  diligence,  to  serve  those  named 
in  the  affidavit  of  the  plaintiff's  at- 
torney, and  that  the  said  defend- 
ants were  non-residents  of  the 
state  of  New  ">  ork  ana  resided  in 
Ireland:  Held,  that  the  fact  that 
the  plaintiff  had  been  and  would 
be  unable,  with  due  diligence,  to 


make  personal  service  of  the  sum- 
mons upon  those  defendants,  was 
sufficiently  established  to  author- 
ize the  granting  of  an  order  di- 
recting its  service  by  publication. 
(Id.) 

7.  Service  of  a  summons  on  a  de- 
fendant outside  of  the  territorial 
jurisdiction  of  the  court  —  effect 
of  a  judgment  entered  thereon  in 
another  state  —  when  binding  if 
the  defendant  appears  —  United 
States  Constitution,  art  4,  sec.  I . 
(See  Jones  agt.  Jones,  36  Hun,  414.) 


PUBLIC  ADMINISTRATOR. 

1.  It  is  by  sections  2706-2714  of  the 
Code  of  Civil  Procedure,  and  not 
by  section  222  of  chapter  410  of 
the  laws  of  1883,  that  the  proced- 
ure is  now  regulated  by  which  the 
public  administrator  can  cause 
inquiry  to  be  instituted  into  the 
alleged  withholding  or  conceal- 
ment of  property  belonging  to  an 
intestate's  estate,  whereof  such 
public  administrator  is  in  charge 
by  virtue  of  letters  issued  to  him 
by  the  surrogate.  (In  the  Estate 
of  Ellis  H.  Elias,  deceased,  ante, 
158.) 

RAILROADS. 

1.  Where  commissioners  were  ap- 
pointed under  chapter  252  of  the 
Laws  of  1884.  by  the  general  term 
of  the  supreme  court  on  the  ap- 
plication of  a  railroad  company 
to  del  ermine  on  the  use  of  certain 
streets,  and  they  reported  against 
the  application  and  in  favor  of 
the  property  owners  : 

HeUi,  that  as  the  report  was  ad- 
verse to  the  company  there  was 
no  necessity  for  its  confirmation 
by  the  court.  (Matter  of  the  No*, 
sau  Cable  Co.,  ante,  124.) 

2.  It  is  made  a  condition  precedent 
to  a  right  to  construct  such  rail- 
road for  the  companv  to  either 
obtain  the  consent  of  the  property 
owners  or  a  favorable  report  of 
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the  commissioners,  confirmed  by 
the  court.  There  is  no  occasion 
for  action  by  the  court,  except  to 
confirm  a  favorable  report  or  to 
refuse  confirmation.     (Id.) 

3.  The  court  has  power  to  determ- 
ine whether  the  commissioners 
have  performed  their  duties  under 
the  statute,  and  should  it  appear 
that  they  had  refused  to  hear  the 
parties  or  take  any  evidence,  or 
the  report  was  such  as  to  plainly 
show  fraud  or  irregularity,  the  re- 
port may  be  sent  back.  But  an 
erroneous    ruling    in    excluding 

.  testimony,  or,  in  admitting  imma- 
terial, or  even  incompetent  or 
hearsay  evidence  is  not  sufficient 
to  warrant  sending  a  case  back 
for  future  hearing.    (Id.) 

4.  A  railroad  company,  being  de- 
sirous of  acquiring  for  railroad 
purposes  certain  land  owned  by 
B.,  entered  into  a  written  agree- 
ment with  B.  by  which  she  agreed, 
upon  the  payment  of  the  full  pur- 
chase-price, to  convey  to  said  com- 
pany the  premises.  \\  ith  a  view 
of  ascertaining  the  value  of  said 
premises  and  the  compensation 
which  should  be  paid  therefor  the 
railroad  company  agreed  to  insti- 
tute proceedings  under  the  general 
railroad  laws  for  the  condemna- 
tion of  lands  for  railroad  pur- 
poses; and  it  was  further  provided 
in  said  agreement  that  in  said 
proceedings  H.  D.  and  < '.  should 
be  appointed  commissioners  to 
ascertain  and  determine  the  com- 
pensation to  be  paid,  and  the  de- 

.  cision  of  a  majority  of  them  should 
be  binding  upon  both  parties,  it 
being  also  agreed  that  said  com- 
missioners should  be  governed  in 
estimating  the  said  valuation  by 
the  rules  of  law  applicable  to  pro- 
ceedings under  said  statute  (ex- 
cept as  they  may  be  modified  by 
this  agreement),  and  that  all  the 
rights  of  appeal  given  by  law 
shall  be  reserved  to  either  party. 
An  order  was  obtained  by  the 
railroad  company  at  special  term 
appoint  in ?  said  persons  commis- 


sioners. They  entered  upon  their 
duties,  and  after  viewing  the 
premises  and  hearing  proofs  made 
a  report.  The  railroad  company 
not  being  satisfied  with  the  report 
and  award  refused  to  move  for 
confirmation,  and  the  owner 
moved  and  obtained  an  order  at 
special  term  confirming  the  report 
and  appraisal.  On  appeal  by  the 
railroad  company  the  appraisal 
and  report  were  set  aside  by  the 
general  term  on  the  ground  of 
the  admission  by  the  commis- 
sioners of  improper  evidence. 
The  hearing  again  came  on  before 
the  commissioners,  who,  notwith- 
standing the  objection  of  the  rail- 
road company,  received  the  same 
objectionable  evidence,  the  receipt 
of  which  on  the  first  hearing  was 
the  cause  of  the  reversal  of  their 
report,  and  two  of  the  commis- 
sioners, "  D."  and  "C.M  publicly 
stated  that  they  did  not  cousider 
themselves  bound  by  the  supreme 
court  decision.  After  the  hearing 
had  proceeded  so  far  that  the 
owner  had  introduced  her  evi- 
dence, the  railroad  company  not 
having  introduced  its  evidence, 
moved  to  vacate  the  order  ap- 
pointing the  commissioners: 

Held,  fir*t,  that  commissioners 
"  D."  and  "  C."  have  been  guilty 
of  misconduct,  such  as  is  cause 
for  their  removal. 

Second.  That  the  court  on  this 
motion  has  power  to  remove 
them. 

Third.  That  this  is  a  proper 
case  to  exercise  such  power  not- 
withstanding the  contract  existing 
between  the  parties.  (Matter  of 
the  New  York,  Lackawanna  and 
Western  Railway  Go.t  ante,  235) 

5.  Where,  upon  an  application  to 
the  general  term  for  the  appoint- 
ment of  commissioners  to  determ- 
ine whether  a  proposed  railroad 
should  be  constructed  through 
certain  streets  in  New  York  city, 
it  appears  that  such  railroad  can- 
not legally  be  built  by  reason  of 
the  refusal  of  other  railroad  com- 
panies already  lawfully  occupying 
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the  streets  with  their  tracks  to 
consent  to  its  construction,  such 
application  should  be  denied 
(Davis,  P.  J. ,  dissenting).  (Matter 
of  the  ihirty-fourth  Street  Railroad 
Co.,  ante,  369.) 

6.  Although  in  determining  the 
value  of  railroad  or  canal  prop- 
erty, for  the  purposes  of  taxation, 
the  cost  of  creating  it  may  be 
considered,  yet  its  earning  ca- 
pacity should  be  the  more  con- 
trolling consideration  or  test. 
(People  ex  rel.  Pre*  ,  etc. ,  D.  ami  H. 
Canal  Co.  agt.  Room  and  others, 
ante,  454.) 

7.  The  assessors  in  estimating  the 
value  of  railroad  or  canal  property, 
within  a  town,  are  not  to  be  gov- 
erned solely  by  its  cost,  but  rather, 
though  not  exclusively,  by  its 
productiveness  for  railroad  or 
canal  purposes.  (People  ex  rel. 
Pres.,  etc.,  D.  and  II.  Canal  Co. 
agt.  Keaior,  ante,  479.) 

8.  The  taxable  value  of  the  part  of 
a  canal  which  lies  within  a  town 
in  which  the  tax  is  laid,  is  to  be 
ascertained  by  valuing,  as  a  part 
of  a  whole  a  continuous  way  to 
carry  freight  from  one  point  to 
another,  and  the  profits  of  its  use 
for  that  purpose  (See  ante,  454). 

RECEIVER 

1.  Corporations  attacked  by  the 
state  for  insolvency  can,  even 
after  a  receiver  is  appointed,  use 
their  corporate  iunds  for  their 
own  protection  in  the  litigation  if 
their  action  is  taken  in  good  faith 
and  with  a  reasonable  hope  of 
success  in  the  controversy.  (Mat- 
ter of  the  Attorney  General  agt. 
Atlantic  Mutual  Life  Ins.  Co.,  ante, 
146.) 

See  Assignment. 

Nelson  agt.  lenney,  ante,  272. 

2.  In  an  action  brought  by  a  re- 
ceiver, appointed  in  supplement- 


ary proceedings,  to  set  aside  as 
fraudulent  a  conveyance  of  real 
estate,  executed  by  the  judgment 
debtor,  so  as  to  subject  the  prop- 
erty to  levy  and  sale  on  execution, 
where  the  receiver  simply  proves 
his  appointment,  without  showing 
the  proceedings  necessary  to  vest 
in  him  title  to  the  real  estate,  he 
is  not  entitled  to  recover  the  rents 
and  profits.  (Wright  agt.  Nos- 
trand,  98  A.  r.,639.) 

3.  A  court  having  power  to,  and 
which  appoints  a  receiver  of  the 
assets  of  an  insolvent  corporation, 
may,  in  aid  of  that  appointment, 
forbid  any  after  interference,  by 
way  of  levy  and  seizure  by  attach 
ment  or  execution,  with  theprop- 
erty  in  his  possession.  (Woerts- 
Jwffer  agt.  N.  R.  Con.  Co.,  99  N. 
Y.,  898.) 

REFEREE. 

1.  The  sixty  days  in  which  a  referee 
must  make  his  report  do  not  com- 
mence to  run  until  the  cause  is 
submitted.  (Morrison  agt.  Law- 
rence, ante,  72.) 

2.  Where  briefs  are  to  be  submitted 
there  is  no  submission  of  the  cause 
until  the  time  to  hand  in  the  briefs 
is  passed.    (Id.) 

8.  The  referee  has  power  to  enlarge 
the  time  for  the  submission  of 
briefs.     (Id.) 

4.  Having  his  report  ready  and  ten- 
dering it  on  payment  of  his  fees, 
within  the  sixty  days,  is  sufficient. 
(See  to  same  effect  decision  by  general 
term,  first  department.  Little  agt. 
Lynch,  1  How.  [N.  S.],  95).     (Id.) 

5.  In  an  action  for  divorce  on  the 
ground  of  alleged  cruelty,  brought 
by  a  wife  against  her  husband, 
even  where  the  wife  prevails,  the 
defendant,  the  husband,  will  be 
compelled  to  take  up  the  report 
and  pay  the  referee's  fees.  (Marly 
agt.  Early,  ante,  239.) 
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G.  While  courts  should  be  careful 
to  see  that  no  improper  relations 
exist  between  a  referee  and  one  of 
the  parties  to  an  action,  and  that 
nothing  occurs  during  the  progress 
of  the  trial  which  snail  in  any- 
wise tend  to  produce  a  favorable 
impression  in  behalf  of  one  of  the 
parties  to  the  reference,  yet  such 
scrutiny  should  not  be  carried  to 
the  extreme  length  of  holding  that 
because  a  referee  sustains  friendly 
relations  to  the  kin  of  one  of  the 
parties,  relations  so  close  as  to  lead 
to  his  employment  as  his  legal 
adviser,  and  the  legal  adviser  of 
his  estate, that  such  relations  would 
bias  his  judgment  in  the  action  in 
which  he  had  been  appointed 
referee.  (Durant  agt.  O'Brien, 
ante,  813.) 

7.  When  the  referee  had  heard  the 
proofs,  and  made  his  report  finding 
in  favor  of  the  plaintiff,  and  from 
the  judgment  perfected  upon  such 
report  defendant  had  appealed  to 
the  general  term,  which  general 
term  had  affirmed  the  judgment, 
and  the  defendant  had  appealed  to 
the  court  of  appeals,  and  while 
such  appeal  was  still  pending  de- 
fendant made  a  motion  to  set  aside 
the  report  of  the  referee  upon  the 
ground  that  such  referee  was 
biased  in  favor  of  the  plaintiff: 

Held,  that  the  motion  resting 
solely  and  only  upon  the  ground 
that  the  referee  was  the  friend  and 
legal  adviser  of  the  nephew  of 
the.  plaintiff  such  fact  of  itself 
would  not  warrant  the  inference  of 
bias  and  partiality,  and  especially 
when  it  appeared  that  this  was 
known  to  the  counsel  of  the  party 
moving  before  the  trial  of  the  act- 
ion was  commenced.    (Id.) 


REFERENCE. 

1.  In  a  proceeding  for  the  revocation 
of  probate  all  necessary  parties, 
including  the  infant  son  of  the 
decedent,  were  duly  Berved  with 
citation.  (In  the  Estate  of  Tunis 
Cooper,  deceased,  ante,  38.) 


2.  No  application  was  made  for  the 
appointment  of  a  special  guardian 
for  such  infant  and  none  was  ap- 
pointed, but  all  the  ^parties  who 
appeared,  consented  to  the  entry 
of  an  order  directing  the  stenog- 
rapher of  the  surrogate's  court  to 
take  testimony  as  a  referee.  The 
trial  proceeded  before  such  ref- 
eree, and,  at  its  conclusion  the 
evidence  was  submitted  to  the  sur- 
rogate, who  decided  that  the 
probate  should  be  revoked.  The 
entry  of  a  decree  upon  that  deci- 
sion being  opposed  by  the  respond- 
ents, and  it  being  contended  that 
the  order  of  reference  was  without 
authority  and  that  all  proceedings 
subsequent  thereto  were  void: 

Held,  that  the  order  of  reference 
and  the  proceedings  thereunder 
should  not  be  vacated  upon  the 
motion  of  any  party  who  had 
consented  to  its  entry  and  to  the 
submission  of  its  results  to  the 
surrogate  for  his  determination. 

Held,  also,  that  a  special  guard- 
ian should  be  appointed  to  repre- 
sent the  infant,  and  to  ascertain 
and  report  whether  it  would  be 
for  the  best  interests  of  the  infant 
that  the  proceedings  should  stand 
as  theretofore  conducted,  and  a 
decree  be  entered  accordingly,  or 
that  the  trial  should  be  commenced 
de  novo.    (Id.) 

3.  That  in  view  of  section  3355  of 
the  Code,  sections  90  and  25  U 
must  be  construed  as  if  they 
had  simultaneously  become  law, 
and  that  so  construed,  "a  clerk 
or  other  person  employed  in 
the  surrogate's  office11  is  compe- 
tent to  act  as  referee,  in  a  proceed- 
ing pending  in  the  surrogate's 
court,  provided  he  is  appointed 
with  the  written  consent  of  all  the 
parties  appearing.    (Id.) 

4.  That  the  stenographer  of  the  sur 
rogate's  court  is  not  within  the 
scope  of  section  90  or  of  section 
2511.    (Id.) 

See  Costs, 
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5.  This  was  an  application  to  set 
aside  the  report  of  a  referee  upon 
the  ground  that  be  had  become 
biased  or  improperly  influenced 
against  the  defendant  before  the 
final  decision  of  the  action.  It 
appeared  that  the  referee,  from 
time  to  time  as  the  trial  proceeded, 
imoortuned  the  defendant  to  aid 
him  in  securing  an  appointment 
to  an  office  from  the  governor, 
and  believed  that  the  defendant 
could  by  earnestly  exerting  him- 
self secure  it  for  him ;  that  these 
importunities  continued  to  be  ad- 
dressed or  suggested  after  the 
submission  of  the  case  and  until 
near  the  time  of  its  decision;  and 
there  was  reasonable  cause  to  be- 
lieve that  the  prejudice  was  oc- 
casioned by  the  failure  of  the  de- 
fendant to  answer  the  last  letter 
from  the  referee,  which  was  writ- 
ten shortly  before  the  case  was 
decided:  Held,  that  the  report 
should  be  set  aside.  {Burrows  agt. 
Dickinson,  85  Hun  494.) 

6.  The  report  was  made  on  May  11, 
1880.  The  motion  to  set  aside 
the  report  was  made  in  Febru- 
ary, 1884.  It  was  shown  by  the 
affidavits  that  the  defendant  had 
intended  to  appeal  from  the  judg- 
ment, and  was  therefore  com- 
pelled to  have  a  case  made  and 
settled  by  the  referee;  that  both 
the  defendant  and  his  counsel 
deemed  it  injudicious  and  danger- 
ous to  institute  proceedings  to  set 
aside  the  report  until  the  case  had 
been  settled,  and  that  this  applica- 
tion was  made  as  soon  as  it  could 
be  after  such  settlement  had  been 
made:  Held,  that  these  facts  fur- 
nished a  sufficient  excuse  for  the 
delay.     (Id.) 

m 

7.  It  is  within  the  power  and  dis- 
cretion of  a  referee,  on  trial  of  an 
action,  to  allow  an  amendment  of 
the  complaint,  which  does  not  af- 
fect the  issue  upon  determination 
of  which  plaintiff' 8  ri^ht  to  relief 
depends,  or  which  does  not  bring 
in  a  new  cause  of  action;  and  his 
decision  thereon  is  not  reviewable 


here.    (Price  agt.  Brown,  98  JV.  F. , 
388.) 

8.  Where,  upon  trial  before  a 
referee,  questions  as  to  the  admis- 
sibility of  evidence  objected  to  are 
without  dissent  reserved,  and  the 
referee  is  not  thereafter  asked  to 
pass  upon  them,  and  no  exceptions 
are  taken,  and  no  application  made 
to  strike  out  the  testimony,  no 
question  is  presented  of  which  an 
appellate  court  can  take  notice. 
(In  re  Yates,  99  N.  Y,  94.) 

9.  To  prevent  the  termination  of  a 
reference  by  notice,  as  prescribed 
by  the  Code  of  Civil  Procedure 
(sec.  1019).  the  report  must  be  act- 
ually delivered  to  the  attorney  of 
one  of  the  parties,  or  filed  with  the 
clerk  "  within  sixty  davs  from  the 
time  the  cause  was  finally  sub- 
mitted." (Little  agt.  Lynch,  9fr 
iV.  Y.,  112.) 

10.  An  offer  by  a  referee  to  deliver 
his  report  to  the  successful  party, 
on  payment  of  his  fees,  within  the 
time  limited,  is  not  equivalent  to  a 
delivery.     (Id.) 

1 1 .  Under  the  provision  of  the  gen- 
eral assignment  act  (sec.  21,  chap. 
466,  Laws  of  1877),  authorizing  the 
county  judge,  on  petition  of  a 
party  interested,  to  order  the  ex- 
amination of  witnesses  and  the 
production  of  books  and  papers 
before  him  or  a  referee,  the  ex- 
amination only  can  be  committed 
to  a  referee,  who  is  to  take  and  file 
the  testimony;  the  judge  has  no  au- 
thority to  direct  the  referee  to- 
report  his  opinion  on  the  evidence, 
or  to  examine  such  witnesses  or 
compel  the  production  of  such 
books  and  papers  as  the  petitioner 
may  require;  the  judge  himself 
must  in  his  order  name  the  wit- 
nesses and  the  books  and  papers. 
The  propriety  of  any  examination 
sought  is  to  be  determined  by  the 
judge  and  may  not  be  delegated 
to  a  referee.  (In  re  HoVorook,  91> 
N.  Y.t  589.) 
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REMOVAL  OF  CJAU8E. 

1.  Where  the  petition  for  removal 
of  a  cause  from  the  state  court  to 
the  United  States  court  is  made 
by  a  plaintiff  who  claims  that  he 
is  a  resident  of  New  Jersey  and 
that  the  defendant  is  a  resident  of 
New  York,  before  or  at  the  time 
of  filing  such  petition,  the  peti- 
tioner must  make  and  file  in  the 
state  court  an  affidavit  that  he  has 
reason  to  believe,  and  does  believe, 
that  from  prejudice  or  local  in- 
fluence, he  will  not  be  able  to 
obtain  justice  in  such  state  court. 
(Thatcher  et  at.  agt.  Rankin,  ante, 
459.) 

2,  Where  a  petitioner  fails  to  comply 
,  with  this  requirement  he  cannot 

accomplish  the    removal  of  the 
action.     (Id.) 

4J.  Where  the  petition  and  bond  have 
been  '*  accepted,  allowed  and  ap- 
proved "  by  a  justice  of  the  state 
court,  such  acceptance,  allowance 
and  approval  imply  that  said  jus- 
tice was  satisfied,  and  decided  that 
the  amount  in  dispute  did  exceed 
the  sum  of  $500;  and  if  such  deci- 
sion can  be  reviewed  at  all  in  the 
state  court,  the  application,  if 
made  to  a  judge  other  than  the 
one  who  made  such  decision,  must 
be  on  notice  of  motion  to  set  aside 
such  acceptance,  allowance  and 
approval  as  having  been  improvi- 
dently  made.     (Id.) 


REPLEVIN. 

1.  Where  a  sheriff  has  attached  goods 
under  process  against  one  To- 
ledo, and  the  plaintiff  claims  title 
through  the  same  person,  it  is  en- 
tirely irrelevant  who  owns  the 
goods  if  Toledo  does  not  (Steden- 
bach  agt.  Riley,  ante,  143.) 

2.  A  denial  of  plaintiff's  title  alone 
is  not  a  good  defense.    (Id.) 

3.  If  the  bill  of  sale  to  plaintiff  was 
boiui  fide  and  was  followed  by  pos- 


session,   plaintiff   is   entitled   to 
recover.    (Id.) 

4.  These  are  questions  for  the  jury. 
(Id.) 

5.  A  failure  to  give  po  session  only 
raises  a  presumption  of  fraud 
which  may  be  rebutted  by  proof 
that  the  transaction  was  fair.  (Id.) 

6.  No  need  of  a  demand  if  the 
complaint  averred  an  unlawful 
detention.    (Id.) 

T.  To  entitle  a  party  to  maintain  a 
replevin  he  must  have  had  title  to 
the  property  or  the  possession  of 
it,  or  at  least  the  right  of  posses- 
sion.   (Pakas  agt.  Eacy,  ante,  377.) 

8.  Where  the  plaintiff's  claim  to  the 
right  of  possession  is  founded 
upon  an  agreement  alleged  to  have 
been  made  with  the  defendant, 
who  is  an  infant,  such  alleged 
agreement  being  that  if  the  horse. 
&c. ,  was  awarded  to  her  she  would 
give  it  to  the  plaintiff: 

Held,  that  such  agreement,  if  it 
had  been  made,  was  voidable,  and 
the  horse  having  been  awarded  to 
be  delivered  to  ner,  the  plaintiff, 
under  such  an  agreement,  had  no 
right  to  the  possession  of  it.    (Id.) 

ft.  In  the  replevin  suit  the  verdict  of 
the  jury  should  fix  the  value  of  the 
property  at  the  time  of  the  trial, 
as  required  by  the  statute.  This 
omission  cannot  be  supplied  by 
the  court  by  inserting  in  the  judg- 
ment a  sum  of  re  oney  as  the  value 
of  the  property.    (Id.) 


REPLY. 

1.  A  plaintiff  is  not  entitled  to  serve  a 
reply  to  an  answer  where  it  is  ap- 
parent that  the  whole  object  and 
scope  of  the  defense  to  which  it  is 
sought  to  reply  is  to  show  that 
some  party  other  than  the  plaintiff 
should  have  brought  the  action. 
The  remedy,  in  such  case,  would 
seem  to  be  a  motion  to  strike  oat. 
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(Ward  agt.  Comegys  et  al.,  ante, 
429.) 

SECURITY  FOR  COSTS 

1.  A  person  who  brings  an  action  in 
the  name  of  the  overseer  of  the 

Eoor  under  chapter  028  of  the 
aws  of  1857,  as  amended  by 
chapter  8-l0  of  the  Laws  of  187a, 
to  recover  penalties  for  a  violation 
of  the  excise  law  cannot  be  re- 
quired to  file  security  for  costs 
under  section  3271  of  the  Code  of 
Civil  Procedure.  (Matter  of  Mar- 
tin, ante,  26.) 

2.  Section  3V.71  does  not  apply  (Sharp 
agt.  Faneher,  29  Hun,  193,  criticised 
and  not  followed;  Rjard  of  Commis- 
sioners of  Excise  agt.  McGrath,  27 
Bun,  425,  followed).    (Id.) 

8.  A  deposit  as  security  for  costs 
must  be  regarded,  for  all  the  pur- 
poses of  the  action,  as  the  property 
of  the  person  making  the  deposit. 
But  where  the  action  results  favor- 
ably to  the  plaintiff,  and  the  litiga- 
tion is  terminated,  the  deposit  is 
not  liable  to  seizure  on  other  judg- 
ments if  the  money,  in  fact,  be- 
longs to  other  persons  who  made 
the  deposit  subject  only  to  the 
contingency  stated.  (Fraeer  agt. 
Ward,  ante,  47.; 

4.  In  an  action  in  the  city  court  of 
New  York,  a  plaintiff  residing 
without  the  state,  but  having  an 
office  in  the  city  of  New  \ork, 
where  he  regularly  transacts  busi- 
ness in  person,  cannot  be  required 
to  give  security  for  costs.  (  Wyckoff 
agt.  Devlin,  ante,  33.) 

5.  Sections  3268  and  8160,  Code  of 
Civil  Procedure,  construed.    (Id.) 


SETOFF. 

1.  The  taxable  costs  in  an  action  are 
not  subject  to  set-off.  (Turno  agt. 
Parks  et  al.,  ante,  35.) 


2.  An  attorney  has  a  lien  for  his 
services  in  a  particular  case,  as  a 
mechanic  would  upon  the  product 
of  his  labor,  and  equity  intervenes 
to  save  it  for  him,  but  this  lien 
would  ordinarily  be  measured  by 
his  taxable  costs,  but  might  em- 
brace a  further  fee,  and  will  not 
always  be  limited  to  such  costs  if 
a  special  contract  had  been  made 
in  good  faith  between  the  client 
and  his  attorney,  but,  it  seems,  it 
must  refer  to  his  •ervices  in  the 
particular  action.    (Id.) 

8.  Where  prior  to  the  recovery  of 
the  judgment  the  plaintiff  assigned 
to  his  attorney  herein  all  his  in- 
terest in  the  cause  of  action  in 
payment  for  services  in  the  suit 
of  Parks  agt.  Turno,  and  also  for 
money  loaned,  and  the  attorney 
held  this  assignment  prior  to  the 
recovery  of  judgment,  and  due 
notice  was  given  the  defendants 
Held,  that  the  equity  of  the 
attorney  is  superior  to  that  of  the 
plaintiff,  and  no  right  of  set-off 
exists.    (Id ) 

4.  Lease  —  a  holding  over  oper- 
ates to  renew  it  with  all  its  terms 
and  covenants  —  when  damages 
for  breach  of  a  lessor's  covenant 
may  be  set  up  in  an  action  by 
him  for  rent.  {See  Elwood  agt. 
ForheVL,  35  Hun,  202.) 

5.  Sale  by  an  agent  without  dis- 
closing his  principal — right  of  the 
vendee  to  treat  the  agent  as  prin- 
cipal— how  far  he  may  set  off 
against  the  purchase-price  claims 
against  the  agent  subsequently 
purchased.  (See  Nieholt  agt.  Mar- 
tin, 85  Hun,  168.) 


SHERIFF. 

1.  The  act  (chapter  270,  Law$  *f  1884), 
is  not  sufficient  to  authorize  the 
board  of  estimate  and  apportion- 
ment to  fix  the  fees,  percentages 
and  allowances  of  the  present 
sheriff,  during  his  term  of  office, 
at  the  rates  set  forth  in  their  reso- 
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lution  of  December  29,  1884,  for 
services  thereafter  to  be  rendered. 
(Davidson  agt.  The  Mayor,  dbc, ,  of 
New  York,  ante,  182.) 

2.  The  act  construed  as  not  author" 
izing  any  interference  with  the 
fees  of  the  then  incumbent  of  the 
sheriff's  office,  but  the  .fixing  of 
compensation  authorized  deemed 
to  apply  to  his  successors  in  office. 
(Id) 

Q.  The  provision  of  section  709  of 
the  i  ode  of  Civil  Proceedure  per- 
mitting the  sheriff  to  hold  prop- 
erty taken  under  an  attachment 
after  the  warrant  of  attachment 
has  been  vacated  on  the  applica- 
tion of  defendant,  until  his  costs 
and  expenses  have  been  rjaid,  and 
sell  it  for  their  payment,  is  uncon- 
stitutional, as  being  in  effect  to 
allow  him  to  hold  and  dispose  of 
the  property  of  one  party  to  pay  the 
debt  exclusively  of  another  (See 
Hall  agt.  United  States  Reflector 
Company,  <>6  Haw. ,  51).  (Bowe  agt 
The  United  States  Reflector  Com- 
pany and  others,  ante,  440.) 

4.  In  an  action  upon  a  bond  of  in- 
demnity to  the  sheriff,  it  was  error 
to  refuse  to  charge  the  jury  that 
if  neither  the  sheriff  nor  any  of 
his  deputies  judged  the  property 
taken  under  the  execution  in  refer- 
ence to  which  the  indemnity  ap- 
plied was  owned  by  the  judgment 
debtor,  then  the  defendant  was  en- 
titled to  averdict.  (O'Donohue  et 
al.  agt.  Simmons,  ante,  401.) 

5.  Although  an  execution  is  regular 
on  its  face,  if  it  be,  in  fact,  unau- 
thorized and  void  the  sheriff  may 
refuse  to  execute  it;  and  proof  of 
its  invalidity  establishes  a  good 
defense  to  an  action  against  him 
for  such  refusal.  (Reid  agt.  Steg- 
man,  99  N.  Jl,  046.) 

SLANDER  OF  TITLE. 

1.  The  courts  of  this  state  have  no 
jurisdiction  for  trespass  to  lands 
without  the  state.  (Dodge  agt. 
Colby,  ante,  475.) 


2.  To  maintain  slander  of  title,  It 
must  be  alleged  to  have  been 
malicious.    (Id.) 

3.'  It  is  no  slander  to  allege  owner- 
ship and  that  plaintiff  has  no  title. 
(Id.) 

4.  Under  section  484  of  the  Code  of 
Civil  Procedure,  trespass  and 
slander  of  title  cannot  be  joined 
in- the  same  complaint    (la.) 


SPECIAL  PROCEEDINGS. 

1.  When  the  material  allegations  in 
the  moving  affidavit  or  verified 
petition  in  a  special  proceeding  are 
not  denied  by  some  counter  affida- 
vit, they  stand  sufficiently  proved 
for  the  purposes  of  the  ultimate 
order.  (In  re  iV.  T.,  L.  4b  W.  R 
R.  Co.,  99  N.  T.,  12.) 

2.  In  proceedings  by  a  railroad 
corporation  to  acquire  title  to 
lands,  the  petition  averred  the  due 
incorporation  of  the  petitioner. 
A  counter  affidavit  denied  any 
knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the 
truth  of  said  averment:  Held,  that 
considering  this  simply  as  an  affi- 
davit, it  was  not  a  denial  of  the 
averment;  that  treating  it  as  an 
answer  there  was  no  such  denial 
as  put  the  petitioner  to  proof  of 
its  incorporation,  as  under  the 
Code  of  Civil  Procedure  (sec.  1776) 
a  corporation  plaintiff  is  not  re- 
quired to  prove  its  corporate  ex- 
istence unless  the  answer  contains 
an  affirmative  allegation  that  plain- 
tiff is  not  a  corporation ;  that,  there- 
fore, conceding  the  land-owner 
might,  without  a  former  denial, 
disprove  the  fact,  the  burden  was 
upon  it  of  proving  the  petitioner 
was  not  a  corporation.    (Id.) 


SPECIFIC  PERFORMANCE. 

1.  A  purchaser  cannot  justify  his 
refusal  to  perform  his  contract  by 
a  mere  factious  objection  to  the 
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title  tendered  him,  nor  is  it  suffi- 
cient for  him  when  the  jurisdic- 
tion of  an  equity  court  is  invoked 
to  compel  him  to  perform  his  con- 
tract merely  to  raise  a  doubt  as  to 
the  vendors  title.  (Johnson  and 
another  agt.  Duncan,  ante,  366.) 

2.  Before  he  can  successfully  resist 
performance  of  his  contract  on 
the  ground  of  defect  of  title,  there 
must  be  at  least  a  reasonable  doubt 
as  to  the  vendor's  title,  such  as 
affects  its  value,  and  would  inter- 
fere with  its  sale  to  a  reasonable 
purchaser,  and  thus  render  the 
land  unmarketable.    {Id.) 

8.  Inexcusable  laches  and  delays 
will  debar  a  party  from  the  relief 
which,  they  being  absent,  he 
might  have  by  the  Judgment  for 
specific  performance,     (id.) 

4.  Time,  though  not  ordinarily  of 
the  essence  of  the  contract,  may 
become  so,  if  by  its  effluxion  a 
change  of  value  or  other  material 
change  of  circumstances  has  been 
produced,  but  if  the  delay  of  the 
defendants  is  unreasonable  and 
inexcusable,  it  is  enough  to  relieve 
the  unwilling  party  from  the  con- 
tract.   (Id) 

5.  It  teem*,  that  a  party  to  a  contract 
for  the  purchase  of  land  has  no 
equitable  lien  for  the  amount  paid 
on  the  execution  of  the  contract 
where  he  has  lost  the  right  to 
enforce  such  contract  by  his  own 
laches.     {Id.) 


STATUTE    OF    LIMITATIONS. 

1.  Before  the  adoption  of  the  Code 
of  Civil  Procedure,  the  statute  of 
limitations  of  a  foreign  state  con- 
stituted no  defense  to  an  action 
brought  here,  but  section  390  of 
the  Code  of  Civil  Procedure  has 
changed  the  rule  to  some  extent. 
(Howe  agt.  Welch,  ante,  507.) 

2.  In  this  case  the  cause  of  action 
does  not  come  within  the  excep- 


tions  of  section  890,  for  the 
reasons:  First.  The  cause  of  ac- 
tion did  not  originally  accrue  in 
favor  of  a  resident  of  this  state, 
but  in  favor  of  a  resident  of  the 
state  of  Ohio.  Second,  liecause 
before  the  expiration  of  the  period 
of  limitation  the  person  in  whose 
favor  the  cause  of  action  origin- 
ally accrued  did  not  become  a  resi- 
dent of  the  state  of  New  York  as 
he  lived  and  died  in  Ohio;  and 
because,  Third.  The  cause  of  ac- 
tion was  not  assigned  before  the 
expiration  of  the  time  bo  limited 
to  a  resident  of  this  state.    (Id.) 

3.  Where  it  is  sought  to  revive  a 
debt  barred  by  the  statute  of  limi- 
tations by  a  new  promise  to  pay 
"  when  able  "  the  burden  is  on  the 
plaintiff  to  prove  ability  to  pay. 
Failure  to  establish  the  condi- 
tions upon  which  the  new  prom- 
ise was  made  is  a  failure  to  revive 
a  debt  barred  by  the  statute  of 
limitations.     (Id.) 

See  Judgment. 

Spencer  agt.  Wait,  ante,  117. 


STOCK. 

1.  Stock  purchased  on  margin  by  a 
stock-broker  for  a  customer,  be- 
comes the  property  of  the  cus- 
tomer, as  between  them  the  re- 
lation of  pledgor  and  pledgee  is 
created  and  exists,  and  upon  pay- 
ment of  the  amount  due  the  cus- 
tomer becomes  entitled  to  the 
possession  of  the  stock.  (Matter 
of  Smyth,  ante,  481.) 


STOCK  EXCHANGE. 

1.  Under  the  rules  of  the  New  York 
Stock  Exchange,  when  a  member 
assigns,  all  securities  held  by 
other  members  of  the  exchange 
for  indebtedness  to  them  of  the 
member  failing,  may  be  sold  at 
once  and  without  notice,  and  all 
members  have  a  lien  upon  the 
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seat  in  said  exchange  of  any 
member  indebted  to  them  for  the 
amount  of  the  indebtedness.  {Mat- 
ter of  Smyth,  ante,  431.) 

2.  8.,  of  Albany,  N.  Y.,  a  stock- 
broker and  member  of  the  New 
York  Exchange,  assigned  His 
New  York  correspond  eh  ts  were 
H.  B.  &  Co.  tie  bought  all  stock 
and  bonds  for  bis  customers 
through  them.  They  held  bonds 
belonging  to  the  customers  of  S., 
and  also  stock  bought  on  margin. 
H.  B.  &  Co.  knew  no  one  in  their 
transactions  but  8.  II.  B.  &  Co., 
immediately  after  the  failure  of 
8.,  sold  the  stock  and  bonds  of 
the  customers  of  8.  and  applied  the 
proceeds  on  their  claim  against 
8..  and  the  assignee  afterwards 
selling  the  seat,  paid  H.  B.  &Co., 
the  balance  due  them,  retaining 
the  remainder  thereof:  Held,  that 
the  owners  of  the  stock  and  bonds 
so  sold,  had  a  claim  superior  to 
the  general  creditors  of  8,  and 
were  entitled  to  have  their  sev 
eral  interests  allowed  out  of  the 
moneys  in  the  hands  of  the  as- 
signee, arising  from  the  sale  of 
the  seat  in  said  exchange.    (Id.) 


STREET   IMPROVEMENTS. 

1.  When  a  law  for  repaying  a  street 
has  been  dulv  passed,  proposals  to  ! 
do  the  work  invited,  bids  received, 
and  by  resolution  of  the  contract- 
ing board  of  a  city  the  contract  let 
to  the  lowest  bidder,  the  proposer 
has  a  right  to  have  the  proper  con- 
tract written  out  in  accordance 
with  his  bid  so  accepted,  and  the 
board  has  no  right  to  rescind  the 
resolution  awarding  the  contract. 
A  mandamus  will  issue  to  compel 
the  execution  of  the  proper  con- 
tract by  the  city.  (People  ex  rel. 
Iloiler  agt.  Board  of  Contract*  dtc, 
of  the  Gity  of  Albany,  ante,  423.) 

2.  Lot  owners  may  petition  a  com- 
mon council  for  a  street  improve- 
ment by  attorney,  and  this  al- 
ftlihough   the   phrase  "or   their 


duly  authorized  attorneys,11  is 
omitted  in  the  section  under 
which  petition  is  made,  although 
the  phrase  is  to  be  found  in  the 
preceding  section.  The  want  of 
power  of  the  attorney  to  sign  is 
not  presumed,  but  must  be  proved 
by  those  who  attack  the  petition. 
(Id.) 

3.  Under  chapter  252  of  the  Laws  of 
1885,  the  governor  of  the  state  may 
sign  any  petition  required  by  law 
to  be  made  for  the  improvement 
of  streets  in  cities  whenever  the 
land  owned  by  the  state  fronts  on 
the  street  to  be  improved.  U  is 
immaterial  that  the  state  does  not 
appear  on  the  tax-rolls  of  the  city. 

4.  The  legislature  has  power  to  make 
the  certificate  of  the  city  surveyor 
and  engineer  of  a  city  conclusive 
evidence  that  the  required  num- 
ber of  feet  are  duly  represented  on 
a  petition  for  a  street  improve- 
ment.   (Id.) 


SUMMARY  PROCEEDINGS. 

1.  The  court  may  restrain,  by  in- 
junction, summary  proceedings, 
if  the  justice  goes  beyond  his  ju- 
risdiction, either  in  taking  cogni- 
zance of  the  proceedings  or  while 
he  is  acting  in  it,  and  it  it  appears 
that  the  justice  who  gran  tea  the 
warrant,  the  enforcement  of 
which  is  sought  to  be  restrained, 
was  without  jurisdiction,  the  in- 
junction should  be  continued. 
(Kiernan  agt.  Iteming,  ante,  89.) 

2.  A  justice  has  no  power  in  sum- 
mary proceedings  to  adjourn  the 
same  except  for  the  purpose  of 
enabling  a  party  to  procure  his 
necessary  witnesses.    (Id.) 

8.  Where,  upon  the  return  of  the 
precept,  the  tenant  filed  a  verified 
traverse  of  the  return  and  moved 
to  dismiss  the  proceedings,  and 
the  justice,  after  hearing  the  tes- 
timony of  the  parties  as  to  the 
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service  of  the  precept  instead  of 
rendering  his  decision  upon  the 
close  of  the  evidence,  adjourned 
the  proceedings  for  the  purpose 
of  decision : 

Held,  to  operate  as  a  discontinu- 
ance of  the  proceedings.    {Id.) 

4.  A  justice,  other  than  the  one  be- 
fore the  precept  is  returnable,  has 
no  jurisdiction  to  issue  the  war- 
rant   (Id.) 

6.  In  examinations  in  supplement- 
air  proceedings  in  the  city  court, 
where  it  appears  that  the  judg- 
ment debtor  has  made  a  general 
assignment  for  the  benefit  of  his 
creditors,  the  examination  need 
not  be  limited  to  property  ac- 
quired since  the  assignment. 
(Schneider  et  al.  agt.  AUman,  ante, 
448.) 

SUMMONS. 

1.  "Where  there  was  furnished  to 
the  judge  who  made  the  order  for 
the  service  of  a  summons  by  pub- 
lication a  verified  complaint  show- 
ing a  sufficient  cause  of  action 
against  the  defendants  to  be 
served,  and  positive  proof  by  affi- 
davit that  they  resided  in  Ireland, 
and  that  the  attorneys  for  the 
plaintiff  delivered  copies  of  the 
summonses  to  B.  with  directions 
to  serve  them;  proof  by  the  affi- 
davit of  one  of  the  attorneys  for 
plaintiff  that  he  was  informed  and 
believes  that  the  summons  could 
not,  after  due  diligence,  be  served 
on  the  defendants,  supplemented 
by  the  affidavit  of  B ,  who  was 
charged  with  the  duty  of  making 
the  service;  that  he  had  served 
the  summons  on  a  number  of  the 
defendants,  but  that  he  had  been 
unable,  with  due  diligence,  to 
make  personal  service  on  the  three 
defendants  named,  and  he  also 
proved  their  non-residence: 

Held,  that  the  statutory  require- 
ments of  the  Code  of  Civil  Pro- 
cedure have  been  complied  with, 
and  that  the  affidavits  are  suffi- 


cient.   (Wunnenberg  agt  Qerarty, 
ante,  181.) 

2.  The  statutes  do  not  require  ex> 
tieme  diligence  or  extraordinary 
exertion.  They  only  require 
proper  and  suitable  diligence, 
such  as  the  circumstances  of  the 
case  require.    (Id.) 

8.  Where,  in  an  action  of  foreclos- 
ure, unknown  owners  are  made 
defendants,  as  authorized  by  the 
Code  of  Civil  Procedure  (sees.  488, 
451),  and  are  described  In  the 
summons,  the  addition  of  the 
words  "if  any,"  does  not  invali- 
date the  process.  (Abbott  agt 
Outran,  98  N.  T.t  665.) 


SUPPLEMENTARY  PROCEED- 
INGS. 

1.  It  is  not  necessary  to  state  in  the 
affidavit  to  obtain  order  for  ex- 
amination of  a  judgment  debtor, 
in  proceedings  supplementary  to 
execution,  that  the  city  court  of 
New  i  ork  is  a  court  of  record, 
that  no  previous  application  for 
an  order  to  examine  judgment 
debtor  has  been  made  in  the  action 
or  that  the  judgment  was  ren- 
dered upon  the  judgment  debtor's 
appearance  or  personal  service  of 
the  summons  upon  him.  (Sayer 
agt.  McDonald ,  ante,  119.) 

2.  The  title  to  the  personal  property 
of  a  judgment  debtor,  residing  in 
another  county  than  that  in  which 
the  iudgment-roll  in  the  action  is 
filea,  is  not  vested  in  a  receiver  in 
supplementary  proceedings  until 
the  order  appointing  him  has  been 
filed  in  the  office  of  the  clerk  of 
the  county  where  the  judgment- 
roll  is  filed,  and  a  copy  of  the 
order,  certified  by  that  clerk,  is 
filed  with  the  clerk  of  the  county 
where  the  judgment  debtor  re- 
sides. (Stoats  agt.  WempU,  ante, 
161.) 

8.  And  until  then  the  receiver  is  not 
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entitled  to  an  order  requiring  the 
judgment  debtor  to  deliver  his 
personal  property  to  him.     (Id.) 

4.  Where  orders  were  granted  for 
the  examination  Of  a  judgment 
debtor  on  proceedings  supple- 
mentary to  execution,  upon  affida- 
vits in  the  usual  form  made  by  one 
of  the  attorneys  who  recovered  the 
judgments  for  the  plaintiff.  On 
motion  by  the  judgment  debtor  to 
vacate  such  orders  upon  the 
ground  that  prior  to  the  grant- 
ing of  the  orders  the  title  to  the 
judgments  had  passed  to  a  re- 
ceiver: 

Held,  that  the  judgment  debtor 
had  the  right  to  make  such  motion. 

Held,  further,  that  an  attorney 
must  obtain  leave  of  the  court  be- 
fore he  can  institute  supplement- 
ary proceedings  upon  a  judgment 
in  favor  of  his  own  client  after 
the  title  to  that  judgment  has 
passed  from  the  client  to  the  re- 
ceiver, and  especially  where  the 
proceedings  are  instituted  by  an 
affidavit  that  says  nothing  about 
the  lien  of  the  attorney.  (Moore 
agt.  Taylor  and  another,  ante,  843.) 

5.  An  order  in  supplementary  pro- 
ceedings directed  the  judgment 
debtor  to  deliver  to  the  sheriff  a 
sum  of  money,  which  had  been 
paid  to  him  as  wages  after  the 
institution  of  the  supplementary 
proceedings.  The  defendant  was 
a  resident  of  Pennsylvania,  and  it 
appeared  that  the  money  was  in 
that  state  :  Held,  that  the  order 
was  erroneous;  that  the  court  had 
no  power  to  compel  the  debtor  to 
go  out  of  this  state  to  obtain  the 
money  and  bring  it  here.  (Bu- 
chanan agt.  Hunt,  98  N.  T.,  560.) 

6.  It  seems  the  most  the  court  had 
power  to  do  was  to  require  the 
dobtor  to  transfer  his  title  to  the 
money  to  a  receiver.     (Id.) 

7.  In  an  action  brought  by  a  re- 
ceiver, appointed  in  supplement- 
ary proceedings,  to  set  aside  as 
fraudulent  a  conveyance  of  real 


estate,  executed  by  the  judgment 
debtor,  so  as  to  subject  the  prop- 
erty to  levy  and  sale  on  execution, 
where  the  receiver  simply  proves 
his  appointment,  without  showing 
the  proceedings  necessary  to  vest 
in  him  title  to  the  real  estate,  he 
is  not  entitled  to  recover  the  rents 
and  profits.  (Wright  agt.  JSfbs* 
frond,  98  N.  71,  669.) 


SURETIES. 

1.  The  sureties  on  the  official  bond 
of  a  city  marshal  are  not  liable 
until  after  a  valid  judgment  has 
been  recovered  against  their  prin- 
cipal. (In  re  Mary  Br  osier,  ante, 
154.) 

2.  In  an  action  upon  a  bond  of  in- 
demnity to  the  sheriff,  it  was 
error  to  refuse  to  charge  the  jury 
that  if  neither  the  sheriff  nor  any 
of  his  deputies  judged  the  prop- 
erty taken  under  the  execution  in 
reference  to  which  the  indemnity 
applied  was  owned  by  the  judg- 
ment debtor,  then  the  defendant 
was  entitled  to  a  verdict  (O'Dono- 
hue  agt.  Simmons,  ante,  461.) 


SURROGATES. 

1.  The  provisions  contained  in  sec- 
tion 13  of  article  6  of  the  constitu- 
tion, to  the  effect  that  "  no  person 
shall  hold  the  office  of  judge  or 
justice  of  any  court  longer  than 
until  and  including  the  last  day  of 
December  next  after  he  shall  be 
seventy  years  of  ace,"  does  not 
apply  to  persons  holding  the  office 
of  surrogate.  (The  People  ex  rek 
Lent  agt.  Carr,  ante,  501.) 


SURROGATE'S  COURT. 

1.  Where  a  claim  against  an  estate 
is  presented,  in  proper  form  and 
duly  verified,  to  the  person  and  at 
the  place  named  in  the  statutory 
notice  to  creditors  given  by  ex- 
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ecutors,  and  after  a  reasonable 
opportunity  to  examine  into  its 
validity  and  fairness,  the  execu- 
tors do  not  offer  to  refer  on  the 
ground  that  they  doubt  its  justice, 
or  do  not  dispute  it,  it  acquires 
the  character  of  a  liquidated  and 
undisputed  debt  against  the  es- 
tate. (Lambert  agt.  Craft,  98  N. 
r.,842.) 

2.  Although  where  application  is 
made  by  the  creditor,  by  petition 
to  the  surrogate  to  direct  payment 
of  such  a  claim,  it  is  in  the  power 
of  the  executors  under  the  pro- 
visions of  the  Code  of  Civil  Pro- 
cedure (sees.  2717,  2718)  to  divest 
the  surrogate  of  jurisdiction  and 
put  the  claimant  to  his  proof  in 
another  court  ;  if  they  fail  to  do 
this,  it  is  only  necessary  for  the 
euirogate  to  be  satisfied  "by  proof, 
that  there  is  personal  property  of 
the  estate  applicable  to  the  pay- 
ment or  satisfaction  of  the  claim, 
and  which  may  be  applied  without 
injuriously  affecting  the  rights  of 
others  (see  2718,  sub.  2).    (Id.) 

$.  An  oral  plea  of  a  general  denial 
in  answer  to  the  petition  is  in- 
effectual for  any  purpose.    (Id.) 

4.  It  teems  that  in  any  case  as  the 
jurisdiction  of  the  surrogate  to  di- 
rect payment  of  a  debt  is  confined 
to  undisputed  claims,  the  peti- 
tioner is  neither  required  to  state 
the  facts  which  go  to  make  out 
his  debt,  nor  if  stated,  will  he  be 
permitted  to  establish  them.  The 
presentation  of  the  petition,  and 
the  citation  issued  thereon  (sec. 
25 1  f>),  brings  in  the  executor,  not 
to  plead  or  respond  to  the  petition, 
but  by  a  verified  written  answer 
to  set  forth  affirmative  facts,  if 
any  exist  which  show  "  that  it  is 
doubtful  whether  the  petitioner's 
claim  is  valid  and  legal,"  and  also 
"  denying  its  validity  or  legality 
absolutely  or  upon  information 
and  belief."  The  answer  must 
meet  both  requirements  to  require 
a  dismissal  of  the  petition.   (Id.) 


5.  A  surrogate,  on  settlement  of 
the  accounts  of  an  executor  or 
administrator,  who  has  made  ad- 
vances for  the  support  and  main- 
tenance of  a  minor  entitled  to  a 
share  in  the  estate,  has  jurisdic- 
tion to  determine,  upon  equitable 
principles,  a  claim  for  such  ad- 
vances ;  and  an  allowance  is 
proper  where  the  expenditure  for 
which  reimbursement  is  so  sought 
is  such  as  would  have  been  au- 
thorized by  the  court  had  applica- 
tion been  made  in  advance.  (Hy 
land  agt.  Baxter,  98  N.  T ,  610.) 

6.  Where,  therefore,  in  an  action 
by  an  administrator  to  have  ad- 
vances made  by  him  for  the  sup- 
port of  the  testator' 8  minor  chil- 
dren, applied  in  deduction  of  the 
sums  adjudged  against  him  on 
settlement  of  his  accounts  by  the 
surrogate  on  account  of  the  dis- 
tributive shares  of  said  minors,  it 
appeared  that  in  the  account  pre- 
sented by  the  administrator  before 
the  surrogate  the  advances  were 
set  out  and  a  credit  claimed  for 
the  amount  thereof,  but  the  claim 
was  disallowed  :  Held,  that  the 
decision  of  the  surrogate  thereon 
was  res  adjudicata ;  and  so,  con- 
clusive upon  the  parties  in  this 
action.    (Id.) 


TAXES     AND    ASSESSMENTS. 

1.  The  assessors,  in  estimating  the 
value  of  railroad  or  canal  property 
within  a  town,  are  not  to  be  gov- 
erned solely  by  its  cost,  but  rather, 
though  not  exclusively,  by  its  pro- 
ductiveness for  railroad  or  canal 
purposes.  {People  ex  rel.t  Presi- 
dent, <fec.,  of  D.  dt  II.  Canal  Co. 
agt.  Keator,  ante,  479.) 

2.  The  taxable  value  of  the  part  of  a 
canal  which  lies  within  a  town 
in  which  the  tax  is  laid,  is  to  be 
ascertained  by  valuing,  as  a  part 
of  a  whole  a  continuous  way  to 
carry  freight  from  one  point  to 
another,  and  the  profits  ('1*  its  use 
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for  that  purpose  (See  ante,  454). 
(Id.) 

TRADE-MARK 

1.  A  person  who  has  been  a  hired 
workman  of  another,  a  mere  em- 
ploye for  a  time,  afterwards  en- 
gaging in  the  same  business  of  his 
former  employer  and  occupying  a 
store  in  the  same  city,  has  no 
right  to  use  the  name  of  such 
former  employer  upon  his  cards, 
signs,  &c  ,  by 'saying  "  late  with," 
&c,  and  such  use  will  be  re- 
strained by  injunction.  (Van 
Wyck  agt.  Horowitz,  ante,  279.) 


TRIAL. 

1.  Subdivision  2  of  section  1847  of 
the  Code  of  Civil  Procedure  pro- 
vides that  appeals  may  be  taken 
to  the  general  term  of  the  supreme 
court  from  an  order  granting  or 
refusing  a  new  trial,  "except  that 
where  specific  questions  of  fact, 
arising  upon  the  issues  in  an  action 
triable  by  the  court,  have  been 
tried  by  a  jury,  pursuant  to  an 
order  for  that  purpose  as  pre- 
scribed in  section  971  of  this  act. 
an  appeal  cannot  be  taken  from  an 
order  granting  or  refusing  a  new 
trial  upon  the  merit* : "  Held,  that 
the  prohibition  against  appealing 
from  an  order  "  upon  the  merits 
was  intended  to  limit  and  restrict 
the  consideration  of  the  effect  of 
the  evidence  to  the  jury  nnd  to  the 
court  before  which  an  application 
to  set  aside  the  verdict  and  for  a 
new  trial,  might  be  made  under 
the  provisions  of  section  1003  of 
the  said  Code.  (Bowen  agt.  Becht, 
85  Hun,  434 ) 

2.  That  it  was  not  designed  to  ex- 
tend beyond  a  review  of  the  effect 
of  the  evidence  bearing  upon  the 
issue  tried.    {Id.) 

8.  That  the  exception  was  not  in- 
tended to  prevent  the  review,  by 
appeal,  of  rulings  made  by  the 


justice  presiding  at  the  trial  before 
the  jury,  by  which  proper  evi- 
dence was  rejected,  or  improper 
evidence  received,  or  unsound 
rules  applied  to  the  consideration 
of  the  evidence  in  the  submission 
of  the  case  to  the  jury.    (Id.) 

4.  That  where  such  erroneous  rul- 
ings have  been  made,  and  the 
verdict  in  part  influenced  by  them 
has  been  made  the  basis  of  the 
final  recovery,  a  new  trial  should 
be  ordered,  despite  the  provisions 
of  section  1003  of  the  said  Code, 
declaring  that  "an  error  in  the 
admission  or  exclusion  of  evi- 
dence, or  in  any  other  ru'.iug  or 
direction  of  the  judge  upon  the 
trial,  may,  in  the  discretion  of  the 
court  which  reviews  it,  be  disre- 
garded if  that  court  is  of  opinion 
that  substantial  justice  does  not 
require  that  a  new  trial  should  be 
granted."    (Id.) 

5.  Where  such  erroneous  rulings 
have  been  made  by  the  justice 
presiding  at  the  trial  before  the 
jury  of  the  specific  questions  re- 
ferred to  them,  and  it  appears 
from  the  decision  of  the  justice 
before  whom  the  issues  in  the 
action  were  tried  at  special  term, 
and  from  the  judgment  entered 
thereon,  that  the  findings  of  the 
jury  upon  the  questions  submitted 
to  them  were  considered  by  him 
in  arriving  at  his  decision,  the 
judgment  will  be  reversed.     (IcL) 

6.  To  the  complaint  in  this  action, 
which  contained  five  separate 
causes  of  action,  the  defendant 
demurred,  upon  the  grounds  that 
there  was  an  improper  joinder  of 
causes  of  action,  that  the  second 
cause  of  action  therein  stated  did 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  that 
the  third  cause  of  action  did  not 
state  facts  sufficient  to  constitute 
a  cause  of  action  Upon  the  hear- 
ing of  the  issues  raised  by  the  de- 
murrer it  was  decided  that  the 
second   cause  of   action   as   set 
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forth  in  the  complaint  did  not 
state  facts  sufficient  to  constitute 
a  cause  of  action.  The  defendant 
thereupon  enteed  a  judgment 
dismissing  the  complaint  as  to  the 
second  cause  of  action  and  for 
costs.  Upon  an  appeal  taken  by 
the  plaintiff  from  this  judgment: 
Held,  that  as  the  issues  of  law 
raised    by    the    first    and    third 

f  rounds  of  demurrer  bad  not  been 
ecided,  no  final  judgment  could 
be  entered.  (Robinson  agt.  Hall, 
85  Hun,  214.) 

7.  That  the  remedy  of  the  plaintiff 
was  not  by  appeal,  but  by  a 
motion  at  special  term  to  have 
the  judgment  so  irregularly 
entered  vacated  and  the  remain- 
ing issues  properly  disposed  of. 
(Id.) 

8.  That  the  appeal  should  be  dis- 
missed.   (Id.) 

9.  The  rule  which  is  to  be  applied 
where  a  contradiction  exists  be- 
tween the  findings  of  fact  and 
conclusions  of  law  appearing  in 
the  decision,  signed  by  the  judge 
or  referee,  and  the  findings  made 
upon  special  requests  therefore 
submitted  by  either  of  the  parties, 
considered,  and  the  old  rule  that 
in  such  cases  the  special  findings 
is  to  control,  criticised  and 
doubted.  (Sisson  agt.  Gumming 8, 
95  Hun,  22.) 

10.  The  proper  manner  of  preparing 
the  findings  of  fact  and  conclu- 
sions of  law  which  are  to  be 
signed  by  the  judge  or  referee  and 
filed  as  his  decision,  stated.     (Id.) 

11.  Referee's  report — when  set  aside 
because  of  bias  and  prejudice 
upon  the  part  of  the  referee  — 
what  will  excuse  delay  In  making 
the  motion  (See  Burrows  agt. 
Dickinson,  35  Hun,  492.) 

12.  By  the  court  —  findings  of  fact 
and  conclusions  of  law  must  be 
made  and  signed  —  a  trial  of  a 
contested  question  of  fact  by  the 


court  cannot  be  reviewed  unless 
such  a  decision  be  made.  (See 
Benjamin  agt.  Allen,  85  Hun,  115.) 

13.  Trial  for  murder  in  the  first  de- 
gree—  when  the  question  of  pre- 
meditation and  deliberation  must 
be  left  to  the  jury  —  errors  in  the 
charge  —  when  not  cured  by  a 
subsequent  modification  thereof — 
defense  of  an  alibi  —  it  is  error  to 
charge  that  it  is  a  suspicious  de- 
fense —  what  evidence  may  be  ad- 
mitted to  sustain  the  defense. 
(See  People  agt.  Kelly,  85  Hun,  295.) 


TRUST. 

1.  The  courts  recognize  a  difference 
between  the  intent  of  a  testator  to 
create  a  legal  direction  on  his 
devisee  and  the  intent  solely  to 
create  a  moral  obligation;  the 
latter  does  not  create  a  trust 
(Bowker  and  others  agt.  Wells  and 
others,  ante,  150.) 

2.  While  a  secret  trust  to  apply 
devised  property  to  an  illegal  pur- 
pose will  render  the  devisee  a 
trustee  for  the  heirs-at-law  or  next 
of  kin,  the  trust  must  be  estab- 
lished in  such  a  manner  that  if 
legal  it  would  be  binding  upon 
the  trustee.    (Id.) 

3.  D.  by  her  will  gave  the  bulk  of 
her  estate  to  four  persons,  or  such 
of  them  as  might  survive  her  and 
be  of  sound  mind,  absolutely,  as 
joint  tenants  and  not  as  tenants 
in  common  (expressing  a  wish  al- 
though stating  that  it  was  not  to 
be  taken  as  a  legal  direction),  the 
estate  so  bequeathed  and  devised 
should  be  applied  by  these  four 
gentlemen  as  they  might  deem 
wise  to  the  promotion  in  the 
United  States  of  sound  political 
knowledge.  In  an  action  to  con- 
strue the  will : 

Held,  that  the  language  of  the 
will,  if  directed  toward  a  purpose 
capable  of  legal  enforcement, 
would  not  have  created  a  trust, 
and  as  there  is  no  promise  shown 
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de  hors  the  will  to  apply  the  de- 
vised property  to  such  purpose, 
the  devise  is  valid  and  the  devisees 
take  the  property  absolutely  as 
their  own  ((y  tiara  agt.  Dudley,  95 
K  F.,  408,  disUngutshed).    (Id.) 

Aw  Will. 

Ward   agt  Ward    and  other; 
ante  845. 


TRUSTEES. 

Bee  Corporation. 

United  States  lee  and  Refrigera- 
tor Co.,  agt.  Seed  et  aL,  ante 
258. 


VERIFICATION. 

1.  A  verification  of  a  pleading  made 
by  the  secretary  of  a  domestic 
corporation  in  the  usual  form,  as 
required  by  the  Code,  when  a 
pleading  is  verified  by  the  party, 
is  a  sufficient  verification.  {Amer- 
ican Insulator  Go.  agt.  Bankers* 
and  Merchants*  Telegraph  Co., 
ante,  120.) 

2.  It  is  only  agents  or  attorneys 
that  are  required,  when  verifying 
pleadings,  to  set  forth  the  grounds 
of  their  belief  as  to  all  matters 
not  stated  upon  their  knowledge, 
and  the  reason  why  the  verifica 
tion  is  not  made  by  the  party. 
A  corporation  cannot  take  an 
oath,  and  the  statute  points  out 
the  way  in  which  it  must  verify  a 
pleading.  %  Such  verification  is 
the  verification  of  the  corpora- 
tion and  a  verification  by  the 
party.    (Id.) 

WILL. 

1.  The  primary  fund  for  payment 
of  legacies  is  personal  estate  and 
realty,  cannot  be  charged  with  the 
burden  unless  by  express  direction 
or  clear  intent  drawn  from  the 
will,  aided  by  outside  circum- 
stances, if  any  there  be.  (Beyher 
agt  Beyher  and  others,  ante,  74.) 


2.  The  will  of  R. ,  after  directing  the 
payment  of  his  debts,  directed  his 
executors  to  pay  to  his  father, 
mother,  brother  and  sister,  certain 
sums  of  money,  and  then  directed 
that  all  the  rest,  residue  and  re- 
mainder of  his  estate,  both  real 
and  personal,  be  equally  divided 
between  his  daughter  and  widow, 
who  was  appointed  executrix, 
giving  her  full  power  to  sell  and 
convert  all  the  estate  into  money. 
The  personal  property  was  insuf- 
ficient to  pay  the  legacies  in  full: 

Held,  that  the  legacies  were 
chargeable  upon  the  real  estate. 
{Id.) 

8.  It  is  the  duty  of  the  court  to  as- 
certain from  the  will  itself  the 
intention  of  the  testator,  and  if 
the  provisions  of  the  will  are  legal, 
to  give  effect  to  them  according 
to  the  intention  of  the  testator. 
Invalid  provisions,  as  a  matter  of 
course,  must  fail.  (Lee  agt.  Lee, 
ante,  70.) 

4.  By  the  will  one  half  of  the  residu- 
ary estate  was  given  to  trustees, 
who  were  directed  to  receive  the 
income  thereof  during  the  life- 
time of  the  testator's  son,  If.  W. 
L.,  and  to  pay  the  same  to  him  so 
long  as  he  should  live.  But  upon 
his  death,  leaving  a  wife  him  sur- 
viving, one-quarter  of  the  income 
was  to  be  paid  to  her  so  long  as 
she  should  remain  unmarried.  On 
his  death,  without  leaving  a 
widow,  the  whole  of  such  snare 
set  apart  lor  his  benefit,  or  if  he 
should  leave  a  widow,  three-quar- 
ters of  such  share  was  given  abso- 
lutely and  in  fee  to  his  children. 
But  should  his  son  leave  "a 
widow,"  then  at  her  death  or  re- 
marriage the  one-quarter  of  his 
share  was  disposed  of  in  like  man- 
ner as  the  rest  of  the  share.  H. 
W.  L  was  married  at  the  time  of 
his  father's  death,  and  he,  as  well 
as  his  then  wife,  are  still  living: 

Held,  that  it  would  be  prema- 
ture, at  this  time,  to  pronounce 
this  portion  of  the  will  invalid, 
for  effect  may  be  given  to  the  tee- 
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tator's  actual  disposition  of  this 
one-quarter  interest,  in  the  event 
that  II.  W.  L.  should  leave  no 
widow  at  his  death.     (Id) 

6.  But  as  to  the  one-quarter  interest 
of  the  one-half  of  the  residuary 
estate  continued  in  the  trustees 
for  the  benefit  of  the  widow  of 
his  son  S.  A.  L.,  in  the  event  that 
he  should  die  leaving  a  widow, 
the  case  is  different  S.  A.  L 
died  after  the  testator's  death, 
leaving  a  widow  and  several  chil- 
dren. These  facts  present  the 
alternative  condition,  upon  which 
the  trust  was  to  continue  after  the 
death  of  the  testator's  son,  and 
upon  which  the  gift  to  the  chil- 
dren was  made,  and  such  trust  is 
void,  and  as  to  this  one-quarter 
of  the  one-half  of  the  residuary 
estate,  the  testator  in  law  died 
intestate  ((  iling  Schetler  agt.  Smith, 
41  N.  T.,  3>8).     (Id.) 

fl.  Whore  the  will  contained  a  gift  of 
$2,000,  upon  the  death  of  the  tes- 
tator's wife,  to  his  grandchildren 
''in  being"  at  that  time,  such  of 
them,  however,  as  were  under  the 
age  of  twenty-three  years  to  be 
paid  their  shares  on  arriving  at 
that  age: 

Held,  that  grandchildren  born 
after  the  testator's  death,  but  dur- 
ing the  lifetime  of  the  widow, 
lake  a  share  of  this  gift.  Grand- 
children born  after  the  death  of 
the  widow  do  not  participate  in 
this  legacy.  The  statute  disposes 
of  the  shares  of  the  grandchildren 
who  died  intestate  during  the  life- 
time of  the  widow. 

Held,  also,  that  the  grandchild 
H.  F.  L  ,  although  born  after  the 
death  of  his  father  S.  A.  L ,  is 
embraced  within  the  terms  of  the 
gift  to  his  children  "  then  in  be- 
ing," and  within  the  provisions  of 
the  statute,  and  the  policy  of  the 
law  should  share  equally  with  the 
brothers  and  sisters  in  the  share 
set  to  his  father.    (Id  ) 

7.  The  after-added  provisions  of  the 
will,  near  its  close,  by  which  it  is 


sought  to  continue  the  trust  over 
the  shares  of  minors  in  the  re- 
siduary estate,  is  void  in  so  far  aa 
the  $'4,000  held  for  the  life  of 
Eliza  Howe  is  concerned.  That 
portion  of  the  residuary  estate  has 
already  been  subjected  to  a  trust 
for  two  lives.     (Id.) 

8.  The  gift  to  the  testator's  grand- 
children was  made  in  absolute 
terms  at  the  time  they  were  limited 
to  take  effect,  and  the  latter-added 
invalid  trust  may  be  dropped,  and 
the  principal  sum  should  be  paid 
to  the  persons  entitled  thereto, 
when  entitled,  as  though  such  lat- 
ter trust  had '  not  been  attempted 
to  be  made.     (Id. ) 

9.  A  paper  purporting  to  be  the  will 
of  a  resident  of  N  e\v  Jersey  who 
died  in  that  state  leaving  personal 
property  in  the  county  of  .New 
York,  was  propounded  in  that 
county  for  probate.  Such  paper 
was  not  subscribed  by  its  maker, 
but  her  name  appeared  in  her  own 
handwriting  in  its  opening  sen- 
tence, which  began :  "  If  I,  Cecilia 
L  Booth,  should  die,"  <fcc.  (In 
the  Estate  of  Cecilia  L.  Booth,  de- 
ceased, ante,  110.) 

10.  The  instrument  from  first  to  last 
was  written  by  the  decedent  while 
two  persons  were  in  attendance  at 
her  request  for  the  purpose  of 
attesting  it.  They  duly  subscribed 
their  names  as  witnesses,  and  she 
acknowledged  in  their  joint  pres- 
ence that  the  paper  so  authenti- 
cated was  her  will,  at  the  same 
time  displaying  it  so  that  they  saw 
her  name  as  written  upon  its  face: 

Held,  first,  that  the  sufficiency 
of  the  execution  of  the  disputed 
paper  should  be  tested  by  the  law 
of  New  Jersey,  and  not  by  that  of 
New  York. 

Second.  That  the  instrument  was 
duly  executed  within  the  New 
Jersey  statute  of  18)1,  which  re- 
quired that  a  will  should  be 
"signed  by  the  testator,''  and  that 
such  signature  should  be  made  by 
him,  or  the  making  thereof  ac- 
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knowledged  by  him  in  the  presence 
of  two  witnesses.    (Id.) 

1 1  During  the  pendency  of  proceed- 
ings for  the  probate  of  an  alleged 
will,  the  contestant,  who  was  one 
of  the  next  of  kin  of  the  decedent 
and  was  named  in  the  disputed 
paper  as  a  legatee,  applied  for  an 
order  directing  the  payment  of  a 
sum  of  money  to  be  charged 
against  ber  legacy  or  her  distrib- 
utive share  accordingly  as  the 
disputed  paper  might  thereafter 
be  granted  or  refused  probate. 
Such  paper  contained  a  provision 
declaring  that  any  legatee  or  dev- 
isee who  should  contest  its 
validity  should  forfeit  thereby  the 
bequest  or  devise  in  his  favor. 
(In  the  Estate  of  Frederick  Qrote, 
deceased,  ante,  140.) 

12.  The  respondents  having  filed  an 
answer  setting  forth  the  foregoing 
facts  and  alleging  that  because  of 
them  the  legality  and  validity  of 
the  petitioner's  claim  was  doubtful. 
Held,  that  under  section  2718  of 
the  Code  of  Civil  Procedure  the 
application   must   be   dismissed. 

18.  No  express  gift  to  executors  Is 
necessary  in  order  to  vest  them 
with  a  trust  estate.  A  trust  will 
be  implied  when,  upon  a  consid- 
eration of  the  whole  will,  that 
clearly  appears  to  have  been  tes- 
tator's intention,  or  when  the 
duties  imposed  are  active  and  ren- 
der the  legal  title  in  the  executors 
convenient  and  reasonably  neces- 
sary, although  not  essential  to  ac- 
complish the  purposes  of  the  will, 
and  when  such  implication  would 
not  defeat,  but  would  sustain,  the 
dispositions  of  the  will.  (Ward 
agt.  Ward  and  other*,  ante,  845.) 

14.  Testator  gave  the  use  and  in- 
come of  all  his  estate  to  his  widow, 
and  after  her  death  to  his  two  sons, 
share  and  share  alike,  remainder 
to  their  heirs,  and  clothed  his 
executors  with  such  powers  and 


duties  as  clearly  showed  that  he 
contemplated  their  retaining  pos- 
session of  the  estate,  and  the  bene- 
ficiaries receiving  the  income  from 
them: 

Held,  the  estate  vested  in  the 
executors  in  trust  for  the  life  of 
the  widow,  and  after  her  death 
for  the  lives  of  the  two  sons  re- 
spectively. 

Also,  held,  there  is  no  illegal  sus- 
pension of  the  power  of  aliena- 
tio.i     (Id.) 

15  A  gift  of  income  "  subject  to  the 
necessary  expenses  "  of  living  and 
the  education  of  two  sons: 

Held,  to  create  a  charge  upon 
the  income  in  the  recipient's 
hands  which  she  was  bound  to 
satisfy.     (Id.) 

16.  A  desire  that  "such  sums  from 
time  to  time  as  may  be  necessary 
and  deemed  advisable  to  be  paid 
to"  persons  named  "that  they 
*  *  *  may  not  want  for  the 
necessaries  of  life : " 

Held,  to  create  charges  upon  the 
income  of  the  estate  which  the 
widow  is  bound  to  satisfy,  and 
which  the  court  will  enforce  in 
the  event  of  her  failure  to  do  so 
in  good  f aitlL 

Further,  held,  the  court  will  not 
pronounce  in  advance  the  legal 
consequences  of  an  event  which 
has  not  happened  and  may  never 
occur.     (Id.) 

17.  Where  a  will  provided  as  fol- 
lows: "First.  After  all  my  lawful 
debts  are  paid  and  discharged,  I 
give  and  bequeath  to  C.  M.,  who  is 
now  living  with  me,  his  heirs  and 
assigns,  all  that  house,  lot,  tract 
and  parcel  of  land  where  I  now 
reside  in  the  town  of  Almont,  Al- 
leghany county,  N".  Y  ,  containing 
about  forty  acres  of  land."  Im- 
mediately following  this  there  are 
sixteen  "  items  "  by  which  the  tes- 
tator bequeaths  to  twenty-two  per- 
sons specific  sums  of  money,  each 
clause  of  the  bequest  commences: 
"1  give  and  devise."    The  ei*yh- 
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teenth  clause  reads:  "  I  {rive  and 
devise  all  the  rest,  residue  and 
remainder  of  my  real  estate  and  of 
my  personal  estate,  goods  and 
chattels  of  every  kind  whatsoever, 
if  any  there  shall  be  after  paying 
my  debts  and  the  legacies  herein- 
after named  to  the  several  lega- 
tees hereinbefore  named,  to  be 
divided  between  them  share  and 
share  alike."  In  a  codicil  to  the 
will  the  testator  slightly  changed 
some  of  the  bequests  and  at  the 
end  of  which  was  this  clause:  "  I 
have  by  my  last  will  referred  to 
above,  willed  that  any  remainder 
or  residue  of  my  estate  real  or 
personal  which  may  remain  after 
paying  debts  and  legacies,  be  dis- 
tributed among  the  several  lega- 
tees share  and  share  alike.  Now, 
therefore,  I  do  by  this  my  writing, 
which  I  hereby  declare  to  be  a 
codicil  to  my  said  will  and  to  be 
taken  as  a  part  thereof,  order  and 
declare  that  my  will  is,  that  such 
distribution  be  made,  not  share 
and  share  alike,  to  the  legatees,  but 
pro  rata  or  in  proportion  to  the 
several  legacies  excepting  E.  L. 
and  H.  B  F.  who  are  not  to  share 
in  such  distribution."  C.  M.  is 
the  only  devisee,  and  the  real  prop- 
erty above  mentioned  is  the  only 
real  property  devised.  The  testa- 
tor died  leaving  a  small  parcel  of 
land  undisposed  of  in  any  way 
other  than  by  such  residuary 
clause  in  the  will  and  codicil: 

Held,  that  the  devisee  C.  M.  is 
not  entitled  to  any  portion  of  the 
residuary  estate,  and  it  should  be 
distributed  to  the  legatees  named 
in  the  will,  in  the  proportion 
therein  named.  (Matter  of  Karr% 
ante,  405.) 

18.  Strictly  speaking,  real  estate 
given  by  will  is  devised,  and  per- 
sonal estate  is  bequeathed.  The 
one  receiving  real  estate  is  termed 
a  devisee,  and  the  one  taking  per- 
sonal property  a  legatee.  One  act 
of  giving  is  a  devise,  the  other  a 
bequest.  The  person  receiving  a 
devise  or  a  bequest  is  a  beneficiary. 
(Id,) 


19.  A  testator  is  always  presumed 
to  use  the  words  in  which  he  ex- 
presses himself  according  to  their 
strict  and  primary  acceptation, 
unless  from  the  context  of  the 
will  it  appears  that  he  has  used 
them  in  a  different  sense,  in  which 
case  the  sense  in  which  he  appears 
to  have  used  them  will  be  the 
sense  in  which  they  are  to  be  con- 
strued.   (Id.) 

20.  The  ordinary  as  well  as  technical 
meaning  of  the  word  "legacy"  is 
a  gift  of  property  by  will  other 
than  real  estate ;  this  is  its  strict 
and  primary  sense  and  the  one 
generally  accepted.  This  is  the 
meaning  thai  will  be  attached  to 
the  word  by  the  court,  unless  it 
clearly  appear  from  the  will  itself 
that  the  testator  has  used  the 
word  in  a  different  sense.    (Id.) 

21.  Where  a  will  presents  upon  its 
face  questious  of  complication, 
uncertainty  and  difficulty,  an 
executor  may  institute  and  main- 
tain an  action  for  the  purpose  of 
obtaining  a  judicial  construction 
thereof,  and  for  direction  to  him 
as  to  the  manner  in  which  he 
should  discharge  his  duties  in  ex- 
ecuting the  will  as  such  executor. 
(Bigart  agt.  Jones,  ante,  491.) 

22.  It  is  the  policy  of  the  law,  in 
regard  to  the  construction  of  wills, 
to  give  effect  to  every  pai  t  thereof, 
to  the  end  that  every  beneficiary 
shall  receive  the  bounty  of  the  tes- 
tator, according  to  his  intention, 
as  fairly  gathered  from  the  entire 
instrument.     (Id. ) 

28.  Where  the  testator  by  his  will 
bequeathed,  after  the  payment  of 
debts  and  funeral  charges,  all  of 
his  personal  and  real  estate,  except 
a  lot  which  Elizabeth  Akin  was  to 
occupy,  to  his  wife,  to  be  used 
and  enjoyed  by  her  during  her 
natural  life,  or  until  she  should 
marry.  Upon  the  marriage  or 
death  of  his  widow  his  daughter 
Cecilia  became  entitled  to  the  use 
and  enjoyment  during  her  natural 
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life  of  the  estate,  real  and  per- 
sonal: 

Held,  that  Cecilia  did  not  take  a 
fee  under  the  will,  but  that  her 
estate  should  be  regarded  merely 
as  a  life  estate.  It  follows  that  at 
the  death  of  Cecilia,  if  she  had 
left  lawful  issue  her  surviving, 
such  issue  would  have  been  en- 
titled absolutely  to  the  estate,  real 
and  personal.  As  Cecilia  died 
without  leaving  such  issue  the 
estate,  real  and  personal  vested  in 
the  persons  designated  in  the  sixth 
clause  of  the  will,  subject  to  the 
payment  of  the  bequest  specified 
in  the  will.    {Id.) 

24.  It  seems  to  have  been  the  pur- 
pose and  intention  of  the  testator 
to  consolidate  into  one  fund  the 
real  and  personal  estate  at  the 
death  or  marriage  of  his  widow, 
and  to  bequeath  or  devise  the  same 
accordingly,  subject  to  the  satis- 
faction of  the  burdens  which  he* 
imposed  upon  his  estate  for  the 
benefit  of  the  persons  designated 
therein,  to  whom  he  gave  certain 
sums  by  way  of  legacy.    {Id. ) 

25.  Where  a  will  has  been  so  drawn 
as  to  allow  blank  spaces  in  the 
body  thereof  of  such  a  nature  as 
to  allow  the  insertion  of  disposi- 
tions without  interlineations,  and 

Where  jthe  testatrix  does  not 
subscribe  her  name  in  the  pres- 
ence of  both  witnesses,  and  does 
not  acknowledge  her  signature  to 
the  witnesses,  although  she  in- 
forms the  witnesses  that  it  is  her 
will  she  wishes  them  to  witness: 

Held,  that  there  was  no  sufficient 
signing  of  the  will  by  the  de- 
ceased in  the  presence  of  the  wit- 
nesses, nor  a  sufficient  acknowl- 
edgment to  them  that  she  had 
done  so  to  satisfy  the  requirement 
of  the  statute,  and  that  the  paper 
was  not  entitled  to  be  admitted  to 
probate.  {In  the  Matter  of  Catha- 
rine 8/taffer,  deceased,  ante,  494.) 

26.  Where  there  is  no  direct  ex- 
pression of  intention  that  the  pro- 
vision contained  in  the  will  snail 


be  in  lieu  of  dower,  the  question 
always  is  whether  the  will  con- 
tains any  provision  inconsistent 
with  the  assertion  of  a  right  to 
command  a  third  of  the  land  to 
be  set  out  by  metes  and  bounds 
for  dower.  The  intention  of  the 
testator  need  not  be  declared  in 
express  words,  it  may  be  implied 
if  the  claim  of  dower  would  be 
plainly  inconsistent  with  the  will. 
(Cole  agt.  GoUetal,  ante,  516.) 

27.  Where  the  will  gave  all  the  tes- 
tator's real  and  personal  estate  to 
plaintiff  (widow)  as  executrix  and 
John  M.  Corliss  and  William 
Carley  as  executors  in  trust  for 
uses  and  purposes  therein  stated, 
among  which  are  the  following: 
"  First.  To  receive  and  collect  the 
income  thereof,  and  to  pay  the 
same  for  my  debts,  and  the  incum- 
brances upon  my  estate,  after  the 
payment  of  such  sums  as  may  be 
necessary  for  the  support  and  ed- 
ucation of  my  family  and  children, 
in  which  matters  I  desire  my  ex- 
ecutrix and  executors  to  be  lib- 
eral. Second.  To  purchase  in  their 
own  names  as  such  executrix  and 
executors  a  homestead  for  my 
wife  and  family  if  I  shall  not  do 
so  in  my  lifetime,  and  in  such 
homestead  all  my  children  shall  be 
entitled  to  a  home  while  they  re- 
main unmarried."  The  testator 
in  his  lifetime  purchased  the 
homestead  and  owned  it  at  the 
time  of  his  death : 

Held,  that  the  intention  of  the 
testator  is  reasonably  clear  that 
the  widow  should  take  all  of  her 
interest  in  that  homestead  under 
the  will.  She  is  given  an  interest 
equal  to  that  of  each  child.  The 
devise  must  contemplate  a  home- 
stead discharged  of  dower,  other 
wise  the  object  of  the  testator  as 
expressed  might  be  defeated  by 
assumption  of  dower  right,  and 
possible  sale  of  the  homestead 
under  such  claim.    (Id.) 

28.  The  testator  directed  that  in  case 
of  the  remarriage  of  his  wife  all 
of    his   estate   shall   be  divided 
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equally  among  his  four  children, 
and  be  paid  to  them  respectively  as 
they  arrive  at  full  age : 

Held,  that  if  one-third  of  the 
real  estate  were  to  be  set  apart  to 
the  widow  as  dower,  a  division  of 
all  of  the  estate  among  such 
children  could  not  take  place  until 
the  widow's  death  notwithstand- 
ing a  remarriage  by  her.  Thus  a 
§  revision  of  the  will  would  be 
efeated.    (Id.) 

See  Dower. 

Mason  agt.  Mason  et  al. ,  ante,  514. 

See  Trust. 

Bowker  and  others  agt.1  WeUs  and 
others,  ante,  150. 


WITNESS. 

1.  Actions  against  trustee  to  recover 
corporate  debts  as  a  penalty  for 
failure  to  file  annual  reports  are 
"penalties,"  within  the  meaning 
of  section  837  of  the  Code  of  Civil 
Procedure.  In  such  actions  a ' 
party  defendant  is  privileged  from  | 
answering  any  question  concern- 
ing the  fuels  alleged  in  the  com- 
plaint and  cannot  be  compelled  to 
answer  upon  an  examination  be- 
fore trial  any  question  which 
would  support  the  claim  of  the 
plaintiffs,  either  against  himself 
or  his  co-defendants,  (Hughen 
agt.  Woodward,  ante,  127.) 

2.  By  section  834  of  the  Code  of 
Civil  Procedure,  a  physician  is 
prohibited  from  disclosing  any  in- 
formation which  he  acquired  in 
attending  a  patient  in  a  profes- 
sional capacity,  and  which  was 
necessary  to  enable  him  to  act  in 
that  capacity,  and  the  seal  of  the 
law  placed  upon  such  disclosures 
can  be  removed  only  by  the  ex- 
press waiver  of  the  patient  him- 
self. (Westover  agt.  The  JSJtna 
Ins.  Gk,  ante,  184.) 

8.  Whenever  the  evidence  comes 
within  the  purview  of  the  statute 
it  is  absolutely  prohibited  and  may 


be  objected  to  by  any  one,  unless 
it  be  waived  by  the  person  for 
whose  benefit  the  statute  was 
enacted.     (Id.) 

4.  An  executor  or  administrator 
does  not  represent  a  deceased  per- 
son for  the  purpose  of  making 
such  a  waiver.  He  represents 
him  simply  in  reference  to  right 
of  property  and  not  in  referenco 
to  those  rights  which  pertain  to 
the  person  and  character  of  the 
testator  (Reversing  S.  0.,  ante,  163). 
(Id.) 

5.  This  action  was  brought  by  the 
receiver  of  an  insolvent  firm  of 
brokers  against  one  of  the  part- 
ners,  and  against  the  general  as- 
signee of  the  said  partner  and  the 
general  assignee  of  the  firm,  to 
enforce  an  equitable  lien  upon  the 
assets  in  the  hands  of  the  assignee 
of  the  defendant  partner,  for 
money  wrongfully  withdrawn 
from  the  firm  by  his  assignor. 
The  plaintiff  procured  an  order 
for  the  examination,  before  trial, 
of  the  defendant  partner,  upon 
an  affidavit  alleging  that  the  part- 
ner withdrew  money  from  the 
firm  as  profits,  when  he  knew 
that  no  profits  had  been  realized 
and  that  the  firm  was  insolvent, 
and  that  he  withdrew  the  said 
funds  with  the  intent  to  hinder, 
delay  and  defraud  the  creditors 
thereof:  Held,  that  it  was  error 
to  set  aside  the  order,  upon  the 
ground  that  the  examination 
would  tend  to  establish  the  com 
mission  of  some  criminal  offense 
by  the  witness.  (Dairies  agt.  Fish, 
85  Hun,  430.) 

6.  That  the  wrongful  withdrawal  of 
the  moneys  from  the  firm  did  not 
constitute  a  criminal  offense 
under  the  laws  of  this  State.  (Id.) 

7.  That  on  his  examination  he  would 
have  the  protection  afforded  to 
witnesses  examined  in  open  court, 
and  could  shield  himself  from  in- 
jury under  the  rules  applicable  in 
such  cases.     (Id.) 
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8.  Right  of  one  accused  of  crime 
to  be  confronted  with  witnesses  — 
meaning  of  the  requirement  — 
U.  S.  Constitution,  art.  G  and  art 
14,  gee.  1  —  bill  of  rights,  sec. 
14  —  Code  of  Criminal  Procedure, 
sec.  8,  sub.  3.  (See  People  agt. 
Williams,  85  Hun,  510.) 

9.  Contempt  —  the  refusal  of  a  wit- 
ness to  answer  questions  may  be 
punished  either  criminally  or 
civilly — Code  of  Civil  Procedure, 
sec.  8,  sub  5;  sec.  14,  sub.  5;  sec. 
2285— length  of  the  confinement — 
form  of  the  commitment.  (See, 
People  ex  rel.  Jones  agt.  Davidson, 
85  Hun,  471.) 

10.  Evidence — meaning  of  the  words 
"  interested  in  the  event "  in  sec- 
tion 829  of  the  Code  of  Civil 
Procedure.  (See  Moore  agt  Oviatt, 
85  Hun,  216.) 

11.  Opinions  of  witnesses  as  to  the 
peaceable  disposition  of  a  dog  by 
whom  the  plaintiff  has  been 
bitten.  (See  OaldueU  agt  Snook, 
85  Hun,  78.) 


12.  The  provision  of  the  Code  of 
Civil  Procedure  {see.  829),  pro- 
hibiting a  party  to  an  action  from 
testifying  in  his  own  behalf 
against  an  executor,  etc.,  of  a  de- 
ceased person  ' '  concerning  a  per- 
sonal transaction  or  communica- 
tion between  the  witness  and  the 
deceased  person,"  does  not  neces- 
sarily, and  under  all  circum- 
stances, exclude  the  evidence  of  a 
party  so  testifying,  when  it  tends 
only  to  negative  or  affirm  the  ex- 
istence of  such  a  transaction  or 
communication.  (Lewis  agr.  Mer- 
rill, 98  N.  r.,206.) 

13.  Where  the  party  representing 
the  deceased  person  lias  as  a  wit- 
ness in  his  own  behalf  given  ma- 
terial evidence,  the  adverse  party, 
although  precluded  from  directly 
proving  the  existence  of  such  a 
transaction  or  communication, 
may  testify  as  to  extraneous  facts 
tending  to  controvert  such  evi- 
dence, although  those  facts  may 
incidentally  tend  to  establish  the 
inference  that  such  a  transaction 
or  communication  has  or  has  not 
taken  place.    (Id.) 
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Cause  of  action  to  recover  penal- 
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ACTION. 

"When  one  or  more  parties  may 
sue  or  defend  for  the  whole. .  806 

Against  benevolent  society  for 
benefits,  what  must  be  proved,  488 

When  may  be  maintained  by  an 
executor  for  construction  of 
will 491 

ADDITIONAL  ALLOWANCE. 

Plaintiff  not  entitled  to  in  action 
by  a  vendor  to  foreclose  a  land 
contract  in  which  he  recovers,  512 

ADJOURNMENT. 

Power  of  justice  in  summary 
proceedings  to  adjourn  the 
same 89 

ADMINISTRATORS. 

Who  entitled  to  receive  letters 
of  administration  with  will 
annexed 194 


AMENDMENT. 
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Of  pleadings  when  and  to  what 
extent  allowed • 203 

Acceptation  of  offer  of  judg- 
ment may  be  amended  by 
supplying  affidavit  of  attorney 
that  he  was  authorized  to 
accept  it 4 860 


ANSWER. 

Form  of  denial  in  which  does 
not  put  in  issue  material  alle- 
gations in  complaint 13 

What  is  a  sufficient  verification 
by  corporation 120 

When  reply  to  answer  not  al- 
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APPEAL. 

When  stay  of  proceedings  pend- 
ing appeal  should  not  be  va- 
cated     85 

When  motion  lo  dismiss  appeal 
to  court  of  appeals  may  be 
made  where  case  is  on  the 
calendar 831 


ARREST. 

When  party  arrested  for  con- 
verting money  received  in  a 
fiduciary  capacity  entitled  to 
his  discharge  under  the  in- 
solvent law 240 

Sufficiency  of  proof  to  support 
order  of 521 
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ASSESSMENTS. 
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How  the  value  of  railroad  or 
canal  property  is  to  be  determ- 
ined  • .  454 


ASSIGNEE. 

Where  there  are  three  assignees, 
what  is  proper  notice  in  pro- 
ceedings for  removal  of 528 


ASSIGNMENT. 

Acts  of  assignor  which  are 
fraudulent  and  render  the 
assignment  void 211 

What  passes  by  general  assign- 
ment     431 

Surviving  partner  no  power 
without  consent  and  concur- 
rence of  the  representative  of 
deceased  partner  to  make 
assignment  for  benefit  of  cred- 
itors of  the  firm  with  prefer- 
ences when  court  of  equity 
will  take  possession  of  estate 
and  appoint  receiver. 272 


ATTACHMENT. 
Sufficiency  of  affidavit 52 


ATTORNEY  AND  CLIENT. 

Authority  of  attorney  to  receive 
interest  or  part  of  principal 
sum  on  bond  and  mortgage  of 
client 810 

Responsibility  of  attorney  — 
the  degree  of  skill  and  dili- 
gence required  to  be  observed 
by  an  attorney  and  counselor 
to  entitle  him  to  enforce  pay- 
ment for  his  services 852 


ATTORNEY'S  LIEN. 


To  what  extent  will  be  enforced,    85 

How  enforced  —  when  action 
on  undertaking  on  appeal  can- 
not be  brought  by  attorney  in 
his  client's  name 169 

Mode  of  enforcing  it 848 
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BENEVOLENT  SOCIETY. 

What  must  be  alleged  and 
proven  in  action  against  be- 
nevolent society  for  benefits,  488 


BOND  AND  MORTGAGE. 

Authority  of  attorney  to  receive 
interest  or  part  of  principal 
sum  on  bond  and  mortgage  of 
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BOOKS  AND  PAPERS. 

When  application  (under  the 
provisions  of  the  Revised 
Statutes)  by  an  officer  of  a 
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pel the  delivery  of  books  and 
papers  should  be  denied 178 


BROKERS  AND  FACTORS. 

Distinction  between  their  rights 
and  liabilities — Who  are  fact- 


ors. 


BURDEN  OP  PROOF. 

The  burden  is  on  plaintiff  to 
prove  ability  to  pay,  where 
it  is  sought  to  revive  a  debt 
barred  by  the  statute  of  limi- 
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tationsby  a  new  promise  to 
pay  "  when  able  " 507 


c. 

CEMETERY  LOTS. 
When  inalienable 18 

CHILDREN. 

Custody  of  minors — rights  of 
parents  to  dispose  of 488 

CITY  COURT  OP  NEW  YORK. 
Its  jurisdiction 20 


CITY  MARSHAL. 

Liability  of  sureties  —  not  liable 
for  judgment  for  costs  on 
interlocutory  order 154 


CODE  OP  CIVIL  PROCEDURE. 

Sections  66, 440 — attorney's  lien, 
how  enforced  —  when  action 
on  undertaking  on  appeal  can- 
not be  brought  by  attorney  in 
his  client's  name 109 

Section  66 — mode  of  enforcing 
attorney's  lien 843 

Sections  90, 25 1 1  —  stenographer 
of  surrogate's  court  not  within 
the  scope  of  these  sections,  so 
as  to  prohibit  him  from  acting 
as  referee 88 

Section  317  —  not  repealed  by 
the  adoption  of  part  2  of  the 
Code  of  Civil  Procedure 257 

Section  331  —  under  this  section, 
who  liable  for  oosts,  in  case  of 
transfer  of  interest,  &c,  of 
cause  of  action 1 

Vol.  II        81 
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Section  800 — when  statute  of 
limitations  of  a  foreign  state, 
a  defense  to  an  action  brought 
here 507 

Section  432 — sufficiency  of  serv- 
ice of  process  upon  a  foreign 
corporation 156 

Sections  438,  430— what  is  a  suf- 
ficient service  by  publication 
of  a  summons  under  these  sec- 
tions   181 

Section  448  —  when  one  or  more 
parties  may  sue  or  defend  for 
the  whole 896 

Section  451  —  when  and  to  what 
extent  amendment  of  plead- 
ings allowed 293 

Section  484  —  under  this  section 
trespass  and  slander  of  title 
cannot  be  joined  in  the  6ame 
complaint 475 

Section  550—  sufficiency  of  proof 
to  support  order  of  arrest 
under  subdivision  2  of  this 
section 521 

Sections  525,  526  —  what  is 
a  sufficient  verification  of 
answer  by  corporation 120 

Sections  680,  3169  — sufficiency 
of  affidavit  to  obtain  attach- 
ment     52 

Section  709  —  declared  uncon- 
stitutional  440 

Sections  721, 1016, 1160  — effect 
upon  the  verdict  when  the 
entire  jury  is  unsworn  and  no 
objection  made 244 

Section  738  —  what  costs  to  be 
allowed  when  offer  of  judg- 
ment for  a  specific  sum,  with 
interest  and  costs  is  made  and 
after  the  offer  both  parties 
serve  notice  of  trial  after 
which  the  offer  is  accepted. . .  289 
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partners — effect  of,  as  to  costs,    82 

Section  740  —  acceptance  of 
offer  of  judgment  may  be 
amended  by  supplying  affida- 
vit of  attorney  that  he  was 
authorized  to  accept  it 860 

Section  779  —  what  are  motion 
coBts  within  the  meaning  of 
this  section 154 

Section  779 — when  non-pay- 
ment of  cost 8  stays  .all  pro- 
ceedings  200 

Section  829  —  it  is  not  the  inten- 
tion of  this  section  to  prevent 
a  party  to  a  suit  from  testify- 
ing to  any  extrinsic  fact  that 
tends  to  contradict  a  witness 
who  swears  to  transactions  or 
communications  had  between 
such  party  and  a  deceased 
person 411 

Section  884 — when  physicians 
not  allowed  to  testify  —  per- 
sonal representatives  cannot 
waive  prohibition  of  statute..  184 

Section  884  —  physicians  not  to 
disclose  professional  informa- 
tion—  right  of  executors  to 
waive  provisions'of  statute.. .  168 
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in  action  against  trustee  of 
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failure  to  Hie  annual  reports  is 
excused  from  testifying 127 

Section  1019  —  what  is  a  suffi- 
cient compliance  with  the  pro- 
visions of  this  section  as  to 
delivery  of  report  —  when  the 
sixty  days  begin  to  run 72 

Section  1241  —  when  husband 
not  punished  as  for  contempt 
for  non-payment  of  costs 
awarded  in  action  for  separa- 
tion   206 


Sections  1885,  1836,  8246— in 
action  against  executor  or  ad- 
ministrator, when  prevailing 
party  entitled  to  costs  and  dis- 
bursements     56 

Section  1871  —  what  is  a  suffi- 
cient return  within  this  sec- 
tion, with  respect  to  judgment 
creditors'  actions 211 

Sections  2289,  2265  —  power  of 
justice  in  summary  proceed- 
ings as  to  adjournments 89 

Section  2460 — examinations  in 
supplementary  proceedings  in 
the  city  court,  when  judg- 
ment   debtor    has    made    a 

*  general  assignment,  need  not 
be  limited  to  property  ac- 
quired since  the  assignment .  448 

Sections  2467,  2468  —  when 
under  these  sections  the  order 
appointing  a  receiver,  must  be 
filed  before  the  receiver 
obtained  title 161 

Sections  2472,  2817, 2882, 2858  — 
limitation  of  the  surrogates' 
authority  to  remove  testa- 
mentary guardian 307 

Section  2485  —  sufficiency  of 
affidavit  to  obtain  order  for 
the  examination  of  judgment 
debtor  in  supplementary  pro- 
ceedings  119 

Section  2643  —  who  entitled  to 
receive  letters  of  administra- 
tion with  will  annexed  under 
this  section  —  when  strangers 
may  be  appointed  co-adminis- 
trators   194 


Sections  2690,  2814  — when  sur- 
rogate will  not  permit  execu- 
tor and  trustee  to  resign  his 
trust 

Sections  2706, 2714  —  procedure 
of  public  administrator,  to 
cause  inquiry  to  be  instituted 
as  the  alleged  withholding  or 
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concealment  of  property  be- 
longing to  an  intestate's  estate 
is  regulated  by  tbese  sections,  158 

Section  2718  —  when  proceed- 
ings for  the  probate  of  a  will 
should  be  dismissed  in  accord- 
ance with  this  section 140 

Section  3017  — effect  of  filing 
transcript  of  justice's  judg- 
ment in  county  clerk's  office.  117 

Section  8284  —  costs  in  actions 
of  ejectment  how  and  to 
whom  allowed 889 

Section  8247— under  the  second 
subdivision  of  this  section, 
who  liable  for  costs  in  case  of 
transfer,  &c.,  of  causes  of 
action 1 

Section  3252  —  plaintiff  not  en- 
titled to  additional  allowance 
provided  by  this  section 512 

Sections  3268,  8160— when  non- 
resident having  place  of  busi- 
ness in  city  not  required  to 
give  security  for  costs 883 

Section  8271  —  this  section  does 
not  apply  to  a  person  who 
prosecutes  to  recover  penal- 
ties in  the  name  of  the  over- 
seers of  the  poor  for  violation 
of  the  excise  act,  and  he  can- 
not be  required  to  give  secu- 
rity for  costs 26 

Section  8348— domicile  of  fed- 
eral corporation,  by  what 
determined. 45 


COMMISSIONS. 

What  to  be  allowed  to  execu- 
tors, administrators  and  trus- 
tees   291 


COMMISSIONERS. 

Appointed  to  appraise  lands  for 
railroad  purposes,  when  guilty 


of  misconduct  —  power  of 
court  to  remove  on  motion  — 
proper  case  for  the  exercise 
of  such  power 225 


To  determine  as  to  street  rail- 
roads in  New  York  —  when 
application  for  their  appoint- 
ment should  be  denied 


COMPLAINT. 
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Necessary  averments  in  action 
to  recover  real  estate 88 

Allegation  of  fraud,  when  not  a 
statement  of  a  fact,  but  the 
expression  of  an  opinion  — 
what  other  averments  nec- 
essary  130 

Trespass  and  slander  of  title  can- 
not be  joined 475 


CONDITIONAL  SALES 

Contract   of,  must  be   filed — 
effect  of  not  filing 819 


CONSTITUTIONAL  LAW. 

The  provisions  contained  in 
section  13  of  article  6  of  the 
Constitution,  limiting  the  age 
of  a  judge  or  justice  to  seventy 
years,  does  not  apply  to  surro- 
gates  
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CONVEYANCE. 


He  who  conveys  the  absolute 
fee  of  real  estate  to  another 
cannot  retain  the  right  to  the 
purchase-price  when  subse- 
quently sold 528 


CORNELL  UNIVERSITY. 

Who  entitled  to  free  scholar- 
ship under  chapter  05 1,  Laws 
of  1872 824 
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When  holders  of  coupons  of 
consolidated  corporations  may 
maintain  action  upon  contract 
against  new  corporations  by 
reason  of  its  having  absorbed 
the  one  which  issued  the 
bonds 85 

Domicile  of  federal  corporations 
by  what  determined 45 

What  is  a  sufficient  verification 
of  answer  by 120 

Actions  against  trustee  to  re- 
cover corporate  debts  as  pen- 
alty for  failure  to  file  annual 
reports  are  strictly  penal, 
party  defendant  excused  from 
testifying  as  a  witness 127 

When  and  how  far  corporations 
attacked  by  the  state  for  insol- 
vency, may  use  their  corpor- 
ate funds  after  the  appoint- 
ment of  a  receiver 146 

When  deemed  to  have  acqui- 
esced in  illegal  acts  of  their 
trustees 258 


COSTS. 

Who  liable  for,  in  case  of  trans- 
fer, &c\,  of  cause  of  action. . .      1 

When  in  action  against  execu- 
tors and  administrators,  pre- 
vailing party  entitled  to  costs 
and  disbursements 56 

Taxation  of  —offer  of  judgmeut 
by  one  of  several  partners  ...     82 

When  non- payment  of,  stays  all 
proceedings 200 

Upon  the  reference  of  a  claim 
against  a  decedent  —  when 
recoverable  —  disbursements 
recoverable 257 

What  amount  to  be  allowed  on 
offer  of  judgment  for  a  spe- 


cific amount  with  interest  and 
costs  which  is  accepted  when 
both  parties  have  served  no- 
tice of  trial 280 

Non-resident  having  place  of 
business  in  city,  not  required 
to  give  security  for  costs  in 
action  in  city  court 833 

In  actions  of  ejectment 889 


COUNTER-CLAIM. 

Distinction  between  defense  and 
counter-claim 428 


COURTS. 

Power  of  court  to  order  publica- 
tion of  terms— duty  of  county 
treasurer  as  to  payment  for. .  483 


CREDITOR'S  ACTION. 

What  is  a  sufficient  return  of  ex- 
ecution within  section  1871  of 
the  Code  of  Civil  Procedure, 
with  respect  to  judgment  cred- 
itor's actions 211 


D. 


DEED. 

Construction  of  covenant  against 
nuisances 391 

One  who  parts  absolutely  with 
the  title  to  land  to  another, 
cannot  reserve  to  himself  the 
right  to  its  purchase- money 
when  subsequently  sold 528 


DEFENSE 

Distinction  between  defense  and 
counter-claim 428 
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DIVORCE. 

FACT. 

In  action  for  separation,  when 
husband  not  punished  as  for 
contempt  for  non-payment  of 
costs  awarded  in 206 

When  condonation  of  adultery 
by  subsequent  cohabitation 
with  knowledge,  not  a  bar  to 
an  after-brought  action  for 
divorce  for  such  adultery. . . .  526 


DOWER. 

When  will  provides  for  wife  in 
lieu  of  dower,  action  must  be 
taken  within  one  year  —  al- 
leged fraud  cannot  alter  or 
change  statute 136 

When  provision  for  wife  should 
be  held  to  be  in  lieu  of  dower,  514 

When  provisions  of  will  must 
be  regarded  as  intended  in  lieu 
of  dower 516 


E. 


ELECTION  LAW 

Registration  of  voters — duties 
of  board  of  registration 472 


ESTOPPEL. 

What  does  not  amount  to  acqui- 
escence in  or  adoption  of  an 
assignment  so  as  to  preclude 
a  party  from  suing  to  impeach 


EVIDENCE. 

Admissibility   of    evidence    in 
action  upon  oral  contract  to    . 
convey  land 41 J 

When  a  copy  of  a  formal  record 
of    the   proceedings    of   the 
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councilors  of  the  Seneca 
Nation  of  Indians  certified  to 
by  the  clerk  are  competent 
evidence 464 


EXECUTION. 

Against  the  person  — when  dis- 
charge will  be  denied 285 


EXECUTORS. 

Costs  upon  a  reference  of  a 
claim  against  a  decedent  — 
when  recoverable  —  disburse- 
ments recoverable 257 

What  commissions  to  be  allowed,  291 

When  may  maintain  action  for 
construction  of  will 491 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

When  in  actions  against  the  pre- 
vailing party  entitled  to  costs 
and  disbursements 56 


EXECUTOR  OR  TRUSTEE. 

When  surrogate  will  not  permit 
him  to  resign  his  trust 828 


F. 

FEES. 

Of  sheriff— chapter  279,  Laws 
of  1**84,  shoula  be  construed 
to  apply  to  future  appoint- 
ments and  not  to  persons  in 
office  at  the  time  of  its  passage,  1 82 

Of  referees  in  divorce  suits, who 
to  pay 289 
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FELLOW  SERVANT. 

PAGE. 

Pilot  and  deck  hand,  not  fellow 
servant ,. .    22 

FOREIGN  CORPORATION. 

Sufficiency  of  service  of  process 
upon 156 

G. 

GIFT. 
Of  income— effect  of 845 

GUARDIAN. 

Limitation    of   the    surrogate's 
authority  to  remove 307 


H. 

HUSBAND  AND  WIFE. 

Effect  of  divorce  of  wife  for 
adultery  upon  policy  of  life 
insurance  taken  out  for  her 
benefit  by  her  husband 82 

Business  partnership  between 
them  not  authorized 51 

Liability  of  husband  for  wife's 
debts 252 
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IMPRISONED  DEBTOR 
When  entitled  to  his  discharge,  240 


INDIANS. 

Leases  on  Seneca  reservation  — 
who  entitled  to  removal  of 
lease  under  act  of  congress..  464 


INDICTMENT. 

PACHi 

Must  show  on  its  face  a  criminal 
offense •. 

Repugnancy  a  fatal  objection  to 
an  indictment 

INJUNCTION. 

When  summary  proceedings 
may  be  restrained  by .    89 

When  will  be  granted  to  prevent 
a  party  from  using  another's 
name  upon  his  earns,  &c.r  by 
saying,  " late  with,"  &c 279 

Action  will  lie  and  injunction 
will  be  granted  to  prevent  in- 
terference with  the  person  to 
whom  custody  of  children 
have  been  given 488 

INNKEEPER'S  LIEN. 

When  the  separate  personal 
effects  of  a  married  woman 
may  be  detained  by  virtue  of 
innkeeper's  lien 510 

INSURANCE  (LIFE). 

Effect  of  divorce  of  wife  for 
adultery,  upon  a  policy  taken 
out  for  her  benefit  by  her 
husband 82 


J. 
JUDGMENT  DEBTOR 

IVTien  discharge  from  imprison- 
ment will  be  denied  —  mean- 
ing of  "just  and  fair"  as 
used  in  statute 285 


JUDGMENT. 

On  opening  default  when  judg- 
ment allowed  to  stand  as  se- 
curity —  effect  of  the  lien. . .  •  287 
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PAOS. 

Offer  and  acceptance  of,  by 
whom  subscribed  —  accept- 
ance of  offer  may  be  amended 
by  supplying  affidavit  of 
attorney  that  he  was  author- 
ized to  accept  it 360 


JURISDICTION. 

Supreme  court  cannot  obtain 
jurisdiction  to  make  an  order 
in  an  action  pending  in  a 
justice's  court  by  a  mere  notice 
of  motion 26 

Of  city  court  of  New  York 20 

Of  surrogate  of  New  York  over 
will  of  resident  of  New  Jersey, 
leaving  personal  property  m 
New  York  couuty 110 

Courts  of  this  state  no  jurisdic- 
tion for  trespass  to  lands 
without  the  state 475 

JURY. 

Irregularities  of,  for  which  new 
trial  will  not  be  granted 105 

Effect  upon  a  verdict  when  the 
entire  jury  is  unsworn  and  no 
objection  made 244 

Questions  for 252 


JUSTICES'  COURT. 

Party  to  an  action  in,  cannot 
make  a  motion  in  the  supreme 
court  to  control  the  procedure 
in  such  action 26 

Effect  of  filing  transcript  of  jus- 
tice's judgment  in  county 
clerk's  office 117 


L. 


LACHES. 


PAGB. 


When  will  debar  a  party  from 
relief,  which,  they  being  ab- 
sent, he  might  have  in  action 
for  specific  performance 866 


LEASE. 

Of  land  on  Indian  reservation— 
who  entitled  to  renewal  under 
act  of  congress 464 


LEGACIES. 

When  real  estate  of  the  testator 
chargeable  with  the  payment 
of 74 


LEGACY. 
Meaning  of  the  word 405 


M. 

MANDAMUS. 

When  citizens  and  taxpayers 
may  apply  for  a  writ  of,  to 
compel  common  council  to 
perform  a  certain  duty 01 

When  will  issue  to  compel  exe- 
cution of  contract  for  street 
improvements 423 

When  will  not  be  granted 
against  the  board  of  supervis- 
ors of  a  county 483 


MARRIED  WOMEN. 

When  their  separate  personal 
effects  may  be  detained  by 
virtue  of  innkeeper's  lien 519 
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MORTGAGE. 


PAGE. 


Owner  of  a  junior  mortgage  not 
permitted  to  single  out  one  of 
several  parcels  covered  by  his 
and  an  older  mortgage  and 
redeem  that  one  parcel 10 


MUNICIPAL  CORPORATION. 

No  right  to  construct  sewers 
and  discharge  them  upon  the 
premises  of  an  individual  — 
remedy  therefor 42 

Duty  as  to  civil  service 61 

Their  duties  —  power  to  indem- 
nify officers. 886 


MUTUAL  BENEFIT  ASSOCIA- 
TION. 

When  member  does  not  forfeit 
his  claim  for  benefit  by  failure 
to  pay  assessment  or  failure 
to  serve  proofs  of  death 220 


N. 

NEGLIGENCE. 

When  vessel  liable  for  excess  of 
speed  and  for  not  having  a 
lookout 22 

When  tug  liable  for  collision 
although  its  light  is  hid  by  a 
tow 22 

What  amounts  to  contributory 
negligence  in  a  child  eight 
years  old 80 


NEGLIGENCE. 

Questions  of  fact  for  jury  — 
when  injured  party  guilty  of 
contributory  negligence   ....  416 


NEW  YORK  (CITY  OF). 

PAflBL 

Teachers  in  colored  schools  — 
how  to  be  removed 17 

Common  council  no  power  to 
pass  ordinance  which  in  effect 
gives  a  person  the  right  to 
maintain  an  incumbrance  for 
any  period  less  than  ten  days,  149 


NON-RESIDENT. 

Having  place  of  business  in  city 
not  required  to  give  security 
for  costs  in  action  in  city 
court 


o. 


OFFICE  AND  OFFICER 

Proceedings  by  officer  to  compel 
the  delivery  of  bocks  not  to  be 
used  to  try  title  to  office 85 

When  application  (under  the 
provisions  of  the  Revised  Stat- 
utes) by  an  officer  of  a  muni- 
cipal corporation  to  compel 
the  delivery  of  books  and 
papers  should  be  denied 173 


OFF-SET. 
As  between  brokers  and  factors,  293 


P. 


PARTIES. 

Who  to  be  made  parties  where 
a  part  of  premises  covered  by 
a  prior  mortgage  are  sought 
to  be  redeemed  by  a  junior 
mortgagee 10 

When  one  or  more  parties  may 
sue  or  defend  for  the  whole. .  896 
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PARTNERSHIP. 

PAOl. 

Between  husband  and  wife  not 
authorized 51 

Surviving  partner  no  power 
without  consent  and  concur- 
rence of  the  representative  of 
deceased  partner  to  make  an 
assignment  for  benefit  of  cred- 
itors of  the  firm  without  pref- 
erences   272 


PENAL  CODE. 

Section  04  —  when  offense  not 
shown  under  this  section. ...    92 

Section  282  —  what  constitutes 
the  crime  of  abduction  under 
this  section 105 

Section  649 — what  cases  covered 
by  this  section 92 


PLEADINGS. 

When  and  to  what  extent  amend- 
ment to  be  allowed 293 


PLEDGOR  AND  PLEDGEE. 

* 

When  relation  exists  between 
stockbroker  and  customer  ...  431 


PRACTICE. 
As  to  motions  and  orders ,  200 

On  opening  defaults  when  the 
judgment  is  allowed  to  stand 
as  security  —  effect  of  the  lien,  237 

In  proceedings  for  removal  of 
assignee 523 

When  motion  to  dismiss  appeal 
to  court  of  appeals  may  be 
made  where  case  is  on  the 
calendar 331 


PARTITION. 

PASS. 

That  the  testator  has  left  his 
widow  a  life  estate  in  one-third 
of  the  premises,  docs  not  pre- 
vent the  owners  in  fee  of  the 
two-thirds  from  partitioning 
the  property  and  realizing 
their  shares 514 


PUBLIC  ADMINISTRATOR. 

Procedure  by  public  administra- 
tor to  cause  inquiry  to  be  in- 
stituted as  to  the  alleged  with- 
holding and  concealment  of 
property  belonging  to  an  intes 
tate's  estate 158 


R. 

RAILROADS. 

No  necessity  for  supreme  court 
to  confirm  an  adverse  decision 
of  commissioners  appointed 
under  chapter  252  of  Laws 
of  1884,  to  determine  as  to 
whether  a  street  railroad  ought 
to  be  constructed  and  operated,  124 

When  commissioners  to  appraise 
lands  for  railroad  purposes, 
guilty  of  misconduct  —  power 
of  court  to  remove  on  motion 
—  proper  case  for  the  exercise 
of  such  power 225 

Negligence  —  questions  of  fact 
for  jury  —  when  injured  party 
guilty  of  contributory  neg- 
ligence  416 

How  the  value  of  its  property 
is  to  be  determined  for  the 
purpose  of  assessment 454 

Evidence  of  value  for  the  pur- 
pose of  taxation 479 


RECEIVER. 

When  and  how  far  corporations 
attacked   by    the    state    for 
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insolvency  may  use  their  cor- 
porate funds  after  the  appoint- 
ment of  a  receiver. 146 


REFEREE. 

When  clerk  or  other  person 
employed  in  the  surrogate's 
office  competent  to  act  as 
referee 38 


Rights  of  —  what  is  a  sufficient 
compliance  with  the  provi- 
sions of  section  1019  as  to 
delivery  of  report  —  when  the 
sixty  days  begin  to  run  — 
power  or  referee  .to  enlarge 
time  for  submission  of  briefs, 


REPLY. 
Who  not  allowed  to  answer. 


PA.OX. 

.  428 


Fees  in  divorce  suite,  who  to 
pay 

When  report  will  not  be  set  aside 
on  the  ground  that  referee 
was  biased — relations  from 
which  bias  will  not  be  inferred, 


REFERENCE. 

When  order  of  reference  in 
surrogate's  court  and  proceed- 
ings thereunder  should  not  be 
vacated  upon  motion  of  a 
party  who  had  consented 
thereto 


72 


239 


313 


36 


REMOVAL  OF  CAUSES. 

To  United  States  courts — causes 
for  removal — steps  to  be  taken,  459 


REPLEVIN. 

The  issues  capable  of  being  tried 
in  such  an  action 143 

When  it  cannot  be  maintained — 
erroneous  verdict  not  cured 
by  judgment  —  verdict  of  jury 
should  fix  value  of  property . .  277 


RES  ADJUDICATA. 

When  prior  motion  a  bar  upon 
the  principle  of  res  adjudicate,  203 


s. 


SCHOOLS. 

Teachers  in  colored  schools  in 
New  York  city  —  how  to  be 
removed 17 


SECURITY  FOR  COSTS. 

Person  suing  in  name  of  the 
overseer  of  poor  for  a  viola- 
tion of  excise  law  cannot  be 
required  to  give  security  for 
costs 26 

Money  deposted  in  lieu  of  an 
undertaking,  as  security  for 
costs,  not  liable  to  seizure  on 
other  judgments 47 


SET-OFF. 

Taxable  costs  not  subject  to  — 
effect  of  prior  assignment  of 
judgment 85 


8HERIFF. 

Fees  of —  chapter  279,  Laws  of 
1884,  should  be  construed  to 
apply  to  future  appointments 
and  not  to  persons  in  office  at 
the  time  of  its  passage 182 

Liability  of  sureties  on  bond  of 
indemnity  to 461 
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SHERIFF'S  FEES. 

PAGE. 

Section  709  of  tbe  Code  of  Civil 
Procedure  permitting  the 
sheriff  to  hold  property  at- 
tached after  warrant  has  been 
vacated  on  application  of  de- 
fendant until  his  costs,  &c, 
have  been  paid,  declared  un- 
constitutional  440 


SPECIAL  GUARDIAN. 


Who  should  not  be  appointed. .  250 


8PEC1FIC  PERFORMANCE. 

When    may    or    may  not    be 
resisted 866 


STOCK  EXCHANGE. 

When  relation  of  pledgor  and 
pledgee  exists  between  stock- 
broker and  customer 431 


STATUTE  OF  LIMITATIONS. 

Of  a  foreign  state,  when  a  de- 
fense to  an  action  brought 
here 607 


STREET  RAILROADS. 

When  application  for  the  ap- 
pointment of  commissioners 
should  be  denied 860 


STREET  IMPROVEMENTS. 

When  mandamu*  will  issue  to 
compel  execution  of  contract 
for  —  when  governor  of  state 
may  sign  petition— lot  owners 
may  petition  by  attorney 428 


SUMMARY  PROCEEDING. 

pass. 

When  may  be  restrained  from 
injunction 88 


SUMMONS. 

What  is  a  sufficient  service  by 
publication  under  the  Code 
of  i  ivil  Procedure,  sections 
488,  439 131 


SUPPLEMENTARY  PROCEED- 
INGS. 

Sufficiency  of  affidavit  to  obtain 
order  for  examination  of  judg- 
ment debtor 119 

When  title  to  personal  property 
vests  in  receiver  appointed  in 
such  proceedings 161 

When  orders  for,  will  be  va- 
cated—when attorney  must 
obtain  leave  of  the  court  be- 
fore he  can  institute 343 

Where  it  appears  that  judgment 
debtor  has  made  a  general  as- 
signment, examinations  not 
limited  to  property  acquired 
since 448 

SURETIES. 

On  marshal's  official  bond,  wheu 
liable.../. 154 

Liability  of.  on  bond  of  indem- 
nity to  the  sheriff 461 


SURROGATE. 

Jurisdiction  of  surrogate  of  New 
York  over  will  of  resident  of 
New  Jersey,  leaving  personal 
property  in  New  York  county,  110 

Limitation  of  his  authority  to 
remove  testamentary  guardian,  807 
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When  will  not  permit  an  execu- 
tor or  trustee  to  resign  his 
trust 328 

The  limitation  of  seventy  years 
of  age,  docs  not  apply  to  sur- 
rogates  001 


T. 

TAXATION. 

Of  railroads  or  canals  —  evi- 
dence of  value 479 

TITLE. 

In  action  for  specific  perform- 
ance of  contract  as  to  real 
estate  objections  to  title  which 
arc  insufficient 36fi 

What  must  be  alleged  to  main- 
tain slander  of  title 475 

TRADE-MARK. 

The  right  of  a  party  to  use 
another's  name  upon  his  cards, 
&c,  by  saying  "late  with," 
&c 279 

TRUST. 

Where  not  raised  on  face  of 
will  —  moral  obligation  does 
not  create  a  trust 150 

What  necessary  to  vest  in 
executors  a  trust  estate  — 
when  trust  will  be  implied. ..  345 


TRUST  FUNDS. 

Do  not  pass  to  an  assignee  — 
rules  for  tracing  them 431 

/ 


w. 

WILL. 

PAOK. 

Construction  of  —  when  real 
estate  of  the  testator  charge- 
able with  payment  of  legacies,    74 

Of  resident  of  New  Jersey 
leaving  property  in  New 
York  county — sufficiency  of 
execution  to  be  tested  by  laws 
of  New  Jersey  —  what  is  a 
sufficient  execution 110 

When  opposing  probate  of  a 
will  not  a  forfeiture  of  a 
legacy 140 

Construction  of  —  when  trust 
not  raised  on  face  of  will. . . .  150 

Construction  of  —  what  neces- 
sary to  vest  in  executors  a 
trust  estate  —  when  trust  will 
be  implied  —  when  no  illegal 
suspension  »of  the  power  of 
alienation — effect  of  gift  of 
income 345 

Rules  as  to  construction  of  — 
who  entitled  to  distributive 
shares  of  the  estate 405 

Construction  of 491 

Insufficient  signing  and  witness- 
ing  494 

Construction  of , 516 


WITNESS. 

When  defendant  in  action 
against  trustee  of  corporation 
to  recover  corporate  debts  as 
a  penalty  for  failure  to  file 
annual  report  excused  from 
testifying 127 
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